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DIGITAL ECONOMY BILL – PROPOSED ELECTRONIC COMMUNICATIONS CODE 

I am a rural chartered surveyor with a background in compulsory purchase.  I have over 20 years of 

experience in the telecommunications market, acting mainly for landlords in both England and Scotland.   

I was appointed as arbitrator by the parties in the dispute that led to Bridgewater; a key case on the 

interpretation of the existing Electronic Communications Code (the Code)1. It was this case that led to 

the present Code being described as “….not one of Parliament’s better drafting efforts.” 

 

I live and work in a rural environment with poor broadband availability (not withstanding four radio masts 

within 2 miles of my office).  Whilst I understand the policy objective is to facilitate the rollout of rural 

broadband I do not consider that the present drafting will achieve that objective; indeed it may even 

hamper it.  My experience of the current market is that the Code proposals are already leading to a 

reduced number of available sites.  I consider when the full import of the provisions is appreciated there 

will be a significant increase in the number of operators having to use compulsory purchase to acquire 

sites if the Bill is passed as drafted.  

It would appear that, at the heart of the changes to the current provisions, is a concern by operators that 

landowners are extorting high rents and that the Code is hampering their ability to roll out in rural areas.  

I have seen no evidence for this assertion and my database of over 4,500 sites does not suggest this 

has happened. 

Site providers (including local authorities, charities, communities and private owners) will be paid 

significantly less rent. No guarantee has been given that the changes will result in a better service or 

lower costs for the consumer.  Whereas utility provider’s charges are fixed by their regulator this is not 

the proposal for operators granted such wide powers under the Code; they remain private companies 

(often owned offshore) keen to make profit for their shareholders.  

 

Reflections on the current Code 

Whilst the provisions of the existing Code can (and ought to be) improved I do not consider that the 

present Code has hampered roll out.  All the main network operators have mature networks and as 

OFCOM itself has reported 

                                                
1   My award in this dispute was initially overturned on a point of law [2010 EWHC 548(Ch)].  That decision was subsequently overturned at 
appeal and my interpretation of the Code was reinstated by the Court of Appeal – [2010] EWCA Civ 1348.  Leave to appeal to the Supreme 
Court was refused.   
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My research however suggests that the majority of site providers2 are not aware of the Code when 

entering into any agreement.  In particular in Scotland there is no history of statutory interference, such 

as the Landlord & Tenant Act in England, and many solicitors are therefore not aware of the existence of 

the Code.   

 

The impact of the present Code is not drawn to site provider’s attention by operators and the presence of 

the Code often therefore comes as a rude shock when landowners seek vacant possession for 

redevelopment etc.  This is likely to become exacerbated as the proposed Code gives rise to many more 

situations where statute will override contract.   

 

In recent years situations, such as occurred in the redevelopment of the Appleton Tower at Edinburgh 

University3 when operators, despite over 18m prior notice, pursued powers under paragraph 21 of the 

present Code to frustrate a £20m redevelopment, despite having been offered an alternative site nearby, 

have brought the impact of the present Code into sharp relief within the wider property market.  Many 

landowners view the difficulty of obtaining vacant possession as reason not to make sites available 

despite the market rents offered. 

 

The present Code required to better balance the requirements of operators and the legitimate property 

interests of potential site providers.  The current drafting of the Code fails in this respect.  It is even more 

skewed towards operators and the no-scheme basis of consideration is likely to mitigate against sites 

being readily available.  It is regrettable that the drafting of the new Code is even more imbalanced than 

that which has served adequately for 30 years. 

 

Specific Code issues and suggested amendments 

Access  

We fully appreciate that operators require access to sites for maintenance and repairs to minimise 

disruption of service however we have concerns that the present drafting does not strike a fair balance 

between the operator and the site provider.    

This provision is based on a perceived problem that access is used as a lever in rent negotiation.  This is 

not our experience; the norm is to include wide access rights within any lease.  Payments are usually 

only sought when a landlord incurs costs for emergency access such as outwith normal working hours in 

building leases etc where a keyholder has to attend.  On the other hand it is our experience that charging 

for each separate visit as is the practice of infrastructure operators such as Arqiva in respect of their 

portfolios. 

The draft Code appears to envisage operators being granted unlimited access and fails to recognise that 

this should be balanced by site providers being able to limit access to protect their own legitimate 

property and business interests.  The drafting of the definition of ‘emergency’ is particularly wide.   

This gives considerably difficulty, particularly in respect of rooftop sites, which may require access 

through tenanted or common parts thereby affecting other parties or the landowners own business.  

Some sites are on sensitive locations (such as police, hospital or MoD property where security is 

paramount).  Many masts are on land which is subject to sporting rights let to third parties; there are 

important safety considerations in a landowner being able to control such access. 

                                                
2 51% of landowners do not take professional advice in agreeing terms with an operator 
3 I acted for the landlord in this dispute 
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We consider that a landowner must have the ability to restrict access in certain situations. If this is not 

recognised in the wording of the proposed Code then landowners are unlikely to even consider 

approaches from operators in instances where unlimited access will impact on business interests. 

Assignation 

We are concerned about the provision for an unfettered right for the operator to assign their rights 

whatever the commercial terms agreed.  

The landlord is leasing bare land and the general common presumption is against assignability in 

Scotland is in favour of delectus personae4.   

Landowners enter into agreements with an operator they know, have built a relationship with and trust.  

Under the current proposals the landowner will have no control over who will be the future operator(s) 

accessing the site or having responsibility to pay them rent.    

The open right to assign is also important in respect for the liability for decommissioning (see below). 

Sublet and sharing  

The Bill provides for statutory rights to sublet and share whatever the agreement entered into. 

 

There appears to be a perception that operators have to follow a different process with landowners as 

opposed to infrastructure providers and for this reason infrastructure has to be included in the Code5.  I 

do not believe this assumption to be correct.  

An operator can use the present Code provisions of paragraphs 21 and 5 as against an infrastructure 

provider; it is the current drafting that removes this ability leaving operators exposed to the demands of 

infrastructure providers without such protection.  This is because the definition of ‘land’ excludes 

telecoms infrastructure such as the mast or fibres within a conduit. 

The drafting of paragraph 23 of the proposed Code allows for operators to sublet and share the sites 

with no additional rent being due to landowner. We believe the landowner should receive consideration 

for such rights as the ability to share and sublet leads to increased traffic to sites affecting the 

landowner’s interest.  There are times (particularly where access is taken through buildings) that a 

landowner should be able to prevent sharing to ameliorate the potential impact.   

Definitions for sharing and subletting are required to bring clarity to the provision.  

Sharing should not be extended to allow non Code operators to enjoy such rights. 

Definition of land 

Paragraph 104 excludes electronic communications apparatus (and therefore existing masts).  By 

excluding electronic communications apparatus (ie masts, conduits etc) the Code cannot be used by an 

operator as against another operator or infrastructure provider. 

 

Accordingly a mast or conduit operator will now be able to hold an operator to ransom and gain a 

valuable income stream which is not reflected in the statutory rights granted under this Code.  This is not 

the case in the existing Code. 

 

                                                
4 McAllister, Leases (3rd edtn.), para. 6.16; cf. Lord Carloway in Scottish Ministers v. Trustees of the Drummond Trust, 2001 S.L.T. 665, at p. 
668.  Cf. also Rankine, Leases (3rd edtn.), p. 174. 
5 See financial impact assessment by Analysis Mason. 
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Given the unforeseen consequence of the Law Commission’s recommendations6 in this respect we 

consider that the Code should not be extended to infrastructure operators.  Each Code operator would 

then be protected as they are in the present Code. 

 

Equipment levels or upgrading 

We do not view equipment levels or upgrading as being an issue on most rural sites save where such 

‘upgrades’ are to enable another sharer to use the site – hence the need to define sharing. 

The lack of prior control for ‘upgrading’ will be pertinent to proposals to situate apparatus in sensitive 

locations (airports, police stations, hospitals etc) where such a change could result in interference with 

equipment already in place.  There have been instances of operator frequencies interfering with bespoke 

police frequencies.  As a further example I have been involved in a site where the proposed sighting of 

electronic communications equipment could have interfered with remote controlled cranes in a building 

immediately underneath the proposed equipment giving rise to health and safety issues; a landlord must 

be able to protect his legitimate property interests prior to such upgrading taking place. 

The present drafting does not allow a landlord a right to obtain such information as may reasonably be 

necessary to consider such a request and in any event restricts the ability to object to ‘appearance’ and 

‘additional burden’. 

The drafting should be better balanced to allow a site provider to object to upgrading in circumstances 

where it may affect his legitimate property interests.  This could be achieved by these rights only 

applying where the operator can demonstrate that no interference will be caused. 

Decommissioning 

Whereas the previous Code was set out at the birth of the industry this Code may preside over its nadir.  

Given the powers to impose an agreement on site providers it must ensure that they have adequate 

protection in respect of the costs of decommissioning equipment.   

 

The Code as drafted does not contain a provision equivalent to the present Paragraph 22. In terms of 

paragraph 22 of the Code:- 

 

where the operator has a right conferred by or in accordance with this code for the statutory 

purposes to keep electronic communications apparatus installed on, under or over any land, he is 

not entitled to keep that apparatus so installed if, at a time when the apparatus is not, or is no 

longer, used for the purposes of the operator’s network, there is no reasonable likelihood that it 

will be so used.   

 

Operators will not agree reinstatement bonds in new leases (as will windfarm operators) but point out the 

strength of their covenant as sufficient protection (cf Lehman Brothers not that many years ago). There 

have been at least two well publicized insolvencies in the industry which have left landlords of such sites 

without any income and owning redundant radio masts potentially incurring rates and reinstatement 

costs.  There is no evidence that the main telecommunication companies have made any financial 

provision for the removal of their networks in their accounts despite their license obligation and their 

obligation under the present Code.   

 

Most telecoms leases in Scotland restrict the ability for operators to assign.  In terms of Scots Law a 

landowner is able to object to assignation and it is for the tenant to establish that this is unreasonable.  

                                                
6 The Law Commission recommended this provision but were not able to consider the consequences of such recommendation 
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The legal principles regarding the withholding of consent in Scotland are different from those in England 

and are summarised in Burger King Limited –v- Rachel Charitable Trust7 as follows:- 

 

•   A landlord is not entitled to refuse consent to an assignation or sub lease on grounds that are 

collateral to the relationship of landlord and tenant under the particular lease in question. 

 

•  The tenant bears the onus of establishing that consent had been unreasonably withheld. 

 

•  The landlord’s decision should be upheld if his conclusions might have been reached by a 

reasonable man in the circumstances of the case, 

 

•  As a general rule the landlord need only consider his own interest in deciding whether or not to 

give consent. 

 

•  The only reasons for refusal which are relevant to the issue of the unreasonable withholding of 

consent are those which influence the decision maker at the time he made the relevant decision.  

Subsequent considerations, however cogent, are irrelevant. 

 

•  Subject to the foregoing principles the question of whether the landlord’s consent has been 

withheld unreasonably is one of fact. 

 

•  In cases where more than one reason for refusal is given by the landlord the landlord’s decision 

should normally be upheld if at least one of the stated reasons is valid. 

 

The Bill overrides such long standing provision and it must also be borne in mind that AGA’s are not 

appropriate north of the Border.  The current proposals potentially enable operators to assign rights to a 

shell company and thereby avoid the costs of decommissioning.   

The costs of decommissioning may be substantial8 and we consider that the Code must include a 

requirement for operators to provide decommissioning bonds or to satisfy Ofcom that they have sufficient 

ring fenced funding in place to meet the obligation to reinstate their entire portfolio of sites.  Government 

should not enact legislation which potentially imposes such a burden on landowners without such 

balance. 

This could easily be enacted by amending paragraph 22 to require a Court to include a requirement that 

the operator remove the equipment and reinstate upon determination of the agreement. 

Valuation Methodology 

There appears to be a perception that there is a difficulty in ascertaining market value under the current 

Code9.  There is no evidence to support such an assertion; in my 20 years’ experience of this market this 

is simply not the case.   

The market is well established and valuers are able to adjust rents for differing market values10.  There 

have been over nine arbitration decision in Scotland in the past five years where determinations have 

been made.  The County Court in a number of instances have been able to determine values upon lease 

renewal under the 1954 Act. 

                                                
7 [ 2006] CSOH13 
8 Arqiva quoted a cost of £32,000 to reinstate a 15m mast in the Central Belt.  We have been quoted a cost of £100,000 to reinstate a 30m mast 
recently. 
9 See financial impact assessment by Analysis Mason 
10 See for instance analysis of height in Strutt & Parkers 2016 market analysis 
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The Law Commission’s recommendations state ‘landowners should continue to be paid a market price 

for the right to use land’. The Commission summarises – ‘We have been enabled to make this 

recommendation by the evidence put forward by consultees who have argued that the current market 

generally functions adequately, and that a change to a different basis of payment would be disruptive, 

would generate resistance and litigation, and could not be shown to produce sufficient public benefits to 

justify the change.’   

We are disappointed that such clear recommendations and evidence have been completely disregarded 

by Government in promoting a no scheme world valuation basis which as presently drafted is 

contradictory and unworkable. 

For the Code to be better balanced and for it to assist in roll out (as opposed to result in less site being 

made available) the operator should pay the market rate for the rights he is being given.  This change 

alone is likely to have the biggest impact on the Code’s effectiveness with regard to addressing 

connectivity issues. 

Termination 

The drafted provisions are complex and restrictive and are likely to put potential site providers off 

agreeing terms with a Code Operator in that there is no clear ability to obtain vacant possession for their 

own use. 

The term ‘redevelopment’ does not include repair to a landowner’s property; this is a material failing in 

the drafting.  It would seem that an operator can prevent a landlord carrying out repair work to his own 

building which would involve removal of the equipment in that the provisions of paragraph 20 of the 

existing Code are not included in the Bill as drafted. 

 

As the current draft of the Code of Practice acknowledges:- 

 

From time to time, Landowners will have to carry out essential repairs to their property and it may 

be necessary for equipment to be moved temporarily to effect such repairs. In such circumstances, 

the parties will negotiate in good faith so as to complete the works, so that any resultant 

interruption to public communications services is kept to a minimum. 

 

Many telecoms sites are on buildings which are part of the Site Providers core business.  The present 

drafting of the proposed Code has the potential to have a serious impact on the use of those buildings 

and affect present and planned use.  This, coupled with the ‘no scheme’ proposal mitigates against a 

landowner agreeing to the use of buildings for electronic communications use. 

 

To protect landowner’s rights to effect any repairs to the fabric of the building should be included and it 

must be made clear that operators should bear any associated costs (otherwise operators are likely to 

seek substantial costs and loss of revenue which is likely to exceed any consideration received for the 

rights). 

 

We have considerable concerns regarding the present drafting in respect of any land with any form of 

development potential or where vacant possession may be required for refurbishment. Paragraph 30 (4) 

(c) is by no means certain because of the words “and could not reasonably so unless the code 

agreement comes to an end”.  Once on a site operators are likely to be statutory consultees in the 

planning process and may attempt to frustrate any redevelopment.  The current draft of the Code of 

Practice requires landowners to consider accommodating any electronic communications equipment 

within any redevelopment with no balance as to liability for additional costs loss of value etc.  Again it 

would appear that operators once on site could frustrate any redevelopment or demand the landowner to 
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accommodate their requirements and insist on their relocation costs be met by the landlord; this would 

appear to be an unreasonable imposition on a landowner’s property rights and is likely to mitigate 

against the availability of sites.   

To avoid the uncertainty arising from the current drafting we consider that the rights to obtain vacant 

possession align more closely in drafting with grounds B, C, F and L of section 25 of the Landlord & 

Tenant Act 1954 to allow the body of case law derived from that wording to apply in respect of the Code.  

This would give a degree of comfort to site providers as to the grounds upon which vacant possession 

could be obtained. 

18 months’ notice is significantly longer than existing agreements stipulate. Given that a landowner will 

have to ascertain which operators are onsite beforehand and there is the court process to consider this 

could extend to over 24 months at best.  This will have considerable impact on building projects and 

contracts etc particularly if applied to current agreements. 

Streetwork Rights 

There has been considerable growth in mast etc installed under the streetworks provisions because no 

rental is payable and no written agreement is required.  The development of 4G is likely to lead to a 

significant increase in the use of such rights. 

 

In our experience often operators carry out only cursory investigation to establish whether or not a site is 

within the Highway.  Paragraph 55 covers a change but leaves open the issue if an operator has 

installed works as streetworks when it was not in adopted Highway.  There have been several such 

instances in that local authorities have little incentive to properly investigate upon receipt of an 

application under these provisions.  The proposed Code may leave a landowner even more vulnerable 

than under the present Code because of the wording of paragraph 36 

 

The increasing use of microcells in lamps etc and the protection afforded these installations by the 

proposed Code is likely to give rise to major issues which do not appear to have been thought through.   

 

Operators do not have to pay any consideration for the obtaining of such rights but local authorities may 

have considerable difficulties and increased costs in maintaining infrastructure for the public benefit 

because of the drafting of the proposed Code (for example the replacement of a street lamp housing 

Code equipment should be viewed in relation to the provisions regarding termination and removal). 

 

It should be borne in mind in respect of the drafting of paragraph 55 that. in the context of this provision, 

operator’s revenue from the average mast site is understood to be in excess of £60,000 per annum (this 

figure based on a declaration made by the operator in a Court action)!  A streetworks site in an urban 

area could generate double that (albeit the operator is able to install, maintain & operate without making 

any payment to the Highway Authority). 

 

This would seem to leave undertakers (including the public purse) open to significant claims.  

Consideration should be given to why there is a need for the special regime for Streetworks. 

 

No ability to contract out of Code 

Where there are legitimate concerns with regard to the impact of the Code in respect of sites it there 

should be an option to contract out.  As it is, and absent such provision, a landowner’s only option if he 

has such concerns is to refuse consent to any request to site electronic communications apparatus on 

land. 
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Retrospectivity  

 

The Government response to the consultation responses gave assurance that the Bill should not apply 

retrospectively thereby giving those in existing agreements some comfort.  The Code is however 

retrospective in a number of ways. 

 

At consultations DCMS have stated that they are not in a position to amend the common law but fail to 

realise that this wording does exactly that.  The present Code does not allow a tenant to invoke the Code 

save where a landlord terminates.  If an operator exercises a break option he is obliged to remove – he 

does not have statutory protection under the existing Code.  This is not the case with the proposed 

drafting.   

 

The majority of existing leases negotiated in terms of the present Code have break clauses.  The present 

drafting allows operators to use such breaks to obtain a new agreement. This overrides the position that 

a tenant is obliged to remove upon giving notice to terminate allowing him to impose an agreement at 

advantageous terms even although such a break has not been exercised and the public interest in 

continuity of service unthreatened. 

 

Transitional Arrangements and Timetable 

 

Site providers require clarity on what provisions are expected to be in place regarding the arrangements 

for transition to the new Code and the intended timescales for changes.  We do not consider the 

transitional changes to be clear. 

 

The Courts expect parties to know the content of public general statutes, seemingly even one which 

overrides any contractual agreement reached between parties.  It would appear that the new Code is to 

be enacted without time for the industry to assimilate the implications or requirements.  It is important 

that, after enactment, time is given before the provisions come into effect and that resources are made 

available by Government for advertising and informing of its effect. 

 

An alternative to this would be to make it a prerequisite for the exercise of Code Powers in respect of 

any new agreement that the operator has given prior written notice is given to the landowner before the 

agreement is concluded of the effect of entering into such an agreement by service of a statutory notice.  

As an example it is a requirement for a landlord entering into a Short Assured Tenancy serve an AT5 

which explains the effect of such an agreement. 

 

Similarity to other utilities 

 

Government equate the communications companies to the utilities.  We consider this to be simplistic.   

 

Utility charges are strictly controlled by the appropriate regulator; we note there appears to be no 

proposal to impose such control on the private sector when giving them equivalent rights. 

 

The telecoms industry has run parallel with the CPO provisions for over 200 years and there is no 

evidence of the present arrangements stopping roll out as the extent of the current BT and mobile 

networks illustrate. 
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The role of OFCOM 

 

Ofcom will be required to publish a Code of Practice which deals with, amongst other things, the 

operation of the Code generally and specifically the conduct of negotiations and the conduct of 

operators. Ofcom will also be required to prepare and publish standard terms which may, but need not, 

be used in agreements under the Code.  

The present role of OFCOM is uncertain.  It has stated that it has no remit from Parliament to police the 

actings of operators to whom it has granted Code Rights, no ability to withdraw such rights or apply 

sanctions and that it has no duty towards site providers / landowners on whom Code Rights are being 

applied.   

To illustrate this OFCOM recently declined to assist a landowner attempting to establish if an electronic 

communications operator was using an electricity line over his property for electronic communications 

purposes where no written agreement is in place even although there was good reason to believe the 

operator was doing so in deliberate breach of paragraph 2 (1) of the existing Code.  In effect OFCOM 

were declining to investigate a potential breach of the Code and that operator’s licence. 

This is an anomaly which must be addressed given the above requirements.  If Parliament sees fit to 

grant wide rights to commercial organisations to override property rights there must be an effective and 

properly funded Regulator to oversee the operation of such rights and one with appropriate teeth.  

 

 

Consequences 

 

The wide rights granted to operators in the present drafting without adequate protection for landowners 

is already undermining the results of 30 years of the present Code. We are aware that some landowners 

have served notice on operators as a reaction to the prospect of the new Code now believing that having 

electronic communications equipment on their land will be an unacceptable burden rather than an asset. 

If this becomes common place the result will be that mature networks will become fragmented and 

operators will find it increasing challenging to secure voluntary agreements on new sites.  

 

The main issue is in the drafting of the consideration and the last minute move towards a no-scheme 

world which operators are already seeking to exploit. 

 

The current drafting of the Code is so weighted in favour of operators that we consider that landowners 

are likely to conclude that the presence of electronic communications equipment on land with only 

compensation and the wide rights any such agreement gives operators is simply not worth the potential 

consequences. 

 

We query if operators and the tribunal/court systems can cope with increased dispute resolution and 

compulsory purchase applications given present resources.  

 

The potential consequence is that the proposed Code will unpick the present networks achieved under 

the current Code.  We consider that it will not achieve Governments desired aim. 

 

 

 

 

I S Thornton-Kemsley TD MRICS FAAV ACIArb 

October 2016 



 

 

Written evidence submitted by Francis Chester‐Master (DEB 77(b)) 
 
SUBMISSION  OF WRITTEN  EVIDENCE  CONCERNING  THE  PROPOSED  ELECTRONIC 
COMMUNICATIONS CODE 
 
1  Introduction 
 
1.1  I  am  a  rural  chartered  surveyor  with  over  20  years  of  experience  in  the 

telecommunications  market,  acting  mainly  for  private  and  public  sector 
landlords and in Wales.  

 
1.2  As a practitioner  in  this sector  I have concerns as  to  the drafting of  the Bill 

generally.  
 
1.3  I am however also submitting this evidence on behalf of a significant number 

of Welsh clients of mine who have telecommunications sites located on their 
land.  These  clients  are  generally  livestock  farmers  with  limited  financial 
resources who are heavily dependent on the income they receive from their 
rural  telecommunications  sites.  Whereas  the  provisions  of  the  Bill  (as 
drafted) do not apply  retrospectively  to existing sites  they will apply  to any 
new  leases entered  into on existing sites  following  lease  renewals etc. As a 
result my clients are faced with the prospect losing a significant proportion of 
their  income  from  their  sites  through  the  reduction  in  their  rental and  site 
sharing  income. For many of these clients this  income  is either part of their 
pension provision already or is planned to be. As a result the loss of much of 
it  would  have  a  significant  effect  on  their  income  in  retirement.  These 
farmers do not and have not ever blocked the roll out of broadband or the 
operators 3G and 4G networks.  I believe that the provisions of this Bill that 
threaten  their  income could be  changed without having any  impact on  the 
Governments desired aim of encouraging the roll out of these services. 

 
2  Executive Summary 
 
2.1  Much of my work is in mid Wales which has very patchy telecommunications 

coverage and poor broadband availability. Whilst  I understand and  support 
the policy objective of encouraging the rollout of rural broadband  I am very 
concerned that the present Bill as drafted will do little to encourage this and 
will in all probability have the opposite effect.  

 
2.2  I believe that the Bill, unless altered, and once fully understood will have the 

following consequences: 
 

a)  With  existing  sites  some  property  owners  will  serve  notice  on 
operators as a direct response to the risks to their property  interests 
posed by the Bill. If this becomes common place the result will be that 
mature networks will become fragmented.  

 



 

 

b)  With new rural and urban sites  landowners will not voluntarily enter 
into agreements with the operators. 

 
c)  There will be an increased use of compulsory purchase powers by the 

operators  which  will  clog  up  the  tribunal/court  system,  increase 
operator  costs,  increase  tribunal/court  costs,  delay  network  rollout 
and generally lead to increased confrontation between operators and 
site providers.  

 
d)  In  time  it will  reduce  the  income  of  site  providers many  of whom, 

particularly  in rural areas, are heavily reliant on  it sometimes as part 
of their pension in retirement. 

 
2.3  Many of these consequences could be solved by relatively minor changes to 

the drafting of the Bill as laid out below. There needs however to be: 
 

a)  a more major review of the use of a  'no scheme world' approach to 
the valuation of rents.  

 
b)  some protection for existing site providers from the adverse financial 

consequences of the Bill 
 
  The argument from operators that landowners are demanding and achieving 

high rents and that this as well as the existing Code is hampering their ability 
to roll out into the more remote rural areas has little foundation in fact in the 
areas I operate.  

 
2.4  No guarantee has been given that the changes will result  in a better service 

or lower costs for the consumer. Whereas utility provider’s charges are fixed 
by their regulator this degree of regulation is not proposed for the operators 
who will  remain  private  companies  (often  owned  offshore)  keen  to make 
profit for their shareholders.  

 
2.5  The current telecommunications market works and as it is not broken it does 

not need to be mended. 
 
3  Reflections on the current Code  
 
3.1  Whilst the provisions of the existing Code can (and ought to be)  improved  I 

do  not  consider  that  the  present  Code  has  hampered  the  roll  out. All  the 
main  network  operators  have  mature  networks  as  OFCOM  itself  has 
reported. From my experience the majority of site providers  I act  for either 
are not aware of the Code when entering  into any agreement or don't  fully 
understand how it operates. In addition the impact of the present Code is not 
drawn to the attention of the not insignificant number of site provider’s who 
do  not  seek  professional  advice  by  the  operators  and  the  presence  of  the 
Code  often  therefore  comes  as  a  shock  when  landowners  seek  vacant 



 

 

possession  for  redevelopment etc.  This  is  likely  to become  exacerbated by 
the proposed Code.  

 
3.2  The present Code was meant to achieve, as I understood, it a better balance 

between the requirements of operators and the legitimate property interests 
of potential site providers. The current drafting of  the Code  fails  to achieve 
this. By weighting  the new Code  in  the operators  favour and  introducing a 
'no‐scheme  world'  basis  for  calculating  the  consideration  paid  for  sites  is 
likely  to  reduce  the  number  of  sites  being made  readily  available  by  site 
providers.  

 
4  Specific Code issues and suggested amendments  
 
4.1  Access  
 

I  appreciate  that  operators  require  access  to  sites  for  maintenance  and 
repairs  to minimise  the disruption  to  their service however  I have concerns 
that the present drafting does not strike a fair balance between the operator 
and the site provider. This provision, as I understand it, is based on the view 
that  access  is  used  as  a  lever  in  rent  negotiation.  Whereas  I  have  no 
experience of roof top installations in my experience of green field sites wide 
and  relatively  unrestricted  access  rights  are  always  included  within  site 
leases.  

 
Whereas the provisions in the draft Code allowing operators unlimited access 
rights is unlikely to have much impact on most greenfield sites (except where 
there  are  sporting  issues  on  the  surrounding  land)  it  will  cause  major 
problems  for owners of buildings with  roof  top  installations.  Site providers 
with  roof  top  installations  need  to  be  able  to  limit  access/control  for 
legitimate property management reasons such as: 

 
 access  through  tenanted  or  common  parts  affecting  other 

parties or the landowners own business. 
 health and safety 
 sites being  located on properties occupied by  the emergency 

services, MOD or hospitals etc where  security and controlled 
access is a necessity 

 
As  a  result we  consider  that  a  landowner must  have  the  ability  to  restrict 
access  in  certain  situations.  If  this  is  not  recognised  in  the wording  of  the 
proposed  Code  then  landowners  are  unlikely  to  consider  approaches  from 
operators  in  instances where unlimited access will  impact on  their business 
interests.  

 
The drafting of the definition of ‘emergency’ is particularly wide.  
 



 

 

In  summary  these  provisions  fail  to  achieve  a  balance  between what  the 
operators require and the needs of site providers.  

 
4.2  Assignation  
 

I am concerned about the provision for an unfettered right for the operator 
to  assign  their  rights  whatever  the  commercial  terms  agreed.  Under  the 
current proposals the site provider will have no control over who will be the 
future  operator(s)  accessing  the  site  or  having  responsibility  to  pay  them 
rent.  
 
The  open  right  to  assign  is  also  important  in  respect  for  the  liability  for 
decommissioning (see below).  
 

4.3  Sublet and sharing  
 

The  Bill  provides  for  statutory  rights  to  sublet  and  share  whatever  the 
agreement entered into.  
 
There appears  to be a perception  that operators have  to  follow a different 
process with  landowners as opposed to  infrastructure providers and for this 
reason  infrastructure has  to be  included  in  the Code.  I do not believe  this 
assumption to be correct. An operator can use the present Code provisions of 
paragraphs 21 and 5 as against an  infrastructure provider;  it  is  the  current 
drafting that removes this ability  leaving operators exposed to the demands 
of  infrastructure  providers  without  such  protection.  This  is  because  the 
definition of ‘land’ excludes telecoms infrastructure such as the mast or fibres 
within a conduit. 
  
The drafting of paragraph 23 of  the proposed Code allows  for operators  to 
sublet and  share  the  sites with no additional  rent being due  to  landowner. 
We believe the landowner should receive consideration for such rights as the 
ability  to  share  and  sublet  leads  to  increased  traffic  to  sites  affecting  the 
landowner’s interest. In addition there are times (particularly where access is 
taken through buildings) that a landowner should be able to prevent sharing 
to ameliorate the potential impact.  
 
Definitions  for  sharing  and  subletting  are  required  to  bring  clarity  to  the 
provision.  
 
Sharing should not be extended  to allow non Code operators  to enjoy such 
rights.  
 

4.4  Definition of land  
 

Paragraph 104 excludes electronic communications apparatus (and therefore 
existing masts). By excluding electronic communications apparatus (ie masts, 



 

 

conduits  etc)  the  Code  cannot  be  used  by  an  operator  as  against  another 
operator or infrastructure provider.  
 
Accordingly a mast or conduit operator will now be able to hold an operator 
to  ransom and gain a valuable  income  stream which  is not  reflected  in  the 
statutory rights granted under this Code. This  is not the case  in the existing 
Code.  
 
Given  the  unforeseen  consequence  of  the  Law  Commission’s 
recommendations  in  this  respect we  consider  that  the Code  should not be 
extended  to  infrastructure  operators.  Each  Code  operator  would  then  be 
protected  as  they  are  in  the  present  Code.  The  Law  Commission 
recommended this provision but were not able to consider the consequences 
of such recommendation. 

 
4.5  Equipment levels or upgrading  
 

I do not view equipment  levels or upgrading as being an  issue on most rural 
sites except where  such  ‘upgrades’ enable another  sharer  to use  the  site – 
hence the need to define sharing. The lack of prior control for ‘upgrading’ will 
be pertinent to proposals to situate apparatus in sensitive locations (airports, 
police  stations,  hospitals  etc)  where  such  a  change  could  result  in 
interference  with  equipment  already  in  place.  I  have  been  informed,  for 
example,  of  instances  where  operator  frequencies  have  interfered  with 
bespoke police frequencies.  
 
The  present  drafting  does  not  allow  a  landlord  a  right  to  obtain  such 
information as may reasonably be necessary to consider such a request and 
in  any event  restricts  the  ability  to object  to  ‘appearance’  and  the  loading 
bearing impact of the proposal in their building.  
 
I propose that the Bill should allow a site provider to object to upgrading  in 
circumstances  where  it  may  affect  his  legitimate  property  interests.  This 
could be  simply achieved by  these  rights only applying where  the operator 
can demonstrate that no interference will be caused.  

 
4.6  Decommissioning  
 

Given the powers to  impose an agreement on site providers the Code must 
ensure that site providers have adequate protection in respect of the costs of 
decommissioning equipment.  
 
The Code as drafted does not contain a provision equivalent to the present 
Paragraph 22. In terms of paragraph 22 of the Code:‐  
 
"...where  the  operator  has  a  right  conferred  by  or  in  accordance with  this 
code for the statutory purposes to keep electronic communications apparatus 



 

 

installed on, under or over any land, he is not entitled to keep that apparatus 
so  installed  if, at a time when the apparatus  is not, or  is no  longer, used for 
the purposes of the operator’s network, there is no reasonable likelihood that 
it will be so used".  
 
Operators will not agree reinstatement bonds in new leases (as do wind farm 
operators)  arguing  that  the  strength of  their  covenant  should be  sufficient 
protection.  There  have  however  been  at  least  two  well  publicized 
insolvencies  in  the  industry which  have  left  landlords  of  the  affected  sites 
without  any  income  and  owning  redundant  radio  masts  with  a  potential 
liability  for uniform business rates as well as the cost of site reinstatement: 
which  can be  significant  (£30,000  to £100,000  in  some  cases). As a  result  I 
believe it would be equitable for the Code to include a requirement that the 
operators provide site providers with a decommissioning bond. My reasoning 
is as follows: 
 
a)  there  is  no  evidence  that  the main  telecommunication  companies 

have made any financial provision for the removal of their networks in 
their accounts.  

b)  the high costs of decommissioning sites (see above) 
 
c)  the  risk  that  an  operator  assigns  their  rights  to  a  shell  company 

thereby avoiding the cost of decommissioning  
 

In summary it appears inequitable that the government should endeavour to 
enact  legislation which  increases the risk of site providers having to pay  for 
the decommissioning of sites erected on their  land. This risk could easily be 
removed  by  amending  paragraph  22  to  require  a  Court  to  include  a 
requirement  that  the operator  removes  the equipment and  reinstate upon 
determination of the agreement.  

 
4.7  Valuation Methodology  
 

There appears to be a perception that there is a difficulty in assessing market 
value  under  the  current  Code.  In  the  20  years  I  have  worked  in  the 
telecommunications  sector  I have not  come across a  single  instance where 
there was a problem with assessing market value.   

 
The telecommunications market over the last 20 to 30 years has become well 
established. During  this period  valuers  active  in  the  sector have developed 
specific valuation practice to facilitate its operation.  
 
The Law Commission’s recommendations stated that:  
 
‘landowners  should  continue  to be paid a market price  for  the  right  to use 
land’.  
 



 

 

It summarised that –  
 
‘We have been  enabled  to make  this  recommendation by  the  evidence put 
forward  by  consultees who  have  argued  that  the  current market  generally 
functions  adequately,  and  that  a  change  to  a  different  basis  of  payment 
would be disruptive, would generate resistance and  litigation, and could not 
be shown to produce sufficient public benefits to justify the change.’  
 
I am disappointed that such clear recommendations and evidence have been 
disregarded by Government who instead have proposed a 'no scheme world' 
valuation basis.  
 
For the Code to be better balanced and  for  it to assist  in  increasing the roll 
out of sites the operator should pay the market rate for the rights he is being 
given. This  change alone  is  likely  to have  the biggest  impact on  the Code’s 
effectiveness with regard to addressing connectivity issues.  

 
4.8  Termination  
 

The provisions  as drafted  are  complex  and  restrictive  and  are  likely  to put 
potential site providers off agreeing terms with a Code Operator in that there 
is no clear ability to obtain vacant possession for their own use.  
 
The definition of  the  term  ‘redevelopment’ does not  include  the  repair of a 
landowner’s  property  which  is  an  omission  that  should  be  rectified.  It  is 
unreasonable that an operator should be able to prevent a landlord carrying 
out repair work to his own building which would necessitate the removal of 
the  equipment.  This  could  be  overcome  by  including  the  provisions  of 
paragraph 20 of the existing Code included in the wording of the Bill.  
 
As the current draft of the Code of Practice acknowledges:‐  
 
From time to time, Landowners will have to carry out essential repairs to their 
property and  it may be necessary for equipment to be moved temporarily to 
effect such repairs.  In such circumstances, the parties will negotiate  in good 
faith so as to complete the works, so that any resultant interruption to public 
communications services is kept to a minimum.  
 
Many telecoms sites are on buildings which are part of the Site Providers core 
business.  The  present  drafting  of  the  proposed  Code  has  the  potential  to 
have a serious  impact on  the use of  those buildings and affect present and 
planned use. This, coupled with the ‘no scheme’ proposal mitigates against a 
landowner  agreeing  to  the  use  of  buildings  for  electronic  communications 
use.  
 
To  protect  landowner’s  rights  to  effect  any  repairs  to  the  fabric  of  the 
building should be included and it must be made clear that operators should 



 

 

bear any associated costs (otherwise operators are  likely to seek substantial 
costs and loss of revenue which is likely to exceed any consideration received 
for the rights).  
 
I also have considerable concerns regarding the present drafting in respect of 
any land with any form of development potential or where vacant possession 
may  be  required  for  refurbishment.  Paragraph  30  (4)  (c)  is  by  no means 
certain because of  the words “and could not  reasonably  so unless  the code 
agreement  comes  to  an  end”.  Once  on  a  site  operators  are  likely  to  be 
statutory consultees in the planning process and could either try to frustrate 
any  redevelopment  or  demand  that  the  landowner  accommodates  their 
requirements and pays their relocation costs. The current draft of the Code of 
Practice provides no comfort for the site provider by requiring landowners to 
consider  accommodating  any  electronic  communications  equipment within 
any redevelopment with no balance as to  liability for additional costs  loss of 
value etc. This puts an unreasonable  imposition on a  landowner’s property 
rights  and  is  likely  to discourage  site providers  from making  sites  available 
voluntarily.  
 
To avoid  the uncertainty arising  from  the current drafting we consider  that 
the  rights  to  obtain  vacant  possession  align more  closely  in  drafting with 
grounds B, C,  F  and  L of  section 25 of  the  Landlord &  Tenant Act 1954  to 
allow the body of case  law derived from that wording to apply  in respect of 
the  Code.  This would  give  a  degree  of  comfort  to  site  providers  as  to  the 
grounds upon which vacant possession could be obtained.  
 
18 months’ notice  is significantly  longer  than existing agreements stipulate. 
Given  that  a  landowner will  have  to  ascertain which  operators  are  on  site 
beforehand and there is the court process to consider which could extend the 
period  to  over  24 months  at  best.  This  will  have  considerable  impact  on 
building  projects  and  contracts  etc  particularly  if  applied  to  current 
agreements.  
 

4.9  No ability to contract out of Code 
  

Where there are legitimate concerns with regard to the impact of the Code in 
respect of sites there should be an option to contract out of it. As it is, and in 
the  absence  of  such  a  provision,  a  landowner’s  only  option  if  he  has  such 
concerns  is  to  refuse  consent  to  any  request  to  site  electronic 
communications apparatus on land.  

 
4.10  Retrospectivity  
 

The Government response to the consultation responses gave assurance that 
the  Bill  should  not  apply  retrospectively  thereby  giving  those  in  existing 
agreements some comfort. The Code is however retrospective in a number of 
ways including the following: 



 

 

 
a)  At consultations DCMS have stated that they are not  in a position to 

amend  the  common  law  but  fail  to  realise  that  this wording  does 
exactly that. The present Code does not allow a tenant to  invoke the 
Code  save where  a  landlord  terminates.  If  an  operator  exercises  a 
break option he  is obliged  to  remove – he does not have  statutory 
protection  under  the  existing  Code.  This  is  not  the  case  with  the 
proposed drafting.  

 
b)  The majority  of  existing  leases  negotiated  in  terms  of  the  present 

Code have break clauses. The present drafting allows operators to use 
such breaks  to obtain a new agreement. This overrides  the position 
that  a  tenant  is  obliged  to  remove  upon  giving  notice  to  terminate 
allowing  him  to  impose  an  agreement  at  advantageous  terms  even 
although such a break has not been exercised and the public interest 
in continuity of service unthreatened.  

 
4.11  Transitional Arrangements and Timetable  
 

Site providers require clarity on what provisions are expected to be  in place 
regarding  the  arrangements  for  the  transition  to  the  new  Code  and  the 
intended timescales for changes. I do not consider the transitional changes to 
be clear.  
 
The  Courts  expect  parties  to  know  the  content  of  public  general  statutes, 
seemingly  even  one  which  overrides  any  contractual  agreement  reached 
between parties. It would appear that the new Code is to be enacted without 
time  for  the  industry  to  assimilate  the  implications  or  requirements.  It  is 
important  that,  after  enactment,  time  is  given  before  the  provisions  come 
into  effect  and  that  resources  are  made  available  by  Government  for 
advertising and informing of its effect.  
 
An alternative to this would be to make  it a prerequisite for the exercise of 
Code Powers  in  respect of any new agreement  that  the operator has given 
prior written notice to the  landowner before the agreement  is concluded of 
the effect of entering into such an agreement by service of a statutory notice.  

 
4.12  Similarity to other utilities  
 

The Government appears  to equate  the  communications  companies  to  the 
utilities.  I consider this to be simplistic. Utility charges are strictly controlled 
by  the appropriate  regulator. We note  there appears  to be no proposal  to 
impose  such  control  on  the  private  sector  when  giving  them  equivalent 
rights.  The  telecoms  industry  has  run  parallel with  the  CPO  provisions  for 
over  200  years  and  there  is  no  evidence  of  the  present  arrangements 
stopping  roll  out  as  the  extent  of  the  current  BT  and  mobile  networks 
illustrate.  



 

 

 
5  The role of OFCOM  
 

Ofcom will be required to: 
 
a)  publish a Code of Practice which deals with, amongst other things, the 

operation  of  the  Code  generally  and  specifically  the  conduct  of 
negotiations and the conduct of operators.  

 
b)  to prepare and publish standard terms which may, but need not, be 

used in agreements under the Code.  
 
The present role of OFCOM is uncertain. It has stated that it has: 
 
(i)  no remit from Parliament to police the behaviour of the operators to 

whom it has granted Code Rights,  
 
(ii)  no ability to withdraw such rights or apply sanctions  
 
(iii)  no duty  towards  site providers  /  landowners on whom Code Rights 

are being applied.  
 
To  illustrate this OFCOM recently declined to assist a  landowner attempting 
to establish if an electronic communications operator was using an electricity 
line  over  his  property  for  electronic  communications  purposes  where  no 
written  agreement was  in  place  even  although  there was  good  reason  to 
believe the operator was doing so  in deliberate breach of paragraph 2(1) of 
the existing Code. In effect OFCOM were declining to  investigate a potential 
breach  of  the  Code  and  that  operator’s  licence.  This  is  an  anomaly which 
must be  addressed  given  the  above  requirements.  If Parliament  sees  fit  to 
grant wide  rights  to  commercial  organisations  to  override  property  rights 
there must  be  an  effective  and  properly  funded  Regulator  to  oversee  the 
operation of such rights and one with appropriate regulatory powers.  

 
6  Summary 
 

This  Bill  as  drafted  proposes  to  grant  unnecessarily  extensive  rights  to 
operators  and  introduce  a  'no  scheme world' approach  to  the  valuation of 
'consideration'. Without adequate protection for landowners and a change to 
its  'no scheme world' valuation mechanism  the Bill  threatens  to undermine 
the  government's  stated  aim  of  encouraging  the  rollout  of  the  broadband 
and 3/4G telecommunications networks.  
 
The  current drafting of  the Code  is  so weighted  in  favour of  the operators 
that  I  believe  that  landowners  are  likely  to  conclude  that  the  presence  of 
electronic  communications  equipment  on  their  land  and  property without 



 

 

any  reasonable  remuneration  and  protection  is  simply  not  worth  the 
potential consequences.  
 
As a result : 
 
a)  With  existing  sites  some  property  owners  will  serve  notice  on 

operators as a direct response to the risks to their property  interests 
posed by the Bill. If this becomes common place the result will be that 
mature networks will become  fragmented  and operators will  find  it 
increasing challenging to secure voluntary agreements on new sites. 

 
b)  With new rural and urban sites  landowners will not voluntarily enter 

into agreements with the operators 
 
Faced  with  this  the  operators  will  lose  network  coverage,  incur  costs 
searching for new sites or  increasingly have to utilise their proposed powers 
of compulsory acquisition.  In the  latter scenario many  in the  industry doubt 
whether the tribunal and court systems can cope with such a workload.   
 
It cannot be logical for a Bill designed to encourage the roll out of broadband 
and  the  3G/4G  networks  to  propose  a  new  Code  that  offers  so  little, 
encourages confrontation, discourages agreement and  reduces  the value of 
people's existing property assets.  
 
 

 
26th October 2016 
 
Submitted by:  
Francis Chester‐Master BSc FAAV MRICS  
Chester Master Ltd 
Dolgarreg  
North Road  
Builth Wells  
Powys  
LD2 3DD 
 



 
 

 

 
 
 

 
 

 

 

 

 

 

 

 

 

 

Scottish Land & Estates is a member organisation that uniquely represents the interests of landowners, land 

managers and land-based businesses in rural Scotland. Scottish Land & Estates has members with interests in a 

great variety of land uses including the provision of sites for telecommunications equipment.  We welcome the 

opportunity to provide evidence to the Public Bill Committee on the Electronic Communications Code contained 

in the Digital Economy Bill.    

We were concerned that DCMS afforded only minimal time (and then that at short notice) to stakeholders in 

Scotland to discuss the impact of the Bill in Edinburgh and that we have not been invited to represent the 

interests of Scottish landowners in respect of Ofcom’s preparation of guidelines. 

Background  

Scottish Land and Estates and its members are generally very supportive of the Scottish Government’s 

commitment for 100% superfast broadband coverage. Our members live and work in rural areas and get as 

frustrated by the lack of signal and broadband as any other rural dweller who is struggling to communicate by 

mobile phone or electronically. Improved digital connectivity will enable growth in the rural economy and 

sustainability of communities which have poorer physical connectivity. We are also supportive of a reformed 

Electronic Communications Code with the current Code being deemed ‘complex and confusing’ by the Law 

Commission.  

We understand the policy objective to be to facilitate the rollout of rural broadband and reduce operators’ costs 

and time in securing mast sites. We are concerned that the proposals will not achieve the policy objective and 

could lead to a reduced number of voluntary site acquisitions and an increase of operators having to use court 

procedure or compulsory purchase to acquire their sites.  

Written Evidence 
 

Consultation Title:  Digital Economy Bill 
                                   
 
Date:   31 October 2016 
 
To:    scrutiny@parliament.uk 
 
From:    Katy Dickson 

Scottish Land & Estates 
Stuart House 
Eskmills 
Musselburgh 
EH21 7PB  

    
Telephone:   0131 653 5400 
 
E Mail:   katy.dickson@scottishlandandestates.co.uk  
 

mailto:katy.dickson@scottishlandandestates.co.uk


Reducing operators’ rent roll in this manner is viewed by members as subsidy paid for by site providers (including 

local authorities, charities, communities and private owners) who will be paid significantly less rent. No guarantee 

has been given that the changes will result in a better service or lower costs for the consumer.  

Current Rural Scottish Position 

Our experience is that site providers are not generally aware of the Code.  One of our professional members’ 

research indicates that approximately 53% of landowners enter into such agreements without taking suitable 

professional advice.  There is comparatively little statutory interference in Scots law in relation to leases in 

contrast to the position in England where the Landlord and Tenant Acts apply.  The presence of the Code often 

therefore comes as a shock when landowners seek vacant possession for redevelopment etc. or at lease expiry.   

On assignation (assignment) the ability of the landlord to require an authorised guarantee agreement does not 

apply in Scotland.      

 

We firmly believe the revision of the Code provides an opportunity to raise awareness and therefore we are 

surprised that the Government has not made it a requirement that in any new agreement conferring Code rights 

that the operator gives prior notice to the landowner before the agreement is concluded of the effect of entering 

into such an agreement by service of a statutory notice (or, alternatively, providing for prescribed clauses to be 

incorporated in the agreement).  As an example it is presently a requirement for a landlord entering into a Short 

Assured Tenancy to serve an AT5 on the prospective tenant which explains the effect of such an agreement and, 

under the Private Housing (Tenancies) (Scotland) Act 2016, landlords will be under a duty to provide tenants with 

prescribed information about private residential tenancies. 

 

Given that the operators’ powers to keep apparatus on the land beyond lease expiry constitutes such a serious 

impact on the landowners’ rights, such notice should recommend that all landowners take independent advice 

prior to signing any Code agreement. 

There is a steady market for sites and we are not aware of any ‘ransom rents’ being obtained. We firmly believe 

the relationship between site providers and operators must work for both parties in order for it to be successful 

and deliver the policy objectives.  

 

Specific Code Issues and Suggested Amendments 

Access to operators 

While our members fully appreciate that operators will require access to sites for maintenance and repairs to 

minimise disruption of service we have concerns that the proposals do not strike a fair balance between the 

operator and the site provider.    

The current drafting of ‘emergency’ appears to permit unlimited access.  This gives considerable difficulty in 

respect of rooftop sites which may require access through tenanted or common parts affecting other parties.  

Many masts are on land which is subject to sporting rights let to third parties; there are important safety 

considerations in controlling such access. 

This provision is based on a perceived problem that access is used as a lever in rent negotiation.  This is not our 

experience as the norm is to include wide access rights within any lease.  Payments are sought when a landlord 

incurs costs for emergency access outwith normal working hours in building leases etc. where a key holder has to 

attend.  It is our experience that landlords do not charge for each separate visit as is the practice of Arqiva for 

instance in respect of its mast portfolio. 



We consider that a landowner must have the ability to restrict access in certain situations such as to control the 

the spread of communicable diseases or for health and safety reasons (e.g. when carrying out forestry 

operations). 

Subletting and sharing  

The drafting of the proposed Code allows for operators to sublet and share their sites with no additional rent 

being due to landowner. We believe the landowner should receive consideration for such rights as the ability to 

share and sublet leads to increased traffic to sites affecting the landowner’s interest.  In addition, the operator 

will normally gain a commercial advantage from site sharing arrangements and it is reasonable for a landowner to 

share that. There are times (particularly where access is taken through buildings) that a landowner should be able 

to prevent sharing to ameliorate the potential impact. 

Definitions for sharing and subletting are required to bring clarity to the provision.  

Assignation 

We are concerned about the provision for an unfettered right for the operator to assign their rights.  

It is our understanding that a lease of bare land for the purpose of installing a telecoms mast may be subject to 

the general common law presumption in Scotland against assignability because delectus personae exists.1where 

the choice of tenant was key to the lease being granted. 

Some landowners enter into agreements with operators they know, have built a relationship with and trust.  

Under the current proposals the landowner will have no control over who will be the future operator(s) accessing 

the site or having responsibility to pay them rent.   This is also important in respect to the liability for 

decommissioning (see below).  

Scottish Land & Estates has been working closely with the police to reduce rural crime. We believe the proposals 

in the Code will increase rural crime risk as it will result in unfamiliar vehicles and personnel accessing rural areas 

without notifying those affected.   The legislation should require that any site sharer or other party taking access 

under Code rights be notified to the landowner. 

Equipment levels or upgrading 

We do not view the provisions regarding equipment levels and upgrading as being an issue on most rural sites 

apart from where such ‘upgrades’ are to enable another sharer to use the site – hence the need to define sharing. 

The lack of control for ‘upgrading’ may be pertinent to apparatus situated in sensitive locations (police stations, 

hospitals etc.) where such a change may result in interference with equipment already in place.  The drafting does 

not allow a landlord a right to obtain such information as may reasonably be necessary to consider such a request 

which restricts the ability to object to appearance and ‘additional burden’.  In addition, the landowner will usually 

be under an obligation prohibiting interference with the operators’ equipment and upgrading may therefore 

extend the landowners obligations beyond that contemplated when the agreement was put in place. 

We suggest the drafting should be better balanced. 

Decommissioning 

There was a clear desire from consultation that site providers have adequate protection from the costs of 

decommissioning.  The Code as drafted does not contain a provision equivalent to the present Paragraph 22 

which promotes: -  



 
where the operator has a right conferred by or in accordance with this code for the statutory purposes to 

keep electronic communications apparatus installed on, under or over any land, he is not entitled to keep 

that apparatus so installed if, at a time when the apparatus is not, or is no longer, used for the purposes of 

the operator’s network, there is no reasonable likelihood that it will be so used.   

 
Operators will not agree reinstatement bonds in new leases (as windfarm operators will) due to the strength of their 
covenant. There have been at least two well publicised insolvencies in the industry which have left landlords of 
such sites without any income and owning redundant radio masts incurring rates and reinstatement costs.  There is 
no evidence that the main telecommunication companies have made any financial provision in their accounts for 

the removal of their networks despite their existing obligations. Consideration could perhaps be given to an 

industry funded guarantee scheme that could assist landowners in cases of insolvency.   

 

The costs of decommissioning may be substantial and we suggest the Code includes a requirement for operators 

to provide decommissioning bonds or to satisfy Ofcom that they have sufficient ring fenced funding in place to 

meet the obligation to reinstate their portfolio of sites. 

No ability to contract out of Code 

Where there are concerns with regard to the impact of the Code in respect of sites it would have been an option 

to contract out.  In the absence of such provision a landowner’s only option if he has such concerns is to refuse 

consent to any request to site electronic communications apparatus on land, thereby requiring the operator to 

seek a court order if they wish to proceed. 

Valuation Methodology 

Scottish Land & Estates does not support the perception that there is a difficulty in ascertaining market value as 

suggested in the Financial Impact Assessment.  The market is well established and able to adjust rents for 

differing market values2.  There have been over nine arbitration decisions in Scotland in the past five years where 

determinations have been made.  The County Court in a number of instances has been able to determine values.  

 

If the open market valuation is replaced with a ‘no scheme’ valuation basis payment to the site provider will be 

significantly less than at present but there is uncertainty about what these will new rates will be. Further 

consideration payments for additional factors is also unclear. For example, access and use of other land will be 

elements for which the site provider will be seeking payment on top of the specific site rental payment. We are 

also concerned that the Bill includes a provision for the basis of valuation to be amended with very short notice 

further undermining the site provider’s position. The risk is that site providers lose confidence in the code 

mechanisms and therefore in the benefits of any agreement. Scottish Land & Estates believe a continuation of 

open market valuation would be consistent with the current market and would increase the chances of achieving 

the wider rollout of connectivity.  

The Law Commission Report clearly states ‘landowners should continue to be paid a market price for the right to 

use land’. The Commission summarises – ‘We have been enabled to make this recommendation by the evidence 

put forward by consultees who have argued that the current market generally functions adequately, and that a 

change to a different basis of payment would be disruptive, would generate resistance and litigation, and could 

not be shown to produce sufficient public benefits to justify the change.’   

We are disappointed that such clear recommendations have been disregarded. 

                                                                                                                                                                     
1 McAllister, Leases (3rd edtn.), para. 6.16; cf. Lord Carloway in Scottish Ministers v. Trustees of the Drummond Trust, 2001 S.L.T. 665, at p. 
668.  Cf. also Rankine, Leases (3rd edtn.), p. 174. 
2 See for instance analysis of height in Strutt & Parkers 2016 market analysis 



Definition of land 

Paragraph 104 excludes electronic communications apparatus (and therefore existing masts).  By excluding 

electronic communications apparatus (i.e. masts conduits etc.) the Code cannot be used by an operator as against 

another operator or infrastructure provider. 

 

Accordingly a mast or conduit operator can hold an operator to ransom and gain a valuable income stream which 

is not reflected in the statutory rights granted under this Code. 

 

Given the unforeseen consequence of the Law Commission’s recommendations in this respect we consider that 

the Code should not apply to infrastructure operators.  Each Code operator would be protected as they are in the 

present Code. 

 

Power to impose agreement tests 

It is important an operator can fail these tests and it is recognised that there may be times when private interests 

outweigh the presence of the infrastructure. 

Termination 

The drafted provisions are complex and we do not believe they can be considered to be in the public interest.  

18 months’ notice is significantly longer than existing agreements stipulate.  

Code of Practice/Standard Terms 

Ofcom will be required to publish a Code of Practice which deals with, amongst other things, the operation of the 

Code generally and specifically the conduct of negotiations and the conduct of operators. Ofcom will also be 

required to prepare and publish standard terms which may, but need not, be used in agreements under the Code.  

We believe the new Code should place an obligation on the operator to set out its impact as a prerequisite for the 

ability to exercise Code Powers in respect of that agreement.  

 

Retrospectivity  

 

The Government response to the consultation responses gave assurance that the Bill should not apply 

retrospectively giving those in existing agreements some comfort.  This is not strictly the case. 

 

The majority of existing leases negotiated in terms of the present Code have break clauses, operators may 

therefore be in a position to use the proposed Code to obtain a new agreement at advantageous terms even 

although such a break has not been exercised and the public interest in continuity of service unthreatened and/or 

adequate network coverage is already in existence.  

 

Transitional Arrangements and Timetable 

 

Site providers require clarity on what provisions are expected to be in place regarding the arrangements for 

transition to the new Code and the intended timescales for changes.  We do not consider the transitional changes 

to be clear. 

 

We strongly suggest time should also be given before the introduction of the Code to allow time to publicise and 

assimilate the changes. 



 

Similarity to other utilities 

 

Over the course of the committee session many of those in support of the new code equate the communications 

companies to the utilities.  We consider this to be too simplistic.   

 

Utility charges are strictly controlled by the appropriate regulator; we note there appears to be no proposal to 

impose such control on the private sector when giving them equivalent rights. 

 

The telecoms industry has run parallel with the CPO provisions for over 200 years and there is no evidence, which 

we are aware of, that the present arrangements are stopping the roll out as the extent of the current BT and 

mobile networks illustrate. 

 

Consequences 

 

We are aware that some landowners have served notice on operators as a reaction to the prospect of the new 

Code and believe having a mast on their land will be a burden rather than an asset. If this becomes common place 

the result will be that mature networks will become fragmented and operators will find it increasing challenging 

to secure voluntary agreements on new sites. We must query if operators and the tribunal/court systems can 

cope with increased dispute resolution and compulsory purchase applications.  

 

The provision of the Emergency Services Network (ESN) in Scotland is changing from the Airwave Tetra system to 

EE. Although there is already a wide EE network this will need upgraded and expanded particularly in rural areas. 

Scottish Land & Estates does not wish to see this important communication network be put at risk.  
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