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5 November 2013

Court of Protection
We are grateful to the Secretary of State for providing us in September with an updated
memorandum on Post Legislative Assessment of the Mental Capacity Act 2005.
Following our consideration of this memorandum, we would be grateful if Her
Majesty’s Courts and Tribunals Service could provide information on two further related
issues.
First, we understand that the Official Solicitor wrote to the President of the Family
Division in December 2011 to inform him that he had reached the limit of his resources
with regard to Court of Protection welfare cases, meaning he would only be able to
accept invitations to act in the most urgent cases; other cases which met the
acceptance criteria would be placed on a waiting list. Please could you let us know the
current position in relation to the resources available to the Official Solicitor to take on
Court of Protection cases, and your assessment of the implications.
Secondly, you may be aware that John Hemming MP tabled an early day motion on 24
June 2013 which referred to a “lack of scrutiny” of out-of-hours applications to the
Court of Protection and called for the maintenance of statistics as to the number of
out-of-hours applications and their outcomes. Please could you respond to us on these
points.

Rt Hon Sir Alan Beith MP
Chairman
Justice Committee

Written evidence from Sir James Munby, President of the Family Division and

Court of Protection and Sir William Charles, Vice-President of the Court of
Protection

Observations on the Court of Protection
1. These observations have been prepared in connection with the evidence to be given
by the President and Vice President of the Court of Protection (the CoP or the Court)
to the Justice Committee of the House of Commons on 18 March 2014.
Some Dates and Comments
2.

2003
2005
April 2007
October 2007
2008/9
April 2009
End 2009
July 2010

April 2011
December 2011

2012
2014

Mental Capacity Bill
Mental Capacity Act
Intended start date
Actual start date
Intended CoP Rules review (which did not happen)
The introduction of the amendments relating to
Deprivation of Liberty to fill the “Bournewood Gap”
Ad hoc Rules Committee formed
Ad hoc Rules Committee reported making 10
recommendations, all of which were accepted by the
President and the Department
The Family Procedure Rules 2010 came into force
One of the recommendations of the ad hoc Rules
Committee was implemented by the introduction of
Rule 7A (see SI 2011/2753). It allowed court officers
to be authorised to exercise the jurisdiction of the Court
in defined cases. It is supported by a Practice Direction.
(This is the only significant change to the CoP Rules
notwithstanding the intention to review them, the
acceptance of the recommendations of the ad hoc
Committee, and the introduction of new Family
Procedure Rules)
The Court and its administration moved from Archway
to the Thomas More Building at the RCJ
The Court and its administration moved again to First
Avenue House in Holborn

The jurisdiction of the Court
3. This is conferred by statute and the court does not have an inherent jurisdiction or
an administrative law jurisdiction. So it has no jurisdiction over a vulnerable adult
who has the relevant capacity and, subject to some arguments under the Human
Rights Act, no power to overturn or declare unlawful decisions of public authorities
concerning the provision of care or support on administrative law (judicial review)
grounds.
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4. The Court has inherited, with changes, the property and affairs work of the old
Court of Protection. In terms of numbers this work comprises the great majority of
the work of the Court (around 95%). Also, around 93% of those applications are noncontentious.
5. This split of work introduces a need to recognise that a significant majority of the
applications to the Court involve persons who have lost capacity to manage all or
aspects of their financial affairs and whose families and carers need court orders to
enable those affairs to be managed. Most of those applicants are honest, loving and
supportive family members, or carers, who want a speedy result and, understandably,
would resent an intrusive process to check their bona fides.
6. Sadly, this does not apply to all applicants and, so, the Rules and practice of the
Court contain some quite complicated provisions directed to demonstrating bona fides
and the Office of the Public Guardian has a regulatory role in respect of Deputies
appointed by the Court.
7. The Court has inherited with changes the health and welfare jurisdiction of the
High Court which was based on its inherent jurisdiction. That inherent jurisdiction
survives for vulnerable adults.
8. There are significant differences between the issues that arise in the two types of
work. The policy directive at the time the CoP Rules were drafted was that one
process should fit all. As identified by the ad hoc Rules Committee this caused, and is
still causing, problems.
The judges and location of the CoP
9. Before recent changes, to be a judge of the CoP a person had to be the President of
the Family Division, the Chancellor, a High Court Judge, a Circuit Judge or a District
Judge and be nominated to sit in the CoP. The statute also provides that there is to be
a President, a Vice President and a Senior Judge.
10. Four District Judges and the Senior Judge are based in London as are the
authorised officers of the Court and its administration. This is therefore the judicial
and administrative workforce that deals with the vast bulk in terms of numbers of the
applications made to the CoP (i.e. non – contentious and contentious property and
affairs applications). They also deal with all other aspects of the work, all of which,
at present, have to be issued in London. So they will deal with directions, decide
many cases on paper, decide some cases after a hearing and transfer some cases to
other judges and places for a hearing.
11. All High Court Judges are nominated to sit in the CoP although the only ones who
do so regularly are judges of the Family Division. A total of about 90 Circuit and
District Judges who are mainly based outside London are nominated to sit. Many sit
more than others and some do not sit at all. In the main this arises because, initially,
there was over nomination to try to ensure that there were nominated judges
throughout the country.
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12. In his first report to the President and Vice President in November 2011 (see
Annex 1) the Judge in Charge recommended that as a matter of urgency a process for
the transfer of cases to High Court Judges and to judges on the circuits be agreed and
implemented. He reported that this recommendation related to the issues about which
he had heard the most complaints. Since then attempts have been made to achieve
this but they have not succeeded.
13. There can be no doubt that the present ad hoc arrangements for transfer are
unsatisfactory and are causing problems and justifiable annoyance to litigants,
practitioners, judges and court staff.
The two main problems relating to the day to day performance of the CoP
14. These are the long running problems relating to the failure to make amendments
to the CoP Rules and to introduce a process for transfer of cases to the circuits. The
solution to these problems is not in the hands of the CoP.
Workload and improvements in performance
15. Part of the background to the setting up of the ad hoc Rules Committee at the end
of 2009 was that in large measure due to an underestimate of the workload of the new
Court a large backlog of work and consequent delays had built up.
16. The Rule change made in December 2011 that enabled authorised officers to do
non-contentious property and affairs work was a major factor in bringing about a
dramatic reduction in the backlog of work awaiting allocation to a judge and so delay.
17. There has also been a small increase in the complement of the District Judges
sitting in London and an improvement in maintaining that complement, week by
week, through the use of visiting judges. These visits have also created and promoted
relationships with judges on the circuits and have provided those judges with
experience in circumstances where they can readily consult experienced colleagues.
18. The District Judges have revisited the recommendation of the ad hoc Rules
Committee on forms and drawn up a new set of forms, based on those so
recommended. They have been road tested. It is thought that they will be much more
user friendly but their introduction has been put on hold until it is known whether
resources will be allocated to enable Rule change to be made which, in turn, would
enable further improvements to be made.
19. Since 2007, the Court has also introduced against the background of the existing
Rules a number of procedural and other changes including: changes to the notification
of service forms, the provision of a process for providing interim orders to meet an
urgent need and reducing duplication, and a removal of the original direction that
Deprivation of Liberty cases had to be heard by a High Court Judge.
20. The Court has also sought to promote an informal system for transferring cases to
the circuits. At High Court level this is being achieved by cases being put before the
Liaison Judge for the relevant circuit and that judge directing how they are to be dealt
with on the circuit. At District and Circuit Judge level it is being dealt with largely
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through the relationships that have been built up between judges and staff in London
and on the circuits.
21. From 2010 the Court has adopted the “Lean” continuous model. Improvements
have enabled the administrative and judicial resources to shorten turn round times.
The time it takes to deal with an application also includes periods when the Court
cannot do anything because it is waiting for someone else to do something (e.g. file
evidence) but the improvements made have enabled the Court to maintain or improve
its performance assessed by turn round times for individual tasks and its Key
Performance Indicators (KPI) against a background or an ever increasing workload
(around 25% since 2009) and a staff reduction of 20% since 2009.
Rule Change
22. The 10 recommendations of the ad hoc Rule Committee were:
1.
The procedure and practice of the court should reflect the differences
in the nature of the following categories of its work, namely (a) noncontentious property and affairs applications, (b) contentious property and
affairs applications and (c) health and welfare applications.
2.
This change should be implemented by (a) the introduction of new
forms, and (b) relevant changes in the rules and practice directions.
3.
The distinction between serving and notifying people who are or may
be interested in making representations to the court should be preserved.
But it should be better explained and some amendments to the present
provisions relating to this process should be made.
4.
The present position relating to the notification and participation of P
should be retained (with some minor amendments).
5.
Strictly defined and limited non-contentious property and affairs
applications should be dealt with by court officers (e.g. applications for a
property and affairs deputy by local authorities and in respect of small estates
that do not include defined types of property). The provisions will also have to
provide for an automatic right to refer any such decision to a judge and
internal monitoring and review by the judges.
6.
Separate applications for permission should be abandoned and the
application for permission should be incorporated into the main application
form.
7.
The detailed and minor changes set out in annex 1 hereto should be
considered. It is recognised that on a detailed consideration some may be
rejected and others added and this recommendation and annex is included to
assist those who are performing that detailed exercise.
8.
Issues as to whether and when the court should sit in public or permit
its proceedings to be made public should be dealt with by the courts through
decisions rather than any rule change.
9.
The proposed new forms prepared by members of this committee
should be “tested” with a range of potential users before they are finalised
and the relevant rules and practice directions are altered.
10.
A Committee should be established to review and make
recommendations relating to the procedure and practice of the Court of
Protection.
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23. Only recommendation 5 has been implemented. There is a continuing need for
the other recommendations relating to Rule change to be implemented. Please see
report at Annex 2.
24. Issues relating to the appointment of a litigation friend, the representation of P and
obtaining the views of P also need to be addressed in the context of amongst other
things the resource and other difficulties faced by the Official Solicitor. New
provisions need to be introduced relating to costs, to appeals to address the wider pool
of judges who can now be nominated to sit and the disclosure of documents to defined
people for defined purposes e.g. to researchers, regulators etc. The balance between
the provision of a quick, convenient and inexpensive procedure for the honest and
checks and balances and the provision of security to guard against the dishonest needs
regular review.
Transparency – Public/private hearing – Reporting of judgments
25. Part 13 of the CoP Rules provides that the default position is for a private hearing.
This is a change for medical cases but Practice Direction 9E effectively takes one
back to the previous practice that these cases were heard in public because it provides
that the presumption is that such cases will be heard in public (see Re G (Adult
Patient: Publicity) [1995] 2 FLR 528 which concluded that there was a clear balance
in favour of a hearing in open court). Also applications for contempt have to be in
public (Rule 188(2) and Committal for Contempt of Court (Practice Guidance –
Supplemental) [2013] EWHC B7 (CoP). This guidance shortly followed reporting
about a case in Birmingham in which it was said that a person was imprisoned for
contempt in a closed hearing. This was not the case. The relevant hearings were in
open court and, although not listed as such, it is unlikely that anyone present would
not have realised that this was the case because the judge and the advocates were
robed.
26. Rule 85(2)(i) (the General Directions rule) refers to the giving of a direction as to
whether there should be a public hearing or that certain persons should be admitted.
There is a practice direction (Practice Direction 13A) relating to private / public
hearings and reporting restrictions.
27. The ad hoc Committee recommended (recommendation 8) that the issue whether
hearings should be in public or private should be dealt with by court decisions rather
than Rule change.
28. This was before the Family Procedure Rules 2010 (the FPR 2010) came into
force. They make different provisions about media attendance and have now operated
for about 3 years. In broad terms, Family proceedings are held in private but duly
accredited members of the media have the right to attend most hearings (Part 27.10
and 11 of the FPR 2010 and Practice Directions 27B and C). But these provisions do
not cover what the media can read and report and, as in the CoP, this has to be dealt
with on a case by case basis.
29. There are strongly held views on both sides of the debate on whether the default
position should be that hearings are in private or in public and if in public what the
general position should be on what can be reported and so on what restrictions on
reporting should generally be imposed.
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30. There is much to be said for there being general consistency between the Rules of
the two courts. But there are differences between the arguments on the underlying
issues. They flow from differences between the relevant factors concerning persons
who lack capacity and children and so their respective families and carers. These
differences and issues relating to size and resource could lead to the CoP taking a
different course to the Family courts on the default position, or to the CoP holding a
greater percentage of its hearings in open court.
31. The differences have founded a slightly different and wider approach being taken
in respect of the CoP in the Guidance given by the President of the CoP and the
Family Division on the reporting of judgments in the Family courts and the CoP (see
[2014] 1 WLR 230 and 235) and Annex 3. As can be seen from a comparison of the
two, the CoP Guidance includes some cases relating to property and affairs, and for
clarity includes the Senior Judge (who is treated for all purposes as if he were a circuit
judge) and has a different provision on costs.
32. A need exists to include within the judgments that are reported those of District
Judges sitting in the CoP and judgments that set out the approach of, and so the tests
and procedure adopted by, the CoP in standard cases. All nominated judges are being
encouraged to remember this and so to publish more judgments.
Hearings on circuit
33. It needs to be remembered that a very high percentage of the work is noncontentious property and affairs work. There is no need for this work to be done
locally to the parties and significant advantages in it being done in one place where
the main administration, the nominated officers and a cohort of District Judges are
based.
34. In broad terms 6% of the work is welfare work and about 7% of the property and
affairs work is contentious. High percentages of this work require hearings and so in
broad terms 10% to 12% of the applications require hearings (say 2,500 cases a year).
The nature, length and number of hearings that any case will involve will vary
considerably.
35. Many of those hearings should be held out of London. This has been and is being
achieved on an ad hoc basis that is unsatisfactory and regularly involves unnecessary
transfer of papers, the creation of dummy files, unnecessary duplication or additional
administrative work. It also means that orders are drafted in London when it would
be better for them to be drafted in the court where they were made where the judge
who made the order can more easily discuss and check it. Over the years a number of
protocols have been drafted and at times it has seemed that a solution is imminent but,
thus far, it has not been put into effect.
36. The judiciary across the country and the administration in London would like to
put a protocol into effect and the difficulties seem to lie with HMCTS and the
management of the administration and workload of the civil courts on circuit.The fact
that the CoP was not originally within HMCTS has probably contributed to the
problems.
37. The advantages of introducing a protocol through which cases can be heard and
appropriately administered on circuit and so minimises the work that needs to be done
in London on such cases are obvious. No-one disputes this but still it has not been
created.
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38. Such a protocol should make the CoP more accessible and able to deal with
hearings more quickly and so to promote the best interests of persons who lack
capacity, their families and carers more effectively.

Steps being taken to address the two main problems and transparency
39. Following his appointment in January 2014 the Vice President, with the full
support of the President, had a helpful meeting with HMCTS and MoJ officials to
discuss Rule change and transfer to the circuits. These issues are being addressed
again and, hopefully, progress will be made in the near future. If not, the CoP will
continue to do what it can to try to overcome these problems and the difficulties they
cause.
40. The President’s Guidance on the reporting of judgments sets out that he is
adopting an incremental approach. If resource is provided to consider and to make
changes to the CoP Rules, this exercise would provide an appropriate vehicle to
further that approach. Nominated judges have been, and will continue to be,
encouraged to report more judgments and to consider under the existing CoP Rules
whether there is “good reason” to depart from the default position of the hearing being
in private and duly accredited members of the media being excluded from it.
March 2014
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