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Written evidence

Memorandum submitted by the Maidstone Borough Council Liberal Democrat Group (GIB 01) 

Para 1. We support the Governments aspirations but with reservations.

Para 2. The Bill should only fast track infrastructural projects of national significance. It must put in place robust 
safeguards to protect quality, prevent environmental degradation and maintain community involvement.

Para 3. The Bill at odds with Town and Country Planning Act 1990 and will overburden the Planning Inspectorate.

Para 5. We support changes to energy consents with reservations—this must not lead to any diminution in 
qualitative standards. 

Para 6. Concerns about changes to the award of costs system.

Paras 7–8. Changes to s 106 agreements unlikely to produce the intended outcome.

Para 9. We have concern about establishing benchmark for what is “reasonable”.

Para 10. Broad Band could have regime similar to that currently used for Mobile telephone consents. What is 
proposed is disproportionate and unnecessary.

Para 11. We oppose the proposals to limit the right to register land.

IntroductIon

1. The Bill’s stated desire is to boost the National Infrastructure and to remove obstacles to economic growth 
and prosperity. This is a commendable objective and worthy of support. However, whilst some of the measures 
within the Bill may well have this effect, not all of them will, in fact, produce the benign consequences that are 
predicted, and some of the proposals appear to be either unnecessary, or likely to lead to unintended consequences 
unless appropriately amended. It is also important to ensure that the Nation’s future economic prosperity is not 
undermined by the short term pursuit of environmentally damaging development.

detaIled consIderatIons

2. Maidstone Borough Council Liberal Democrats support the Government’s aspirations to promote 
sustainable economic growth and national prosperity. We recognise that there have been occasions in the past 
where it has been difficult to deliver vital national infrastructure projects. It is important however, that any 
proposed Infra Structure fast track system concentrates on those infrastructural projects that truly are of national 
significance and that robust safeguards are in place to protect quality, prevent environmental degradation and 
maintain community involvement.

3. The development of the Infra Structure fast track system, which is of national significance, seems to be 
at odds with the proposal to amend the Town and Country Planning Act 1990 to allow planning applications 
direct to the Secretary of State. This is likely to mire the Secretary of State, or more precisely the Planning 
Inspectorate, in many non strategic and very local issues of little or no economic importance to the country as 
a whole. Indeed, unless the power is very sparingly used, it would place a significant burden on the time and 
resources of an already overly busy Planning Inspectorate. This pressure would make it difficult to maintain, 
let alone improve, the speed and quality of decision making within the development control process and would 
inevitably be perceived as inherently more centralised and undemocratic. Additionally a loss of local knowledge 
and contextual understanding would seem to be a concomitant risk.

4. If a significant application was to be at risk due to a local authority’s slow determination of the application 
there are already remedies that can be adopted.

5. The Group support the proposed changes to energy consents and to the reconsideration of conditions 
relating to Mineral Sites as introducing a necessary element of flexibility. However this must not lead to any 
diminution in qualitative standards. Similarly the aim of combining and stream-lining the other consent regimes 
is admirable but will depend in large degree on how the detailed regulations are structured. This is also the case 
with the proposed changes to the disposal of local authority owned land retained for planning purposes.

6. We do, however, have significant reservations about the practicality and necessity of a number of the other 
proposed measures. We query the justification for the proposed changes to the award of costs system and are 
concerned that this could lead to pressure to approve poor quality developments which would not necessarily 
be in the Country’s long term economic interests. Many areas of the country have large quantities of unlettable 
1970’s offices, built at a time of lower standards, overhanging and distorting the commercial property market. 
Any changes to the cost system must bear equally on Planning Authorities and Applicants. However, it may be 
reasonable to impose costs for a sudden cancellation of an inquiry caused by either party.

7. The proposed changes around the renegotiation of Section 106 Agreements in relation to Affordable 
Housing again seem unlikely to produce the intended outcome. It is hard to disagree with the principle that the 
Government is suggesting. However, the evidence actually suggests that, in most cases where development has 
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not been possible due to economic issues, renegotiation is already taking place and schemes coming forward. 
The changes that the Government is proposing may speed up a few cases, but in general look likely to cause 
further significant delays in the system.

8. The risks are twofold: firstly, developers may delay development in the hope of receiving more favourable 
consideration at a later date anticipating future legislation. Secondly, proposals that are dealt with directly by 
the Government will require yet more input from the Planning Inspectorate which, as previously mentioned, is 
already overly busy.

9. We welcome the Government’s aim of reducing the burden of paperwork in planning applications, but note 
that there may be some considerable difficulty in establishing a bench mark for what is “reasonable”. Additionally, 
we note that many of the most serious issues occur in other parts of the planning system than development 
control. For example the preparation of Parish Plans has been hampered for years by the disproportionate burden 
of Environmental Impact regulations.

10. In addition, whilst we acknowledge that one or two Councils have been unhelpful to the roll out of 
the broad band capacity, the Government’s suggested response of removing this issue from Planning Control 
is disproportionate and unnecessary. A regime similar to that currently used in relation to Mobile Telephone 
Consents would overcome most of the potential issues, whilst retaining some control over particularly sensitive 
landscapes and locations.

11. Finally we cannot support the proposals to limit the right to register land as a Village Green. This appears 
to be a solution in search of a problem and conflicts strongly with the stance on community assets taken by the 
Government in the Localism Act. At the very least the prohibition on registering land which has been included 
in a draft local or neighbourhood plan should be removed as this undermines part of the very rationale for 
developing and consulting on a local or neighbourhood plan in the first place.

conclusIon

12. Maidstone Borough Council Liberal Democrat Group welcomes the Government’s aim and aspiration 
to improve and enhance the National Infrastructure and to streamline the system. However we must express 
some reservations on the need for, and the effectiveness of, some of the proposed remedies which, in part, run 
counter to the philosophy set out in the Localism Act and the National Planning Policy Framework and will be 
economically damaging to the country’s prosperity.

November 2012

Memorandum submitted by Councillor David Trenbath (GIB 02)

I would like to state my disapproval of Clause 13 of the Growth and Infrastructure Bill. 

Village greens are a quintessential feature of our English heritage, conjuring up images of lazy summer days, 
village games and a central area for the villagers to gather. This lawful status is derived by local residents having 
indulged in village fates, lawful sports and using the village green as a meeting place for a period of at least 
20 years.

It is the right of the villagers to have a central area they can be proud of and should have a sustained right to 
be able to apply for village green status were the land owners have allowed without clause. Far too often do we 
see land owners holding onto land knowing that over time its value will rise due to the increasing demand to 
live in the countryside. 

There are enough areas of brown belt land or homes that are in desperate need of renovation, which 
should sustain the present building requirements. The Government has already reduced urban fringe building 
permissions in the North West and North East through special planning guidance for these regions—setting 
“stretching targets for reusing brown fields” If the Government has made this precedence how can it allow 
building on village greens.

I agree we desperately need to review how we approach the national housing crisis but we should not be lead 
by land owners or construction companies who will build on green belt and then use the brown belt areas to 
extend even further their financial empires. 

“If we succeed in this, we will conserve land, protect green spaces and enhance the cohesion of our cities, 
towns and villages so that our children will inherit communities worth living in”. Sustainable Communities and 
Sustainable Development a Review of the Sustainable Communities Plan. Professor Anne Power.

November 2012
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Memorandum submitted by Peter Phillips (GIB 03)

I am concerned about the Growth and Infrastructure Bill as it stands. The following is a list of a number of my 
concerns but please do not consider the list exhaustive. 

Removal of the decisions making elements of planning applications from the Local Planning Authority and 
placing it in the hands of the so-called planning inspectorate must surely go against the ethos of Localism. 

The intention to relax the planning rules to allow bigger extensions being built without the need to inform 
neighbours will inevitably lead to people converting houses into flats or adding granny annexes without taking 
into account the impact on the local environment or infrastructure (water, sewage etc). It will also allow 
previously secluded areas, gardens or bedrooms to be freely over looked and will almost certainly result in 
neighbour animosity. 

Allowing broadband suppliers to install cabinets, build radio masts etc that may be totally out of character to 
the local environment would blight any area but more so in a conservation areas or world heritage sites. 

In the real world if something cannot be sold it may be the wrong price, the wrong product or being sold to 
the wrong people. The same applies to buildings. Making the planning process less rigorous will only encourage 
developers to build things to a standard design which make maximum profits and not what the local environment/
populace require. 

November 2012

Memorandum submitted by The National Organisation of Residents Association (NORA) (GIB 04)

IntroductIon

NORA has 70 member organisations, whose members are residents in England and Wales and total around 
two million. It was founded in 2003 with the prime aim of protecting and improving the environment in 
which they live. It provides a service to members, which discovers best practice when problems arise in their 
community, by seeking the experience and advice of all members. In the twelve years of its existence it has 
become recognised by several Government departments as a helpful voice in assessing the view of residents to 
proposed legislation, a result of providing critical but constructive responses to Government consultation papers 
and attending workshops organised by Government departments.

So the opportunity to express its concerns about the Growth and Infrastructure Bill as it might affect residents 
is welcomed. Its aim is to be both critical and constructive where possible while pointing out foreseen and 
possible unintended consequences. 

summary

The underlying concern residents have about this Bill is the assumption that increasing permitted development 
rights will lead to growth. Government frequently expects proposals for change to be evidence-based, but this 
assumption lacks this assessment and appears to be based on an unproven hypothesis. 

That the planning regime merits simplification is fully supported, but it should not be at the expense of 
community involvement in the process. 

The Government’s emphasis on localism appears to be undermined by several of the proposals in this Bill. 
This is true for the proposals in several clauses of this Bill, including Clauses 1, 5, 7, 10, 11, 12, 13, 17, 18 and 
21, all of which appear to take away the power of decisions on planning matters from Local Planning Authorities 
and remove the opportunity for the community to express their opinions on proposed developments that directly 
affect their environment.

This paper deals with each of these clauses in turn.

observatIons

Clause 1
1. This proposes to remove the power of decision on planning applications from Local Planning Authorities 

(LPA) who, in the opinion of the Secretary of State, are poorly performing. This is totally in conflict with the 
concept of localism. To transfer the power of decision to the Planning Inspectorate takes the whole process away 
from the local community especially those affected by the planning applications whether they are applicants 
or not, the local councillors and the planning officers. Presumably the definition of a “poorly performing” LPA 
would be detailed in a Statutory Instrument not open to criticism and likely to be altered at the whim of Secretary 
of State.

1.1 A serious consequence of this transfer of the power of decision to the Planning Inspectorate is the 
inevitable removal of the ability to appeal, since the Inspectorate cannot be both planner and arbiter. To direct 
appellants to seek Judicial Review as their only avenue of appeal would put an unacceptable financial burden on 
applicants as well as limiting the reasons for appeal.
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1.2 If a planning application is not satisfactorily determined within certain limits of time, currently applicants 
can go to appeal to the Planning Inspectorate anyway. Although the determination is not made locally, the 
decision to seek distant decision is taken locally and not centrally, and the community can still present its 
concerns if it has any. 

1.3 If there is criticism of the quality of decisions by the LPA, surely it would be preferable to offer guidance 
and direction to the particular department and the council, so that it can remedy its defects rather than take away 
its powers.

Clause 5
 2. The value of the proposal to enable agreed Section 106 agreements with quotas of “affordable housing” 
to be changed should the scheme be non-viable depends on the criteria for non-viability. There is no definition 
of non-viability. It obviously depends on the profit margin expected by the developer. Who decides what is an 
appropriate profit margin? 

2.1 A developer with a large skilled work-force and keen to preserve it for when the depression lifts might 
decide that a 1% profit margin would suffice and be able to meet the promised proportion of “affordable 
dwellings” agreed in a Section 106 agreement. On the other hand a developer intent on a 20% profit margin and 
little regard for his work-force could claim non-viability of a development, and seek review of the percentage 
of “affordable dwellings”.

2.2 What evidence is there that reducing the agreed percentage of “affordable dwellings” in a housing 
development will lead to a substantial rise in the number of dwellings built and the revival of the fortunes of the 
construction industry?

2.3 Evidence published in the media claims that developers are reluctant to engage in large housing 
developments because of the lack of buyers. Whether the price of dwellings, the lack of mortgages, the fear of 
unemployment are significant reasons for the lack of buyers is a matter of debate, since statistical surveys of the 
community on the subject are lacking.

2.4 This proposal would inevitably lead to even fewer “affordable dwellings” being built. Since this end of 
the housing market presents the greatest problem for the community, it surely is undesirable without evidence-
based data to justify this proposal especially without realistic and practical proposals to replace the deficit. 

2.5 There is no sunset date for this proposal, whereas initially this review of Section 106 agreements was only 
to be allowed for those made before 2010 and only to last for three years. As stated it has no time limits.

Clause 7
3. No evidence has been produced to show that, allowing “electronic communications” to become Permitted 

Development and so not requiring planning consent or scrutiny by the community, will produce growth in our 
economy. It is all assumption. 

3.1 If this proposal is for the expansion of broadband facilities, particularly to increase the speed of transfer 
of data, the only apparent growth in the economy would be in the industry that provides the facilities. Fast 
broadband speeds are used mostly by the entertainment industry to transfer video and CDs. There is no evidence 
to support the opinion that the transfer of data by commerce is hindered by the current broadband speeds and 
that increasing broadband speeds will increase growth in the economy. 

3.2 To allow uncontrolled development of mobile phone masts, cabling and associated cabins of equipment 
threatens the environment. Communities have struggled for many decades to protect their environment both in 
urban and rural areas worthy of protection, and this proposal could undo the good work that has been undertaken 
by so many people. 

3.3 A sunset of April 2018 allows many years of development. In that time much of the beauty of our 
countryside could be damaged and by introducing equipment in the urban environment without any control 
could lead to hazards to pedestrians and vehicles by causing obstruction and interfering with the free and easy 
passage on highways.

 Clause 10
 4. Clause 9 permits the application for a “Stopping Up” order parallel with the relevant planning application, 
and is a sensible saving of time. Clause 10 permits the application and the granting of a “Stopping Up” order 
prior to a planning application. Should the planning application fail, the “Stopping Up” order is unnecessary, but 
if it had been granted, the community would be deprived of its use. Surely Clause 9 is sufficient to shorten the 
relevant planning regime, and Clause 10 is unnecessary.
Clauses 11, 12 and 13 
 5. These clauses appear to grant rights to landowners designed to reduce the ability of the community to protect 
its rights over common land. Current legislation permits open argument over the rights to use common land, 
and we fear that these clauses will hazard the use by the community of green open space in their environment. 

5.1 Where there is the risk of damage, the laws of trespass are surely adequate to protect the rights of 
landowners. 
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5.2 The need to allow landowners to apply for development rights is accepted, but these clauses appear to 
grant stronger powers to allow development of common land without adequate opportunity for the community 
to express its views.

Clauses 17 and 18
 6. We fear that these clauses over-ride the ability of LPAs and the local community to express their views 
over electricity developments such as over-head power lines, which can have a seriously damaging effect on the 
environment both urban and rural. Once installed these developments are likely to be permanent, so the local 
community must retain the right to express their views.
Clause 21
 7. The widening of the definition of nationally important business and commercial developments so that the 
local community loses its ability to express its views is another alarming conflict with the concept of localism. 
It gives apparently arbitrary powers to the Secretary of State to take away from the local community—the 
people, local councillors and LPAs—the power of local decision on more developments. The number of such 
developments may be small but each one may give rise to dismay in the particular local community.
November 2012

Memorandum submitted by Ofgem (GIB 06)

1.1 Ofgem is the Office of the Gas and Electricity Markets. Protecting consumers is our first priority. We do 
this by promoting competition, wherever appropriate, and regulating the monopoly companies which run the 
gas and electricity networks. 

1.2 We are making this short submission to the House of Commons Public Bill Committee for the Growth and 
Infrastructure Bill. Our submission relates to the Government’s proposed amendment of the Gas Act 1986. This 
is Clause 16 of the Bill “Conditions of licences under Gas Act 1986”.

context

1.3 The unprecedented challenges of making the transition to a low carbon economy and securing supplies 
as efficiently as possible has led Ofgem to introduce the biggest change to the regulatory framework for 20 
years. Ofgem’s new performance-based model, RIIO, seeks to ensure consumers get the necessary investment 
in Britain’s pipes and wires for a fair price. 

1.4 In 2010 Ofgem estimated that over £200 billion needs to be spent in the next 10 years to secure supplies 
for consumers and to move to a low carbon economy.1 Of this, we estimated that around £32 billion would need 
to be spent on pipes and wires against an industry worth over £43 billion. This represented an increase in value 
of 75%—and a doubling of the rate of investment from the previous 20 years. 

1.5 In order to attract efficient investment, Ofgem’s new performance based RIIO model for price controls 
rewards companies that innovate and run their networks to better meet the needs of consumers and network 
users. It does this by setting longer eight-year price controls, offering incentives focused on delivering results, 
and by providing a Network Innovation Competition (NIC) to encourage the development of smart grids and 
low carbon energy networks.

1.6 The NIC could provide funding of £240 million for the electricity sector and £160 million for the gas 
sector over the course of the first RIIO price controls (2013–21).

the Issue

1.7 In seeking to implement the NIC, we identified that—in order for the competitive mechanism to work as 
designed—Gas Transporters need to be able to raise and transfer funds between one another. At present the Gas 
Act does not allow for this. This differs from the framework in the Electricity Act 1989 which allows for the 
raising and paying of amounts to all electricity licence holders.

1.8 This apparent anomaly in the drafting of the Gas Act reflects the structure of the gas industry at privatisation. 
At that time there was only one Gas Transporter, so the Gas Act did not need to contain provisions that could 
require the raising and paying of monies to other Gas Transporters. Since privatisation the number of Gas 
Transporters has increased. National Grid Gas plc (NGG) has sold four of its eight gas distribution networks, 
independent gas transporters have been introduced and distribution networks and some National Transmission 
System activities have been separated under the Gas Transporter licence. 

resolutIon

1.9 The Government’s proposed amendment to the Gas Act through this Bill would resolve this anomaly. In 
doing so it would allow the NIC to be run as intended—we believe this would bring significant benefit into the 

1 See http://www.ofgem.gov.uk/Markets/WhlMkts/monitoring-energy-security/Discovery/Documents1/Project_Discovery_FebConDoc_
FINAL.pdf
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GB Gas sector—it will enable investment in low carbon innovations which in the long run will see customers’ 
costs lowered and improved quality of service. 

1.10 In the light of the above Ofgem would like to set out our support for the Government’s proposed 
amendment. We hope that your Committee are able to support this important clause. 

November 2012

Memorandum submitted by RICS (GIB 08)

CLAUSE 5 (S106 RENEGOTIATION) AND CLAUSE 22 (BUSINESS RATES)

rIcs brIefIng

Clause 5:
 — Whilst it is clear that affordable housing is often difficult for developers to make viable, potentially 

reducing obligations on developers to provide much-needed affordable housing risks reducing 
provision at a time when need is great and Government are unable to fund affordable housing delivery 
due to fiscal constraints. Private sector investment in affordable housing as outlined in the recent 
Montague Report will take time to have a significant effect in plugging any gap.

 — The processes put in place to renegotiate S 106 agreements made before 6 April 2010 must be robust 
and efficient to prevent further delay through appeals. 

 — Those renegotiating S 106 agreements must have the right skills to assess viability. Anecdotally, RICS 
suggests the Planning Inspectorate’s expertise in this area is uneven.

 — Access to an independent, impartial adviser during the negotiation process would efficiently deliver 
robust renegotiations. RICS suggests that the Expert Advisers in Planning Service (EAPS) established 
by RICS, RTPI and The Planning Officers Society could be developed to provide independent viability 
expertise, accessible to all parties.

 — Clear guidance which has broad industry agreement is essential to correctly and robustly assess 
viability. Without this, the Government risks introducing greater uncertainty and an even more cautious 
approach from developers concerned about appeals.

 — RICS has produced Financial Viability in Planning Guidance, consulting widely with the public and 
private sectors, to provide an objective test of the ability of development to meet its costs including 
the cost of planning obligations, while ensuring an appropriate site value for the landowner and a 
market risk adjusted return to the developer in delivering that project. This guidance will provide an 
agreed framework to ensure the delivery of local development without undermining the developer’s 
business case. RICS developed its guidance alongside and in consultation with the area-wide guidance 
developed by the Local Housing Delivery Group led by the HCA and under Sir John Hanham. 

 — Government endorsement of this guidance would provide the public and private sectors with the clarity 
they need to quickly make robust assessments and get development moving.

Clause 22
 — Rather than creating certainty for businesses the postponement in fact creates uncertainty. Since 1990 

businesses have been able to plan ahead for the five yearly revaluations with certainty. A break in 
the five yearly revaluations in itself creates uncertainty and introduces doubt as to when the next 
revaluation will in fact take place. A delay till 2017 will also result in even greater changes in values 
and larger swings in liabilities creating even more uncertainty.

 — Property taxes need to have regular and reasonably frequent revaluations to maintain fairness and 
acceptability—the five year gap has been accepted since 1990 and is generally viewed as the maximum 
appropriate period.

 — Throughout the consultation surrounding the business rates retention scheme the Government has 
accepted that the five yearly revaluation cycle would be retained for the foreseeable future. The first 
resets was planned to coincide with the 2020 revaluation and the calculation of top ups and tariffs were 
to be recalibrated following the planned 2015 revaluation.

 — If the Government has a concern that a revaluation would produce large swings in liability, as has been 
claimed, this can be cushioned by transitional relief as at every quinquennial revaluation since 1990.

 — The stated purpose of the revaluation “is to maintain fairness by ensuring rateable values are based 
upon up to date rental values”. The purpose of revaluations is to redistribute liability in line with 
relative movements in property values since the previous revaluation. Delaying the revaluation creates 
unfairness by requiring struggling businesses to subsidise those that have fared relatively better.

 — Retail, particularly High Streets of the type targeted by the Portas Review and other Government 
initiatives, is one of the sectors which has been hit hardest by the economic downturn and would have 
benefited most from the 2015 revaluation (particularly outside of London). Open market rents in many 
High Streets are substantially lower than those prevailing in 2008.
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 — With the significant fall in rental values of many High Streets, the 2015 Rating Revaluation would 
have been expected to in turn significantly reduce retailers’ business rates bills. Rates being kept at 
the current high levels will act as a deterrent to attracting investment back into many town centres. 
Struggling businesses will in effect be penalised by excessive rates for a further two years, subsidising 
relatively more prosperous businesses.

 — Clause 22 should be removed from the Growth and Infrastructure Bill. If, however, Parliament wishes 
to postpone the 2015 revaluation, Clause 22 should be amended such that revaluations following 2017 
should be at intervals of “no more than five years” rather than at fixed five yearly intervals. This would 
allow a shorter revaluation cycle as suggested by Sir Michael Lyons, without having to obtain primary 
legislation for such shorter period.

about rIcs
RICS is the leading organisation of its kind in the world for professionals in property, construction, land and 

related environmental issues. As an independent and chartered organisation, RICS regulates and maintains the 
professional standards of over 91,000 qualified members (FRICS, MRICS and AssocRICS) and over 50,000 
trainee and student members. RICS has 22000 UK members in the Planning and Development Group with 5,000 
also qualified as Building Surveyors. RICS regulates and promotes the work of these property professionals 
throughout 146 countries and is governed by a Royal Charter approved by Parliament which requires it to act 
in the public interest. 

November 2012

Memorandum submitted by Lorraine Barter (GIB 09)

observatIons

Clause 1 
This proposes to remove the power of decision on planning applications from Local Planning Authorities 

(LPA) who, in the opinion of the Secretary of State, are poorly performing. 

I do not agree that they are performing poorly and cannot see how the public can have access to this information 
to satisfy themselves that this information is accurate.

Here in Southampton I consider they do as good as job as they can with limited manpower.

This would be in conflict with the concept of localism. Transferring the act of decision to the Planning 
Inspectorate would take the process away from the local communities, those affected by the planning applications 
and decisions.

If a planning application is unable to be decided within a certain limits of time, currently applicants can go to 
appeal to the Planning Inspectorate. 

Clause 5 
What evidence is there that reducing the agreed percentage of ‘affordable dwellings’ in housing developments 

would result in significant number of houses and flats built and the upturn in the fortunes of the construction 
industry? 

There is no end date date for this proposal, however initially the review of Section 106 agreements were only 
to be allowed for those made before 2010 and to last for three years only. 

Clause 7 
Where is the evidence has been produced to support the idea that, allowing electronic communications 

becoming Permitted Development and so not requiring planning permission or scrutiny by the community, will 
produce growth in our economy? 

Clause 21 
The expansion of definition of nationally important business/commercial developments in order that the local 

communities lose their value, and their right to express their opinions is an cause of some worry and alarm.

This would give seemingly arbitrary powers to the Secretary of State to take away from the local community, 
local councillors and Local Planning Authorities, the power of local decisions on ever more encreasing 
developments. 

The number of such developments could be minimal but each one may give rise to alarm in any particular 
local community in the country.

November 2012
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Memorandum submitted by Energy Network Association (GIB 10)

clause 16
Gas Transporter payments under licence 

Energy Networks Association (ENA) represents the “wires and pipes” transmission and distribution network 
operators for gas and electricity in the UK and Ireland. Our members control and maintain the critical national 
infrastructure that delivers these vital services into our homes and businesses.

I am writing to express our full support for Clause 16 of the Growth and Infrastructure Bill. This deals with 
licences and charges for gas transportation. Operating licences are issued by Ofgem, the energy regulator, under 
the Gas Act 1986 to energy companies who transport gas. Through these licences Ofgem can set and vary 
general conditions. 

Energy transmission and distribution are still subject to price control regulation because electricity and gas 
are both transported via national transmission systems which are run as monopoly businesses and distribution 
is also still largely a regional monopoly activity. The forthcoming gas distribution, transmission and electricity 
transmission price controls are being implemented by Ofgem under the new RIIO framework (Revenue = 
Incentives + Innovation + Outputs) in April 2013 for a period of eight years until 2021. 

Under Ofgem’s latest gas distribution (low pressure transport) and transmission price control proposals, the 
regulator will introduce Network Innovation Competitions (NIC). Under these annual competitions network 
companies will compete for funding for research, development and trialling for new technology, operating and 
commercial arrangements. This means that gas licence holders need to be able to pay licensees other than just 
other gas shippers or suppliers. 

This Clause clarifies the existing situation, and allows for these changes. It will remove an ambiguity to the 
Gas Act which prevents Ofgem from launching an innovation competition that could attract £160 million of 
additional investment into the gas network (across gas distribution and transmission) to make it more efficient. 

In the light of the above I strongly urge the Committee to fully support this critically important clause to 
ensure the continuation of a process of innovation which helps companies deliver better service to customers 
efficiently and in a sustainable way. 

November 2012

Memorandum submitted by Hastoe Housing Association (GIB 11)

1. summary of submIssIon

1.1 Hastoe strongly supports the retention of much needed facilities for rural communities, including post 
offices, schools and, of course, village greens.

1.2 We welcome the provisions within the Bill to amend the Commons Act 2006 because they will:

 — Protect the accessibility of the Town and Village Green (TVG) registration process.
 — Reduce the considerable waste of time and money caused by the volume of vexatious TVG applications.
 — Remove a disincentive for landowners to make low value land available for rural affordable housing 

for local people.
 — Prevent the considerable stress experienced by communities where vexatious applications are being 

fought.
 — Simplify the process and clarify when it is appropriate to apply for TVG status. 
 — Provide local authorities with the opportunity to recover some of their costs.

1.3 We ask for:

 — The character test, included in the consultation, to be reinstated—a common sense description of a 
town or village green; and

 — The two years referred to in section 15(3)(c) to be reduced to three months—a reasonable period which 
will not undermine the intention of the clause.

2. hastoe housIng assocIatIon—about us

2.1 Hastoe is a specialist rural housing association, registered with the Homes and Communities Agency. We 
own around 5,000 homes and have worked in partnership with more than 200 village communities, providing 
affordable homes for local people on exception sites that are, usually, farm land.

2.2 We were established nearly 50 years ago by the Sutton Dwellings Trust. We have a number of subsidiaries 
including Hastoe Wyvern, a charitable housing association that provides support to rural communities, and 
Sustainable Homes Ltd, which provides training and consultancy support on environmental sustainability to 
housing associations and communities. 
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2.3 Hastoe only develops in villages following a request from parish councils to assist them in the provision 
of affordable homes for local people. Once the housing need is established, we walk around the village with the 
parish council and local planner to identify suitable sites. Options appraisals are then carried out and negotiations 
held with landowners. Usually the sites are farm land and “exception” sites. Exception sites are outside the 
village envelope, would not normally be granted planning permission and can only be developed because there 
is good evidence of local housing need and on condition that the homes remain affordable and for local people 
into perpetuity.

2.4 Peter Riches, current Chair of Saham Toney Parish Council, comments on the Growth and Infrastructure 
Bill Clause 13: “The clause is a good idea as it stops the business we have had going on in Saham Toney for so 
long. In our local area, the council chooses sites to develop and we have a say in it. If a planning application has 
gone through, then these applications are simply attempts to stop developments. That’s not what a village green 
application is about and not the way it should work.”

2.5 Hastoe’s rural programme is entirely dependent on local landowners who are prepared to release land to 
us at low values. We can rent our homes at affordable rents because we can access low value land, valued at a 
multiple of agricultural value, normally around £8k per plot.

2.6 It is vital for our work that we can continue to access these low value sites. 

2.7 Landowners will not continue to make their land available to us if they believe they will face the potential 
cost, time and emotional drain of fighting a vexatious town or village green application. 

2.8 Without the low value land, the homes that we are now providing will no longer be built and rural 
communities will lose the local people who, for example, work on the farms and teach in the schools; they will 
lose, and are losing, local shops, post offices and schools. It is not an exaggeration to say that without homes that 
local people can afford to live in, our rural communities will become very different places. We need to protect 
them.

3. our response to claIms made by others

3.1 Claim: The clause will make it difficult, if not impossible, to register land as a town or village green once 
it has been identified for development.

3.2 Hastoe’s position: 

3.2.1 It is, and will remain, very simple to register land as a village green. Defra and a range of organisations 
such as the Open Space Society are constantly promoting the importance of registering village greens and 
providing advice and support. 

3.2.2 Town or village green registration should be available purely to register town or village greens and not 
as a tool to prevent development and/or over-ride the planning process. The “terminating events” within the Bill 
ensure that public and private money is not wasted dealing with parallel planning and village green applications. 

3.2.3 Similarly the owner’s statements (clause 12) will provide assurance to nervous landowners and 
encourage them to make land available for affordable rural housing. The period, after the lodging of a statement, 
that applications can still be made should be reduced from two years to three months to avoid undermining this 
clause.

3.2.4 There are currently 4,300 registered Town and Village Greens. This number, compared to the 
approximate 10,000 Parish and Community Councils in England and Wales, suggests that a high proportion of 
Town and Village Greens are already registered.

3.3 Claim: Few applications are purely vexatious and the clause has the effect of killing genuine applications 
too.

3.4 Hastoe’s position: 

3.4.1 Please see Annex 1 for evidence about the volume of applications that have been unsuccessful since the 
Commons Act 2006. This provides the best possible indication of the incidence of vexatious claims. 

3.4.2 Bodies such as the Local Government Association, the National Housing Federation and others would 
not be lobbying for change if this was not a significant and costly problem for their members. 

Cllr Ian Metherell, Chair of Marsh Gibbon Parish Council, comments:

“The village green application submitted in Marsh Gibbon delayed the affordable housing project for two 
years. The parish council and interested residents put considerable time and effort into producing material for the 
public hearing. Then time and costs were spent attending the hearing, which the applicants for the village green 
didn’t turn up to. As to whether it is a good idea to disallow village green applications after planning permission 
has been granted, it depends on whether there has been enough consultation by the planning authority.”

3.5 Claim: The reason that so many applications are being refused is that people have difficulty filling in the 
forms.
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3.6 Hastoe’s position: 

3.6.1 The form is very simple to complete and the applicant does not bear any cost other than maybe printing 
and posting the form. There is plenty of accessible advice as stated above. 

3.6.2 Annex 2 compares shows the coincidence of TVG applications with second home owners. In Hastoe’s 
experience vexatious claims are not made by people who have lived in the area for much of their lives but 
by individuals who have relatively recently moved in and are not primarily concerned about protecting the 
sustainability of the village and its facilities.

3.7 Claim: The trigger event may not even be public.

3.8 Hastoe’s position: 

3.8.1 The neighbourhood planning process is not secret but very consultative and includes considerable 
community engagement. It is highly unlikely that an individual would not be aware of such a process unless, 
perhaps, their home in the village was not their primary residence. Should a site that is a genuine village green 
be identified for development, there would inevitably be considerable local objection, including from the Parish 
Council (a statutory consultee) and the application would be unlikely to succeed. Both vexatious applications 
experienced by Hastoe were objected to by the parish councils and individuals in the village who were strong in 
their affirmation that the farmers’ fields were not village greens.

3.9 Claim: Village and town greens are not only the old-fashioned sort with a duck pond and a cricket square. 
The ones which communities claim today are likely to be pieces of overlooked or marginal land which have 
been used by local people for recreation for walking the dog, kicking a ball about or picking blackberries, for 
instance. They... are loved and enjoyed by their communities.

3.9 Hastoe’s position: 

3.10.1 There have been some ridiculous registrations of TVGs because clause 15 of the Commons Act 2006 is 
so loosely worded. It is obvious to the average person what a village green looks like and how it is used. It is not 
an agricultural field that people walk their dogs or pick blackberries—that would mean that vast tracts of farming 
landa. It is also not beach, estuary or pavement. Ideally, to register a TVG there should be evidence of organised 
activities taking place such as village fairs, bonfires, cricket, football etc. We strongly support the reintroduction 
of the character test proposed in the consultation document as this provides a good description of a TVG and 
would prevent this “definition creep” that has been occurring since the Commons Act 2006.

3.10.2 Annex 3 provides examples of applications for TVG status that would have been more appropriately 
Common Land or Local Green Spaces.

3.10.3 Being “much loved” by a community does not qualify any piece of land as a village green, especially 
considering the responsibilities and liabilities that brings to the landowner.

4. hastoe’s experIence of vexatIous tvg applIcatIons

4.1 Hastoe has had two TVG applications on our land, both exception sites chosen for affordable housing 
schemes in partnership with the parish council and planning department. They are at Marsh Gibbon, 
Buckinghamshire and Saham Toney, Norfolk.

4.2 Annex 4 provides summary information about these applications. 

5. others’ experIence of town and vIllage green applIcatIons

5.1 Annex 5 provides evidence gathered from other associations who have faced similar situations, along 
with indications of their costs. The considerable costs borne by the Registration Authorities are not shown.

6. summary

6.1 Hastoe is not “anti” the registration of TVGs: indeed, we believe it is essential to retain village greens as 
part of preserving rural life. 

6.2 The proposed amendments are not anti village green. They will, however, provide rural dwellers, parish 
councils, planners and housing associations with a clearer framework within which they can plan for local 
facilities, including affordable housing. This clarity will prevent the current waste of significant amounts of 
time and money and also the damage to community cohesion caused by the emotive disagreements that follow 
vexatious applications. 



Growth and Infrastructure Bill

Annex 1

Extract from Defra biennial survey 2011: 

Registration of new town or village greens—monitoring survey of section 15 of the Commons Act 2006.

This chart shows the increase in unsuccessful applications since the Commons Act 2006: a good indication of 
the volume of vexatious applications.
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Annex 2 

Evidence about source of vexatious applications

The chart below provides evidence to support the view that vexatious applications are generally made by 
people who are not local to the village. The Bill will support communities whose main motivation is to support 
the viability of their village and its facilities.

The chart provides a comparison of the volume of Town and Village Green applications with the proportion 
of second homes owners in the council area. 
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Annex 3

Examples of applications for TVG status:

These the lack of clarity about the definition of a Town and Village Green since the Commons Act 2006. 

West Beach, Newhaven, East Sussex: Unsuccessful.

Fareham to Gosport old railway line: Unsuccessful.

Banks of Menai Strait, Anglesey: Application in progress.

Seafront land, Beadnell, Northumberland: Unsuccessful.

Heaton Park, Manchester:2 Application in progress.

Herbrand Walk Beach, Cooden, Bexhill-on-Sea: Successful. Reg no: VG78.

Car park, Lytton Street and Cannon Street, Lincoln: Application in progress.

Small area of pavement, Hayfield, Derbyshire: Unsuccessful.

Annex 4

Hastoe case studies

1. IntroductIon

1.1 Hastoe has two village exception sites that have been the subject of TVG applications. A brief overview 
highlights many similarities:

2. marsh gIbbon (bucks)
 — 8 affordable homes (6 rented and 2 shared ownership).
 — ½ acre site chosen by parish council and planners.
 — Field been farmed for over 200 years, most recently for strip grazing dairy cattle.
 — Full planning permission granted February 2008.
 — Parish council and landowner adamant that the field in not a village green.
 — TVG application made on whole 15 acre field.
 — June 2010 Inspectors decision. TVG Green application unsuccessful.
 — Delay of 2 ½ years and £85,000 cost to Hastoe.

3. saham toney (norfolk)
 — 10 homes for rent built and completed March 2010.
 — ½ acre site chosen by parish council and planners.
 — Field been farmed for generations, with good farming records available.
 — Full planning permission granted.
 — Parish council and landowner adamant that the field is not a village green.
 — TVG application made on whole 43 acre field.
 — Homes occupied March 2010.
 — TVG application finally submitted April 2010 (after previous unsuccessful attempts).
 — Four day Inquiry held October 2012, decision awaited.

4. brIef overvIews of our two schemes from the developer’s perspectIve and the landowner’s perspectIve 
4.1 The Developer Perspective: Marsh Gibbon, Buckinghamshire.

The parish council identified a need for affordable housing for local people and approached Hastoe to develop 
eight rented homes. A corner of a farmer’s field was chosen by the parish council and the planners as the most 

2 Extract from website:
Heaton Park is a huge family park owned and managed by Manchester City Council. 
The Animal Centre is open all year round and has a wide variety of Farm Animals to come and make friends with. As well as the usual 
animals you would find on a farm such as pigs goats and geese there are some other very interesting animals that are waiting to meet you 
too! 
For a unique experience why not spend the weekend in Smithy Lodge. The 18th century building was beautifully restored in 2001 with 
Heritage Lottery Funding. This interesting building with its quirky features and modern facilities will leave you with lasting memories of 
your time in Heaton Park. 
Heaton Park has an exciting events programme from astronomy evenings and children’s activities through to large scale dramatic and 
musical productions.  Heaton Park hosts many events like these every year and because of its proximity to the motorway network and 
Metrolink it is easily accessible and attracts a wide audience from across the region.  If you would like to hold an event at Heaton Park 
please refer to the events section of this website for further details and information.  
Heaton Park’s Championship Golf Course, is managed by Mack Golf, and has won two awards for the best municipal course in the country.  
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suitable. There was full public consultation, planning permission was granted in February 2008, and Hastoe 
received grant from the (then) Housing Corporation.

This site is a ½ acre section of a larger 15 acre field, which has been farmed for over 200 years and has been 
used for strip grazing dairy cattle for nearly 40 years.

Hastoe started on site in March 2008 and then an application for village green status was submitted—on the 
whole 15 acre field. Hastoe halted the development, and removed the building contractor from the site. The 
parish council, the landowner and a local resident strongly objected to the application. 

The case was eventually considered in June 2010 and rejected. This result was good news, but much needed 
affordable homes had been delayed by 2½ years, cost Hastoe £85,000 and a considerable sum of public money 
and resource was wasted. 

4.2 The landowner perspective by Ed Buscall: Saham Toney, Norfolk.

I believe that affordable homes are vital in sustaining rural communities. As a result, when Hastoe, with the 
backing of the parish council, approached me about selling them some land, I agreed. Many people retiring from 
the south-east have moved to this area in Norfolk, raising prices beyond local people’s means and threatening 
the future of the school at Saham Toney. 

Unfortunately, this decision to help has resulted in me becoming involved in an extraordinary process that will 
last several years and cost me many thousands of pounds. What is so frustrating is I have detailed crop records 
for the past 20 years and an acknowledgement from those claiming the arable field as a village green that they 
never walk on it when it is in crop. On top of that, those making the claim have taken more than two years putting 
in their village green application, are funded by somebody whose main home is not in the village and have 
refused to reveal themselves to the rest of the village. However, it appears that the law is so badly drafted and 
open to so much interpretation, that the County Council admits it is extremely unlikely to throw out the claim 
until it has gone to Public Inquiry as they do not want to run the risk of having to pay for any legal challenge to 
their initial decision. As a result, this legislation means I will now be very reluctant to do any more affordable 
housing schemes in the future.

Annex 5 

Other cases provided to Hastoe

Housing Association Address Delay Estimated costs
Hastoe Marsh Gibbon 2.5 years £85,000

Eden Lark Lane 2 years £10,000

Arcadia Smart’s Green, South 
Gloucestershire

2 years £70,000

Orwell Flowton Road, Somersham 2 years £70,000+

Housing Plus Silverdene, Penkridge Over 2 years Unknown

Home Group Pontefract, Wakefield 2 years £10,000

Joseph Rowntree 
Housing Trust

Derwent Thorpe, York

Colne Heighbridge, Maldon Since June 11/ongoing £1.2 million

Impact Housing South Lakeland 3 years £17,500

First Wessex Gosport, Hampshire 2 years £5,000

Other body

Sainsbury Mildenhall 1 year £70,000+

North Norfolk District 
Council

Holt, North Norfolk 2 years £10,000

November 2012
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Memorandum submitted by Gerald Eve LLP (GIB 12)

CLAUSE 22—POSTPONEMENT OF THE 2015 NON-DOMESTIC RATING REVALUATION
1. summary

 — We disagree with the postponement of the 2015 rating revaluation. Cause 22 should be removed from 
the Bill.

 — The purpose of five-yearly revaluations is, in the Government’s own words, to “make sure each 
ratepayer pays their fair contribution and no more”.

 — Delaying the revaluation creates unfairness by requiring struggling businesses to pay excessive rates, 
effectively subsidising those that have fared relatively better.

 — Gerald Eve’s research into the likely impact of the 2015 revaluation differs from that revealed by the 
Government at Second Reading. We disagree that retail would have faced “big tax hikes” and question 
the accuracy of the claim that 800,000 businesses would have faced increases at the 2015 revaluation. 

2. IntroductIon

2.1 Gerald Eve LLP is a national firm of chartered surveyors and property consultants with a network of nine 
UK offices, providing a broad range of property consultancy and agency services to public and private sector 
organisations. The firm is widely regarded as a leading business rates advisory practice representing ratepayers 
occupying or owning in excess of 51,000 properties in England. The total Rateable Value of these properties 
is over £7 billion, representing 12.5% of the total Rating List for England. Our clients include 25 FTSE 100 
companies and our team of 70 rating surveyors provide advice covering all property sectors and geographic 
regions. In addition to representing clients occupying standard retail, warehouse, manufacturing and office 
buildings, our specialisms extend to educational properties, business centres, minerals, airports, supermarkets, 
licenced and leisure and the energy sector.

2.2 We have ranked in the Sunday Times 100 Best Companies to work for survey for six years running and 
we are number 51 in the 2012 survey.

3. clause 22—growth and Infrastructure bIll 
3.1 We fundamentally disagree with the Government’s intention to delay the planned 2015 rating revaluation 

for two years and believe that Clause 22 should be removed from the Growth and Infrastructure Bill.

3.2 Much of the criticism of the postponement expressed in the Adjournment Debate on 30 October and at 
Second Reading of the Bill, as well as in widespread press comment, has focussed on the lack of any impact 
assessment or other evidence of the likely effects of a revaluation in 2015 and the sectors and regions which might 
have benefited or lost from that revaluation. Whilst we agree that national taxation policy of such importance 
ought not to be imposed without consultation and a full impact assessment, our criticism of the measure relates 
more to the principles and the purpose for revaluations, rather than being dependent upon the identity of likely 
winners and losers. 

3.3 The purpose of rating revaluations is to achieve fairness of tax liabilities by ensuring rateable values 
are based upon up to date rental values and therefore to redistribute liability in line with relative movements 
in property values since the previous revaluation. As a consequence, revaluations do create winners and losers 
with those whose properties/locations/sectors have performed less well relatively since the previous revaluation 
benefitting from lower bills. Delaying the revaluation creates unfairness by requiring struggling businesses to 
subsidise those that have fared relatively better.

3.4 The Council Tax and Non-Domestic Rating (Demand Notices) (England) (Amendment) Regulations 
2012 require that rate demands issued to all 1.75 million ratepayers in the country include an explanatory note 
regarding the rating system. This includes the following statement:

“All rateable values are reassessed every five years at a general revaluation. The current rating 
list is based on the 2010 revaluation. Five-yearly revaluations make sure each ratepayer pays their 
fair contribution and no more, by ensuring that the share of the national rates bill paid by any one 
ratepayer reflects changes over time in the value of their property relative to others.”

3.5 This is a clear explanation provided by Government of the purpose for general revaluations and businesses 
are therefore entitled to rely upon an expectation of five-yearly revaluations to ensure they pay a fair contribution 
and no more. 

4. frequency of ratIng revaluatIons

4.1 Property taxes need to have regular and reasonably frequent revaluations to maintain fairness and 
acceptability—the five year gap has been accepted since 1990 and is generally viewed as the maximum 
appropriate period.

4.2 Business Rates Retention Scheme—Throughout the consultation surrounding the business rates retention 
scheme the Government has accepted that the five yearly revaluation cycle would be retained for the foreseeable 
future. The first reset was planned to coincide with the 2020 revaluation and the calculation of top ups and tariffs 
were to be recalibrated following the planned 2015 revaluation.
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4.3 The Lyons Review—The last major independent review of the local Government finance system was 
undertaken by Sir Michael Lyons who reported in March 2007. Many of his recommendations in the arena 
of business rates have been implemented, such as reducing the relief for empty properties and legislating for 
business rate supplements. 

4.4 Lyons addressed the revaluation system in the context of “options for future governments” and was 
supportive of revaluations occurring more frequently than five yearly.

4.5 He said:

“8.109 From a theoretical point of view, there is much to be said for increasing the frequency of 
revaluations. More frequent revaluation would mean each property paid a bill more related to its 
actual value (relative to other properties)—whereas in the present system property values can be 
almost seven years out of date (revaluations are implemented every five years, but published lists use 
assessments of rateable value from two years before the implementation date). This would make the 
tax more responsive to the actual state of the property market and could have economic advantages by 
reducing the burden of taxation on businesses in economic downturns. Since the changes in rateable 
value, and hence in tax bills, would vary less if updated each year, rather than every five years, it might 
also be possible to scale back or remove transitional relief, which would remove some complexity from 
the system.

8.110 Increasing the frequency of revaluations would have some drawbacks (including possible 
increases in administration costs). By updating values more frequently, it would remove some of the 
stability of the current system, which enables a business to calculate its likely rates bill for five years 
at a time. The impact of this would affect different sectors in different ways, and might be particularly 
challenging to sectors which are not valued using the normal rental value approach. In addition, 
though such a system would improve the link between business taxation and the state of the property 
market, this might make things harder for businesses during upturns if they had difficulty of rapidly 
adjusting the use of property as its price changed.

8.111 There are a variety of options for increasing the speed of revaluation. With the improvements in 
information technology now available it seems likely that annual revaluations would be possible in the 
not too distant future, though with some cost implications. Another option would be to adopt a system 
of rolling revaluation in which only a certain proportion of properties would actually be revalued each 
year, while the others were uprated using statistical analyses of property price changes.”

4.6 It is clear that the thrust of his recommendations was for more frequent revaluations—there is no suggestion 
that a longer revaluation period would ever be considered as an acceptable option. One comment in 8.109 is 
worth repeating as it is especially pertinent given the economic downturn that the country has experienced over 
recent years since the 2010 revaluation. Lyons identified that more frequent revaluations:

“would make the tax more responsive to the actual state of the property market and could have 
economic advantages by reducing the burden of taxation on businesses in economic downturns”.

4.7 It would therefore clearly be perverse to postpone the 2015 revaluation. Those businesses and locations 
which have fared less well relatively since the last revaluation are presently paying more than their fair share of 
the burden and the 2015 revaluation should therefore proceed to allow their rates bills to reduce.

5. Impact of the 2015 ratIng revaluatIon

5.1 Since the Government’s announcement of an intention to postpone the 2015 revaluation for two years, 
there has been much discussion as to the sectors and regions which would have benefited from a 2015 revaluation 
and those that may have faced increases. Whilst we believe that the revaluation needs to occur regardless of the 
identity of the winners and losers, we have undertaken research in order to assist our clients and the trade and 
industry organisations we assist on rating policy to identify the potential effects of a delay until 2017.

5.2 Our research suggests that at a revaluation in 2015 the total RV in England would have fallen by around 
10% reflecting movements in rental values since the April 2008 antecedent valuation date for the 2010 revaluation 
(and in costs for properties valued by reference to the contractors basis of valuation and trading performance for 
those properties valued having regards to receipts and expenditure). We had regard to our research department’s 
forecasts of likely future rental change until April 2013, the intended antecedent valuation date for the 2015 
revaluation.

5.3 Our estimate of a 10% fall in values compares with what has been disclosed as the Valuation Office 
Agency’s (VOA) estimate of a 13% reduction. We consider that our respective forecasts are broadly consistent 
and in line with a reasonable valuation tolerance, given the relatively high level at which it is possible to 
undertake such forecasts in the time available and having regard to the fact that we are still nearly 5 months prior 
to the April 2013 valuation date.

5.4 Our and the VOA’s research is helpful in assisting identification of the potential winners and losers from 
a revaluation in 2015. The winners would have been those whose rental values fell by more than 13% or 10% 
(on the VOA’s and Gerald Eve’s estimates respectively) between the 2008 and 2013 antecedent valuation dates. 
They would have benefited from lower rates bills following a 2015 revaluation. Conversely, losers are those 
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whose rental values increased, or decreased but by less than the all property aggregate (13%—VOA, 10%—
Gerald Eve).

5.5 The Government has claimed, based on extrapolation from the VOA’s estimates, that there would have 
been 800,000 losers from a 2015 revaluation and only 300,000 winners. We seriously question this claim, not 
because we have been able to undertake calculations that show otherwise, but simply because we do not consider 
that at the high level of the VOA’s estimates it will be possible to validate and justify such analysis. To do so 
would require huge numbers of individual property valuations to have been undertaken and there is no indication 
that this detailed exercise was carried out.

5.6 The Government’s other claim we question strongly is that “sectors facing big hikes would have included 
retail...” (Hansard 30 October 2012 : Column 18WH). Retail is a sector area which has been hit hard by the 
economic downturn and very many locations would have benefited from the 2015 revaluation as open market 
rents in many high streets are substantially lower than those prevailing in 2008. 

5.7 Our research has identified Canterbury, Plymouth and Derby amongst major cities whose rates bills would 
have dropped by at least 20%. Retailers would have benefitted from bills at least 10% lower in Bristol, Leeds, 
Nottingham, Sheffield, Blackpool, Swindon, Walsall and Wolverhampton.

5.8 Retailers and many other businesses are currently paying business rates based upon rental levels prevailing 
close to the peak of the market in 2007–08. There is no shortage of evidence of businesses whose rates bills 
now exceed the rental value of their properties. It is wholly inappropriate for these struggling businesses to 
be penalised by excessive rates for a further two years, in effect subsidising the relatively more prosperous 
businesses which should be paying a larger and fairer share of the national rates burden. 

5.9 On Second Reading, the Minister stated (5 November 2012 : Column 606):

“Without action, there will be massive volatility, which, in itself, could close down businesses and, at 
the very least, discourage business investment. This reform will provide certainty for business to plan 
and invest, supporting local economic growth.”

5.10 We note the Government’s concern that the 2015 revaluation could have caused volatility in rates bills. 
There can be no doubt that all revaluations cause a degree of volatility as their purpose is to cause rates bills 
to change in line with relative changes in property values. If the Government is especially concerned that a 
revaluation in 2015 would produce large swings in liability, as has been claimed, this can be cushioned by 
transitional relief as has been applied to rates bills following every quinquennial revaluation since 1990.

5.11 Regarding the claim that the postponement of the revaluation assists businesses by providing certainty, 
it seems to us that the principal certainty that this delay delivers is that of excessive business rate bills for 
struggling businesses who would have seen reduced rates bills in 2015. They are being penalised in order 
to subsidise the relatively more prosperous businesses, thus perpetuating an unfairness that revaluations are 
designed to eradicate.

6. conclusIon

6.1 The 2015 Revaluation should proceed as planned with future revaluations at intervals no less frequent 
than five yearly.

6.2 We would be pleased to assist the Committee by providing any further evidence that it would find helpful.

6.3 Since preparing this evidence we have had sight of the “VOA’s high level estimates of non-domestic 
rental and rating assessment movements for England” issued today. We have not had an opportunity to analyse 
this but our immediate comments are:

(a) The VOA is now agreeing with our analysis that with the exception of central London and the food 
sector, high street retail would have been beneficiaries from the 2015 revaluation through reduced 
rates bills.

(b) The only basis on which the VOA is able to claim that 800,000 businesses would have seen increased 
bills at the 2015 revaluation is to include in that number the 520,000 hereditaments which on its own 
admission it had no data readily available to analyse and therefore it had to make an unsubstantiated 
assumption that they would have faced increases in rates liability.
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Memorandum submitted by National Housing Federation (GIB 13)

1. The National Housing Federation is the voice of affordable housing in England. We believe that everyone 
should have the home they need at a price they can afford. That’s why we represent the work of housing 
associations and campaign for better housing. Our members provide two and a half million homes for more than 
five million people. Each year they invest in a diverse range of neighbourhood projects that help create strong, 
vibrant communities.
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summary—drIvIng growth through housIng

2. Housing drives growth with a speed and effectiveness few industries can match. It has a crucial role to play 
in the country’s economic recovery. The statistics speak for themselves. Every £1 spent on housing puts £3 into 
the wider economy. And because every new home built creates 1.5 jobs in construction and up to four times that 
number in the wider supply chain, it also gets people back into work.

3. The Federation therefore welcomed the Government’s housing stimulus package in September and its 
focus on driving growth through housing. A number of measures in the Growth and Infrastructure Bill will 
support that work by reducing the red-tape which can delay investment, regeneration and job creation. The 
Federation supports the ambition to place the current town and village green legislation inside the planning 
system and the Penfold Review reforms of non-planning consents.

4. However, further consideration needs to be given to the changes to Section 106 agreements to ensure that 
much needed affordable housing is not lost. Provisions in the Bill to allow affordable housing requirements to 
be reviewed where a development is alleged to be economically unviable should be expanded to:

 — Apply to all planning obligations, not just affordable housing.
 — Consider broader issues than just economic viability, including the development plan policies, such as 

the need for homes at a range of prices in local communities. 
5. It is worth noting that no evidence has been provided to suggest that Section 106 generally, and its affordable 

housing component specifically, are routinely stalling developments. 

sectIon 106 and affordable housIng 
6. Clause 5 of the Bill contains a new provision that allows affordable housing requirements to be reviewed 

where a development is alleged to be economically unviable. 

7. No evidence has been provided to suggest that Section 106 is routinely stalling development or that the 
affordable housing planning obligations alone are a particular concern. The Federation accepts the need to be 
able to review planning obligations in some instances but proposes two key changes to the draft clause:

 — The new provision applies only to modifying and relaxing affordable housing requirements. Other 
planning obligations will also have an effect on economic viability and there is no clear reason for 
limiting the examination to affordable housing. Clearly, changing affordable housing obligations 
will rarely have an effect on commercial or retail development. If the intention is to help unlock 
development then it should apply to all obligations and, indeed, to all development costs including the 
Community Infrastructure Levy; and

 — The new clause only considers issues of economic viability. That should not be the sole test. There 
needs to be some consideration of development plan policy such as the need for homes at a range of 
prices in local communities. Rural exception sites have been identified to do just that by bringing 
forward the delivery of affordable housing in often expensive rural areas. Would it be right if the 
affordable housing component of such sites were lost despite the clear need for affordable homes in 
these places?

8. Further detailed changes would also be needed to make sure that modifications to existing obligations are 
only made if they are necessary and that the development will be delivered. The justification for the change 
should be in the public domain and there must be protections to ensure that the revised obligation is not simply 
“banked” for better times.

background to changes to sectIon 106 agreements 
9. Section 106 agreements, sometimes known as “planning obligations” or “planning gain,” are agreements 

made between the developer and the Local Planning Authority (LPA). They are used to make sure that 
development impacts are mitigated for the local community, to ensure the quality of schemes and to secure 
affordable housing.

10. Critically, planning obligations also ensure that a supply of land is available for affordable housing. Even 
through the housing market downturn, when developers were delivering fewer schemes for sale, over 50% of 
affordable housing was delivered through these agreements.3

11. Planning obligations can be amended at any time if there is agreement between the developer and the 
local planning authority. The Department for Communities and Local Government (DCLG) have encouraged 
planning authorities to be sympathetic to requests for alterations where economic circumstances have changed. 
Evidence collected by the Local Government Association (LGA) shows that most planning authorities are 
responding favourably to suitable planning requests.4

12. There is also a formal procedure in Section 106A of the Town & Country Planning Act 1990 that allows 
developers to apply, once five years have passed, for the modification or discharge of planning obligations if the 

3 The Cambridge Centre for Housing and Planning Research’s analysis of HSSA statistics (http://data.gov.uk/dataset/england-hssa-housing-
strategy-statistical-appendix) for the National Housing Federation, 2012.

4 An analysis of unimplemented planning permissions for residential dwellings Glenigan for the LGA 2012.
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obligation no longer serves a useful purpose. The time period means that the provision is rarely used. DCLG 
are currently consulting on a change that will allow applications to modify all planning obligations made before 
April 2010.

13. In line with our views on the Bill, the Federation has supported this proposal, subject to planning 
obligations being proven to be genuinely the reason that development is not happening and the Local Planning 
Authority being satisfied the changes are acceptable. If obligations are reconsidered then the process should be 
open to public scrutiny, with safeguards for the public interest should the market improve. 

town and vIllage greens 
14. The Federation recognises the value of town and village greens to communities. They are an important 

and historic part of the fabric of our urban and rural environments. They offer breathing spaces and places for 
escape, for play and for recreation. 

15. We recognise that the quality of people’s homes are influenced by the spaces around them, and that green 
spaces are crucial to making neighbourhoods liveable and contribute to people’s quality of life. The Federation 
supports Neighbourhoods Green, a partnership initiative which highlights the importance of open space for 
residents of social housing and works with social landlords to raise the quality of their design, management and 
safe use. It is therefore important that the remaining genuine unregistered greens are identified and protected.

16. However, the existing town and village green legislation is poorly drafted and has too often been abused 
by people opposing developments. We therefore fully support the Bill’s ambition to place the current town and 
village green legislation inside the planning system. 

17. An increasing number of greens have been promoted that have no prospect of being registered. This 
has incurred unnecessary costs for housing associations and delayed many affordable housing projects—data 
submitted by housing associations on the impact and the extent of the delays can be seen at Annex 1. We 
believe that the introduction of the NPPF and its presumption in favour of sustainable development alongside an 
unreformed system could lead to an exponential rise in applications to frustrate development.
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Annex 1

TOWN AND VILLAGE GREEN APPLICATION DATA SUBMITTED TO DEFRA BY HOUSING 
ASSOCIATIONS DURING THE 2011 CONSULTATION 

Housing Association Site name Length of delay to project Estimated costs
Hastoe Housing Marsh Gibbon 2.5 years £85,000

Eden HA Lark Lane Dev 2 years £10,000

Arcadia Housing Smart’s Green, S Glos 2 years £70,000

Orwell Housing Flowton Road, Somersham 2 years £70,000+

Housing Plus Silverdene, Penkridge Over 2 years 

Home Group Pontefract, Wakefield 2 years £10,000

Joseph Rowntree Housing 
Trust

Derwent Thorpe, York

Colne Housing Heighbridge, Maldon Since June 2011/ongoing £1.2 million

Impact Housing South Lakeland 3 years £17,500

First Wessex Gosport 2 years £5,000

Memorandum submitted by Kate Southworth (GIB 14)
I am a parish council representative of Chalfont Common, Chalfont St Peter, Bucks SL9 0 HY.

summary

The character of this and so many other villages and towns is seriously threatened by the weakening of 
protection for our green spaces and village greens.

1. These green spaces are important to resident’s sense of well being, to the protection of the 
environment and to eco systems.

2. If not protected they will be snatched up by mobile companies regardless of any community 
opposition, and masts will be sited thereon.

1. It is well documented that the sight of green spaces, trees and vegetation has a very positive effect upon the 
health and wellbeing of populations. Indeed the government itself, through its support of tree planting recognises 
the importance of trees to our environment, for water absorption to avoid flooding, to improve air quality, 
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particularly adjacent to roads, and in the visual impact of greenery on the street scenes which serves to create a 
pleasanter environment for residents.

2. Such greens appear to be a magnet for the easy placing of mobile masts, and the rights of residents to object 
in their home area should be sacrosanct.

This is a matter of huge concern to residents, as has been witnessed over the last five years struggle in this 
village by residents to prevent the siting of a mobile mast right in the centre of a residential area on a green space. 
I have personally witnessed the extreme distress and anxiety that this has caused to people. I would further add 
that the opposition was of such a high order that it left all here staggering that the clearly expressed opposition 
here was over ruled on appeal. With even less protection, communities will be left disempowered and helpless 
in the face of large organisations.

The population of this country widely express the view that government no longer hears, no longer listens, and 
no longer considers the views of the people who placed them in government.

I appeal to your committee to protect those they stand up for... the communities of this country, and to 
strengthen, not weaken planning protection.
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Memorandum submitted by Pauline Bradley (GIB 15)

the growth and Infrastructure bIll concernIng vIllage greens

1. I believe the approach you seem to think will work in future to identify local village greens, by registering 
genuine village greens before proposals for development or other uses, has been tried under previous legislation 
and that local councils failed to act on behalf of the people they represent—as in the Pucklechurch case CR.167. 
This approach didn’t seem to work then! 

2. The Law seems to be swinging from one extreme to the other under different particular government—
as with many other issues that people care deeply about. Can’t the pledges of the locals council be upheld? 
ie to provide a certain amount of open space, of various categories, per person for recreation (as in South 
Gloucestershire Council’s own published blurb). If this could be achieved—if the councils were indeed properly 
accountable and made to carry out the written promises made in their own publications—it would obviate the 
need for this swinging legislation! 

3. The Commons Act 2006 provided for genuine village green applications to be scrutinised against specific 
criteria in order to ascertain their validity. This Bill seeks to take away that right from the local people and 
give all rights to our County Councils who are then able to sell this public right to open space, given by the 
Government on behalf of the people they represent for their health and well-being, as shown in the Pucklechurch 
case. 

4. Specifically in Pucklechurch the villagers I have spoken to were not aware of the intention of the local 
council to put forward planning proposals (again) on the land in question prior to the posting of notices on the 
lamp posts and through a few letterboxes.

5. In the case of the planning application in Pucklechurch, SGC were accepting a £123,000 pay off from the 
developer, for the lack of open space because they would be building on the only green space left in the village! 
Not one county councillor (from SGC, Bristol or BANES) or the Parish council (at that time) or my local MP 
would even bat an eyelid. Despite this lack of open space in the village, the number of local and environmental 
objections to the planning application and the size of the development, SGC didn’t even think it necessary to put 
this case before the relevant planning committee. The local people were not allowed to be heard before or after 
the planning proposals, all the objections made were not even properly taken into account.

6. Please do not support the legislation, as indicated above, until there are people in the right position within 
the local councils to uphold all the marvellous ideals actually written and published by our councils and under 
various Acts of Parliament, about the public need for open space, or is that all propaganda?—as the majority of 
us here feel we have found out—if so can you wonder that many people can see no reason to vote? 

7. The words and ideas upheld over many years regarding the need for those relatively small open spaces to 
be maintained for the health, well-being and peace of mind of the public are in danger of being wiped out under 
this Bill and without the seriousness even being recognised or properly publicised. We ought to be ashamed of 
ourselves, it is a very sad situation and one that leaves less faith in the power to have a small voice. 

November 2012
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Memorandum submitted by Local Government Association (LGA) (GIB 16)

about the local government assocIatIon

1. The Local Government Association (LGA) is the national voice of local government. We work with 
councils to support, promote and improve local government. We are a politically-led, cross party organisation 
which works on behalf of councils to ensure local government has a strong, credible voice with national 
Government. We aim to influence and set the political agenda on the issues that matter to councils so they 
are able to deliver local solutions to national problems. The LGA covers every part of England and Wales, 
supporting local government as the most efficient and accountable part of the public sector.

summary of evIdence

2. This Bill is an opportunity to empower local areas to drive economic growth. However as currently drafted 
the Bill will miss that opportunity. To deliver a real impact, the Bill should focus on initiatives that can tackle the 
actual barriers to growth, of which planning is not one. The LGA has a number of suggestions on more effective 
measures, which we strongly recommend parliament consider incorporating within the Bill.

3. The LGA welcomes some of the Bill’s measures, particularly around aligning the Town and Village Green 
legislation with the planning system. Similarly, recognition of the value of broadband to economic growth, and 
the move to offer businesses certainty by postponing the revaluation of business rates. However, as detailed in 
this paper, we have strong concerns on a number of the key provisions. 

4. The Bill’s focus on planning is misguided and will not tackle the real barriers to growth. This is backed by 
research which shows:

 — There is a building backlog of 400,000 new homes with planning permission, but yet to be built by 
developers;

 — Approval for residential/commercial applications are at a record ten year high—87% of applications 
were approved in 2011–12;

 — The construction industry agrees with councils that planning is not the problem. A joint LGA/British 
Property Federation report5 published last month recommends that Government “avoid uncertainty 
caused by further major reforms of the planning system”.

5. The Bill in its current form will undermine local democratic decision making and is at odds with the 
Government’s localism programme. It provides sweeping new powers for the Secretary of State to take away 
decision making from locally and democratically accountable councillors, and thus from their communities.

6. The Bill is centralising in nature. It proposes a massive shift of resources from councils to the Planning 
Inspectorate (PINs), an unelected quango, which is likely to result in delays to planning applications and removal 
of local accountability, as well as significant expansion in the scale and role of the Inspectorate. This is likely 
to result in a vicious circle as resources are diverted from improving local decision-making and channelled into 
second-guessing it from Bristol where the Inspectorate is based.

7. The measures to remove local choice and influence in favour of central decision making are likely to be 
counterproductive in terms of stimulating growth.

 — Removing local decision making over planning applications and renegotiation of developer 
contributions risks seriously denting trust at the local level meaning some communities may be 
increasingly reluctant to accept new development in their areas. 

 — Proposals to allow appeal mechanisms for section 106 obligations will also unnecessarily introduce 
delay and unnecessary bureaucracy into the process, contrary to the aims of the legislation.

8. The Bill includes redundant clauses that will have no impact on growth:

 — For example, the requirement for councils to only ask for information that is “reasonable” to support 
an application. This is legally redundant (given that public bodies that act unreasonably are at risk of 
judicial review), undermines the General Power of Competence and is unnecessary given the clear 
policy steer in the NPPF. It also rests on the wholly unevidenced assumption that councils ask for 
information without having a reason.

9. Further measures which the LGA would recommend the Committee adopt within the Growth and 
Infrastructure Bill can be found detailed in Annex A. Some of these measures would in our view have a more 
immediate and powerful effect in unlocking sustainable development through planning than the measures in the 
Bill; others look at wider barriers to growth, especially the financial context.

housIng and development fInance—tacklIng the real barrIer to growth

10. A large scale barrier to growth is access to housing finance, both to build and to buy. It is addressing this 
issue which the LGA recommends Parliament focus the provisions of the Growth and Infrastructure Bill.

5 http://www.local.gov.uk/web/guest/media-releases/-/journal_content/56/10171/3761848/NEWS-TEMPLATE
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11. In order for the housing and development market to recover two things need to happen:
(i) supply and demand need to balance out under the new market conditions at a new price level: 

compared to the peak of the market; and
(ii) investors such as banks, building societies, and property companies need to be able to act in the 

market again: that means they must rebuild their balance sheets so that their liabilities balance their 
assets.at the new level of house prices.

Until those two things have happened, a normal market in the assets cannot restart. In the UK, neither of those 
things has yet fully happened. On the contrary, the Governor of the Bank of England has said “I am not sure 
that advanced economies in general will find it easy to get out of their current predicament without creditors 
acknowledging further likely losses, a significant writing down of asset values and recapitalisation of their 
financial systems”6

Asset prices are still adjusting, and the pace and current direction of house price adjustment is unclear. 
Secondly, the balance sheets of financial institutions have not yet been repaired. Taken together with the 
continuing affordability barrier—average house prices are still more than four times earnings, which is high for a 
time of economic slowdown—this makes it extremely hard for would-be buyers, especially first-time buyers, to 
access the mortgage market. The average size of deposit has risen as a proportion of earnings from 37% to 79%.7

12. There are four features of the current situation that are stifling housing supply:
(i) the housing market is still far from stable and it is not yet unambiguously in the interest of firms with 

residential property on their balance sheets to increase the availability of cheap housing;
(ii) balance sheet and regulatory constraints on lenders mean that they are obliged to take a very 

restrictive approach to lending, which means that even with low interest rates stimulating demand 
for lending, that demand is not being met;

(iii) the absence of a significant house price adjustment so far, combined with the fragility of company 
balance sheets, means that there is still a lot of risk left in the system; and 

(iv) house builders cannot afford to sell houses cheap to get the market going. If they did, they would 
have to write down the book value of their unsold houses and unused plots. That could adversely 
affect their financing, their shareholders and lenders. 

13. There are three policy conclusions to draw from this:

(i) measures need to be taken to stimulate prudent and sustainable lending to housebuyers; 
(ii) measures need to be taken to stimulate housebuilding; and
(iii) when considering the barriers to development and growth, planning is not even part of the discussions. 

The financial facts are enough to demonstrate that the housing market is not going to be improved in 
the short term by planning policy. 

14. In light of these conclusions, the LGA is focussed on finding ways in which planning can be used as a 
positive tool to unlock development; and councils can step into the breach created by the inability of commercial 
lenders and developers to finance the housing market.

Designation of councils and determination of planning applications by the Secretary of State (Clause 1)
15. The LGA believes the measures to remove planning decisions from the local level are counterproductive 

and centralist. The proposals are at odds with the Coalition’s localism programme and we would strongly 
encourage the Committee to support amendments which would delete this Clause from the face of the Bill. This 
clause substantially expands the role of the Planning Inspectorate and will necessitate a significant injection of 
funding to the Inspectorate in order to ensure speedy decision making. It would be more logical to prioritise 
proper funding for swift decisions at the local level rather than to expand an unelected quango to run this process. 

16. The clause is unnecessary given that councils are overwhelmingly saying “yes” to development through 
the planning system:

 — Last year councils hit a 10 year high in the percentage of applications approved for all types of 
development (with 87% of applications receiving approval).8

 — In 2011–12 this equated to an estimated 2,536 residential schemes granted planning permission.9

 — In 2011–12 approvals for major office, general industry and retail distribution applications hit over 
90% and those for minor applications of the same nature were approved in 99% of cases.10

17. The Government proposes to give the Secretary of State a wide ranging power to remove planning 
decisions from councils, but provides no detail of the criteria used to do so. At a minimum, we would urge the 
Committee to secure firm details from Ministers as to what the criteria will include and which councils will be 
affected before discussing this clause.

6 Sir Mervyn King, Governor of the Bank of England, 24 October 2012.
7  From: http://www.cml.org.uk/cml/publications/newsandviews/104?complete=true
8  www.communities.gov.uk/planningandbuilding/planningbuilding/planningstatistics/livetables/livetabl Esondevelopmentcontrolst/ 
9  Taken from Glenigan research, commissioned by the LGA “An analysis of unimplemented planning permissions for residential dwellings”.
10  Of decisions made. DCLG Live Planning Application Statistics: http://www.communities.gov.uk/documents/statistics/xls/2191172.xls



Growth and Infrastructure Bill

Limiting the information that local planning authority can require to that which is “reasonable” (Clause 4)
18. It seems to us that asking Parliament to limit councils’ ability to request information unreasonably is 

redundant. It is a general principle of public law that public bodies may not act unreasonably and restating that 
lengthens the statute book to no purpose. In any case, the National Planning Policy Framework (NPPF) says 
that information required for planning applications be proportionate, relevant, necessary and material.11 This 
clause therefore represents a waste of parliamentary time. We would encourage the Committee to press for clear 
evidence as to why this measure is necessary. As it stands, the LGA will support amendments which seek to 
delete this clause from the Bill. 

Modification or discharge of affordable housing requirements secured through Section 106 agreements 
(Clause  5)

19. The LGA believes that this measure is unnecessary and would support its deletion from the Bill. The 
proposals could result in severe delays in getting development underway as developers wait for the new regime 
to be put in place, therefore delaying economic recovery. 

20. Housing developments are stalled now.12 The country cannot afford to wait for this Bill to receive Royal 
Assent, and the resulting appeals to take place. There is a need for councils and developers to work together 
on s 106 agreements now to unlock them. Councils have demonstrated a very high appetite for responding 
to changed economic circumstances, including renegotiating s 106 agreements voluntarily. For example, on 
average councils are willing to accept a level of affordable housing around a third lower13 and all but two% of 
councils feel they would be able to renegotiate s106 agreements14—the vast majority are proactively seeking 
opportunities to discuss and act on viability concerns with developers, often before agreeing s106 contributions 
(see annex C). 

21. The Government’s current approach risks putting too much power in an unelected quango. Viability is not 
a science and is dependent on many varied factors. The decisions about the viability of local sites are best made 
at the local level. We are concerned that Secretary of State guidance to PINs on viability of affordable housing 
within a Section 106 will take no account of judgements and assessments made on the viability of a site at the 
local level. 

22. There is a lack of understanding within the sector as to why this clause only addresses affordable housing. 
We would recommend the Committee seek clarity on why, of all the things s 106 might pay for, affordable 
housing has been identified as the most dispensable. 

23. Changes to s 106 will not address the wider market issues relating to demand and access to mortgage and 
development finance and will not therefore address the underlying barriers to increasing housing supply.

Amendments to the Communications Act (Clause 7)
24. The LGA supports the consideration of economic growth in respect to broadband roll-out. This will not 

however tackle the real barrier; that Government does not yet have EU state aid clearance to spend the £530m 
it wants to on broadband—securing this is an urgent priority. The Committee may wish to ask Ministers what 
action they are taking to secure clearance.

25. These proposals must be read alongside the Government announcement on 7 September 2012 which 
would extend permitted development rights to take the right away from people to have a say over the location of 
six-foot high junction boxes and overhead poles in the hearts of their communities. Decisions on where to place 
broadband infrastructure must consider the local environmental impact. The clause is linked to this proposal but 
goes far beyond it by potentially removing councils’ ability to set conditions on communications infrastructure 
which is not subject to planning permission, especially in conservation areas and ancient monuments. 

26. As currently drafted the clause relates to any telecoms infrastructure, not just broadband boxes (the LGA 
understands this is for reasons connected with EU law). We would encourage the Committee to seek a firm 
statement from the Government that it is not opening the door to uncontrolled building of mobile masts in beauty 
spots, historic locations, or next to schools, and an explanation of how that statement of intent will be given 
effect.

Registration of town and village greens (Clause 12–14)
27. The LGA welcomes the measures to align the town and village green regime with the planning system. 

This will ensure that discussions about the future of a site take place primarily and appropriately through the 
planning system. 

28. Town and village green legislation is too often used by opponents of particular schemes to block or stall 
development. Such a technique can delay a scheme for years and cost the council significant sums of money. 

11  NPPF, paragraph 193.
12  There is a building backlog of 400,000 new homes with planning permission.
13 Than set in their local plan http://www.local.gov.uk/web/guest/research-housing/-/journal_content/56/10171/3750535/ARTICLE-

TEMPLATE  
14 Than set in their local plan http://www.local.gov.uk/web/guest/research-housing/-/journal_content/56/10171/3750535/ARTICLE-

TEMPLATE  



Growth and Infrastructure Bill 

29. The current financial climate makes the resolution of this issue increasingly urgent. The administrative 
burden involved with processing applications is substantial whilst there is currently only a nominal cost to the 
applicant. A recent example from a county council cited costs of legal advice at £32,000 for one case alone. It is 
therefore helpful that the Bill will enable a fee to be charged locally. This should be levied at a rate that is still 
feasible for local groups—we suggest that this is best determined locally (see annex D).
Extending the Major Infrastructure Planning Regime to include commercial and business projects 
(Clause 12–14)

30. This clause could result in planning decisions of major local importance and interest to residents (for 
example on shopping centres and leisure complexes) being removed from local authority hands and placed with 
the unelected Planning Inspectorate. 

31. The LGA would encourage the Committee to press for further details of this measure (for example 
the definition of what constitute business and commercial development) so an informed debate can be held. 
Clarification will be necessary, for example, on mixed dwelling projects. Without such detail, it is not possible 
to properly comprehend the impact of this clause.

32. The Government press statement accompanying the Bill indicated that decisions on such large scale 
commercial projects will be fast tracked within 12 months. This would not represent a fast track scheme given 
that Councils are already determining and approving over 90% of major applications for major commercial and 
business applications15 within 52 weeks.16 

Annex A
LGA RECOMMENDATIONS ON PAPER ON NEW CLAUSES TO STIMULATE ECONOMIC GROWTH

This Bill is an opportunity to extend councils’ powers to promote economic growth. The LGA has numerous 
proposals which it is urging Parliamentarians to consider. These proposals would have a wide ranging positive 
impact on growth, and include:

A. Removal, or relaxation, of the housing borrowing cap: Local authorities have demonstrated their 
ability to borrow prudently and councils’ borrowing is not significantly increasing, unlike central 
Government’s. Continuing to impose a cap, specifically on housing borrowing, is unnecessary and 
anti localist (and is driven by a quirk of the UK’s public accounts which other governments do not 
apply). Relaxation of the limitations here would allow for some authorities to double or treble their 
development programmes providing both much needed affordable housing and a huge stimulus to 
the local construction industry (see Annex B). 

 How could this be delivered? Repeal s 171(b) of the Localism Act 201117

B. Devolve economic powers to drive local growth. The Localism Act included provision to allow for 
devolution of such powers, for example (skills and transport). This is being taken forward in some 
areas through City Deals; however devolution has been limited so far. Skills funding is an example 
of where more wholesale devolution could support local growth. Too often there is a mismatch of 
skills between local provision and local labour market demand. We need to find ways to make local 
skills providers more responsive to local employers’ needs now and in the future. Local partners 
should have more scope to adjust the financial incentives (currently under BIS and the Skills Funding 
Agency control) to make the system more locally responsive.

 How could this be delivered? By introducing a “right to challenge” for local authorities to allow 
councils to bid to take over functions and services delivered by Government departments, or by 
inserting a duty on the Secretary of State for Communities and Local Government to act on Clauses 
15 and 16 Localism Act 2011. 

C. Improve powers to bring properties back into use and to unblock stalled sites: The compulsory 
purchase scheme could be used to better effect to bring empty properties18 back into use and unlock 
stalled sites. We would like to discuss with Government how we can speed up the process and reduce 
liability for costs up front. 

 How could this be delivered? Amend s 17(4)19 of the Housing Act 1985 to insert a new clause 
directing councils to begin the CPO process at the same time as the planning consent process, 
coupled with appropriate indemnities against potential costs. 

D. Allowing councils to set their own permitted development framework: A national approach to 
permitted development and changes of use20 will inevitably lead to unintended consequences and 
adverse impacts in different localities. Encouraging investment of a particular type by relaxing 
permitted development rights or encouraging change of use may be right for one area and not for 
another. The current system allows central Government to set out permitted development rights 

15  office/research and development, general industry/storage/warehouse and retail distribution and servicing
16  http://www.communities.gov.uk/documents/statistics/xls/2191172.xls
17  http://www.legislation.gov.uk/ukpga/2011/20/section/171/enacted
18  There are 700,000 in England existing homes sitting underused with many in poor condition and empty for long extended periods of time.
19  http://www.legislation.gov.uk/ukpga/1985/68/section/17
20  This would allow local reforms to the use-class system which would aid local authorities in tackling the clustering of the same type 

of outlet (such as betting or fast food shops) where they are experiencing such issues, whilst promoting localities that are attractive to 
economic investment.
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and provides local authorities limited tools to amend this. However these tools are cumbersome 
and expensive and as a result are not well used. We propose that a local authority is provided with 
powers to set out permitted development rights locally—subject of course to consultation and a local 
impact assessment.

 How could this be delivered? Amend the Town and Country Planning Act to give councils powers to 
determine permitted development rights locally; or to make Local Development Orders and Article 
4 directions easier to use. 

E. Removal of the current power held by Highways Agency to give directions to restrict the granting of 
planning permission, by local planning authorities (if they impact upon the strategic network). For 
example, the Agency has blocked big planning applications, which might have increased demand on 
motorways. We acknowledge the legitimate role of the Agency to keep the strategic road network 
operating safely and effectively, however the veto is an unnecessary centralist control over the 
planning authority. The Highways Agency is already a statutory consultee on planning applications 
that may impact on the strategic road network, and a named partner under the duty to cooperate in 
the Localism Act. They should be required to negotiate appropriate transport solutions rather than 
being able to veto development unconditionally.

 How could this be delivered? Amend Article 24 and 26 and Schedule 5 of the Town and Country 
Planning (Development Management Procedure) (England) Order 2010.

F. Improvements to statutory consultee system.
(i) When consultees are late in offering their submission this can cause delays. Consultees could 

be forced to pay costs if they are late. The requirements to re-consult with statutory consultees 
in cases of minor amendments to permissions (via Section 73 notices) are disproportionate; and

(ii) Reform could be achieved through amendments to the application process, which would ensure 
consultation only with those, that are affected by the amendment. 

 How could this be delivered?
(i) Through the insertion of a new clause to the Bill which would make provision for secondary 

regulations, which allows local authority to impose a penalty on statutory consultees if they 
fail to provide specified information in the specified period. (ii) Revoke Section 2.(6)(2) of the 
Amended Town and Country Planning (General Development Procedure) Order 2009.

G. Require water companies (and other utilities subject to economic regulation) to have regard to 
future housing numbers in planning infrastructure.

 How could this be delivered? Amend Section 110 of the Localism Act 2011, to create a new duty on 
key utility companies and Ofwat to have regard in their investment plans to housing figures, which 
are agreed as part of an adopted Local Plan, which are relevant to their area(s).

H. Improvements to Empty Dwelling Management Orders (EDMOs), to make them a useful tool, 
quicker, and less bureaucratic. Currently local authorities have to apply to the Residential Property 
Tribunal to seek authorisation to make an interim EDMO. This is time consuming and bureaucratic. 
It would be helpful to allow local authorities to proceed with an Interim EDMO without reference to 
the Tribunal. 

Additionally, local authorities can only place a restriction to prevent sale of land in the land registry while 
the EDMO is in place. Consequently, if the local authority has an EDMO in place, but the owner fails to meet 
his mortgage commitments, the Bank can repossess and sell the property, having given the local authority only 
24 hours notice to comply with the restriction. If this happened the bank would secure their funds and the local 
authority would be highly unlikely to recover their costs. It would be helpful to allow local authorities to instead 
register a charge in the land registry. This charge would take priority over the bank, as it is created under the 
Housing Act 2004.

 How could this be delivered? Amend the Housing Act 2004 to:
 — allow local authorities to proceed with an Interim EDMO without reference to the Tribunal 

(s133(1)(b));[1] and
 — allow local authorities to register a charge in the District Land Registry as soon as works 

are completed. 
Annex B

RELAXING THE BORROWING CAP TO INCREASE LOCAL GROWTH

Stroud District Council has a stock of just over 5,200 properties. As part of the new HRA Self Financing 
regime the council borrowed £91.7 million and will now keep all future surpluses. Stroud has planned to invest 
over £23 million over the first five years in catch up repairs to obtain Decent Homes Standard. Over the same 
period SDC is looking at utilising the £10 million “Headroom” it has to build over 100 new council owned 
properties to extend and increase its Council House owned stock.

If rules for authorities were closer aligned to those for associations it would provide an environment in which 
authorities could adopt a more ambitious/aggressive approach to developing new homes to help stimulate the 
economy (both nationally and locally), assist those in most need and replace those homes purchased under the 
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Right To Buy programme. It would also encourage authorities to participate more actively in the new. RTB rules 
as they would not be financially disadvantaged by selling their existing stock. 

Stroud would like to retain all capital receipts under the right to buy scheme (to be utilised for new build) 
and also to be able to borrow through the HRA based on the future rental (50% Loan to Value). These changes 
would put authorities on a par with Associations and in Stroud’s example would enable it to build an extra 188 
properties making a total of 288 properties whilst at the same time giving a definite and positive stimulus to the 
local and national economy. 

Based on the above, on a national basis, this could lead to almost a trebling of the new build programmes and 
create a real stimulus and boost to the economy whilst being financially prudent and providing much needed 
social housing.

West Devon District Council has taken the opportunity to use the “borrowing headroom” provided by the new 
HRA funding arrangements from 1 April 2012 to support housing growth. The additional funds have enabled a 
number of initiatives including the exchange of contracts on stalled sites to produce new homes and refurbish 
long term empty properties. A net spend of approximately £4 million will generate an additional 83 homes for 
the community, without grant or subsidy from the HCA or other bodies.

One of the stalled sites had planning permission but the developer was unable to raise finance due to the 
changed economic circumstances. Additionally the lack of a financially sustainable development undermined 
the CPO for part of the land that was integral to the scheme. The council has divided the scheme up and taken 
direct ownership of 10 long term empty homes to allow those to be refurbished and added to the housing stock. 
The council also holds some revenue monies in the HRA totalling approximately £1.5 million that will be used 
to purchase properties from local builders and support the local construction industry.

The restriction on council borrowing under HRA is limiting the amount of housing growth they are able to 
deliver. If councils were provided with true local democratic freedom and the prudential borrowing code applied 
to the HRA, West Devon could develop 1,000 homes over the next 10 years. This would represent an increase 
of over 30% in retained stock from 3,100 to 4,100. 

Annex C

RENEGOTIATING SECTION 106 AGREEMENTS 

Ashford Council was approached by the developers of a key site which has permission for a development of 
1,100 dwellings. The original section 106 obligation stipulated that the development include a new junction to 
connect it to the southern orbital road prior to the occupation of 50 dwellings—in effect, at the start of building. 
However, the cost of the junction was £9 million and the developer couldn’t make the payment. Because the 
junction is a critical piece of infrastructure without which the development could not proceed, the council still 
required it. However, it agreed to an interim upgrade that would provide sufficient capacity for the first 500–700 
dwellings, at a much lower cost of £1.5 million for implementation, and supported a bid by the developer to the 
Get Britain Building fund to finance the full junction. In February the scheme was awarded pre-commissioned 
status.

Bristol City Council proactively seeks requests from developers to renegotiate Section 106 agreements 
on schemes that have become unviable since planning consent was granted. Requests are considered by the 
planning committee in a process that includes an open book appraisal of viability by the developer. Examples 
include Finzel’s Reach (a £200 million mixed-use development site in central Bristol), which is a high quality 
regeneration scheme on a strategically important site. Within this context, Bristol negotiated a revised Section 
106 package that met some, although not all, of the demands put forward by the developer. The revised position 
incentivised the developer to deliver the development to their timescale by reducing the Section 106 package by 
around a third (£4.5 million). 

Planners at Cheshire West and Chester are clear that the Winnington Urban Village proposal “ticks all the 
boxes” for what it wants to achieve in Northwich, where the proposal is located. It includes 1,200 new homes 
on a large brownfield site close to the centre of the town, which would contribute to meeting housing demand, 
help implement a policy to support retail-led regeneration of Northwich town centre, stimulate the wider local 
economy and promote sustainable locations in preference to edge-of-town greenfield sites. In January 2012 the 
council negotiated a revised section 106 package for the Winnington Urban Village. Although not yet finalised 
the outcome is likely to include a waiving of the affordable housing requirements, and education and some 
transport contributions. Even with these concessions the development has viability challenges, but the developer 
consortium has agreed to proceed. 

Exeter City Council has adopted a fair and flexible approach to their S 106 negotiations ensuring that the 
maximum amount of affordable homes are delivered in context to the constraints associated with each and 
every individual development. The Council has been pro-active in working closely with them to deliver as 
much affordable housing as possible without prejudicing the overall development viability. In the last 12 months 
the Council has varied S 106 terms to change the mix, tenure and number of affordable homes on two large 
developments to enable them to proceed to completion. In one instance it involved the transfer of 11 of the 
affordable homes direct to the Council for £1 each including fouor wheelchair homes. This was instead of the 
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house builder providing 26 affordable homes on site to be transferred to a Registered Provider which they could 
not economically afford to deliver.

The London Borough of Haringey accepted that with Hale Village, a large residential-led mixed-use 
redevelopment, a weakened housing market made it reasonable to rethink the mix of tenures on the site, and the 
S 106 obligations. Planning permission (with S 106) was granted in October 2007, just before the housing market 
stalled. The original obligation made provision for a range of contributions including £7.7 million towards 
local infrastructure. The Planning Committee approved a revised package that reflected the changed economic 
circumstances, while also allowing the council to capture contributions should the market circumstances 
change. Apart from an initial payment of £3.1 million, future payments are tied to the development achieving 
agreed sales values, once other debts are paid. Data to monitor performance is being certified by the Homes and 
Communities Agency. The officer report acknowledges that while the revised obligation could mean that the 
council potentially receives a total of £10.2 million in section 106 payments, it is “unlikely to receive this full 
sum… unless the private housing market picks up substantially”. 

Leeds City Council has been proactive in setting realistic amounts of affordable housing around the city, and 
has used its powers under s 106 to unlock many large sites. In February 2011 the Council’s Executive Board 
introduced an interim affordable housing policy to reflects the findings of an Economic Viability Assessment 
which provided an up to date assessment of what affordable housing could be delivered in the current market. 
This policy significantly reduced the amount of affordable housing required in the vast majority of the city, 
which rendered many s 106 renegotiations unnecessary, as the Council was already operating under market 
viable levels of affordable housing. 

South Queen Street Mill was originally granted planning permission in August 2007, but development stalled 
and the planning permission expired. The developers submitted a new request for planning permission in 2010. 
They paid for an independent viability assessment, as required by the Council, to show that it was not viable to 
provide affordable housing and a full green space contribution. 

The Council agreed to a new s 106 agreement, removing the affordable housing and reducing the green 
space element, in order that the development could progress. The new s 106 agreement provides for “recession 
proofing”, that is if the site is not substantially developed (50% of the flats substantially completed) within 
two years, a revised financial viability statement is to be resubmitted, and if the market has picked up, then 
some affordable housing (and even enhanced green space contribution) would be required. This has allowed for 
delivery of 42 flats and two houses.

Temple point was initially refused planning permission as the s 106 contribution did not meet the Council’s 
requirement. After the rejection the Council met with the applicant and site owners to discuss the position. As a 
result a substantially improved offer of 85% of the total was proposed. 

The areas identified as priority by Ward Members were the full 15% affordable housing, primary and 
secondary education contributions and the provision of a toucan crossing. The Council believed that the 
negotiated contribution reflected these priorities. This will bring forward 86 homes of family housing which can 
be delivered in the short term as the housebuilder wants to develop units on this site straight away. 

Wealden District Council has been working with developers for the past two and a half years to unblock stalled 
developments, by negotiating s 106 agreements on a viability basis. To do this, Wealden enables developers 
to pay for an independent viability assessment. This has been taken up by many developers and has allowed 
20+ small to large schemes progress. It also allowed developers to use a viability assessment during initial 
negotiations, with a view to preventing stalled developments. Any application to re-negotiate goes back to 
the planning committee. Wealden has also brought forward affordable housing by re-evaluating where houses 
are positioned within a site. For example, although as standard the affordable housing is scattered through a 
development, Wealden has sometimes relaxed this requirement in order for development to go ahead. 

Annex D

USE AND IMPACT OF THE EXISTING TOWN AND VILLAGE GREEN (TVG) REGISTRATION 
SYSTEM

1. North East English Unitary, Redcar & Cleveland Borough Council
 — A development in a North East English Unitary was blocked after being granted planning permission 

following an application to declare the land as a village green. 
 — The scheme would have delivered around 340 dwellings, as well as community facilities including a 

new leisure centre, medical centre, retail units, visitor centre and youth centre. 

2. Welsh Unitary, Pembrokeshire County Council
 — Since the implementation of Section 15, a Welsh Unitary council has received five applications to 

register land in its ownership as a common or town/village green, which relates to 2.478 ha. The 
Council has also lost 0.638 ha (with 1.84 ha pending decision) of land that had been purchased many 
years before to provide social/affordable housing, employment sites and other facilities required by the 
wider community. 
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 — For example, two recent applications relating to Council-owned land alone has meant the loss of 
capital receipts estimated to be in the order of £400,000. 

 — This Council is concerned by the way Section 15 of the Commons Registration Act 2006 has impacted 
on the Council’s ability to utilise land purchased with public money for public benefit, and particularly 
the way that the statutory provisions have been interpreted by the Courts (many judgments pre-dating 
the 2006 Act) and provide precedents for the operational consideration of the legislation. 

3. South East Shire District, Wycombe District Council

 — Slate Meadow—the Council own 2.7 ha of land that forms half of a “green buffer” between Woburn 
Green and Bourne End. The land was largely “scrub” and had long been held for potential additional 
housing. It had been identified in the Local Plan as Safeguarded Land for future development.

 — The Council did not adequately “police” the land (with fencing/signage) and turned down an offer 
from the Parish Council to lease it as playing fields. Subsequently, in 2004, local residents, some of 
whom presumably entered upon the land for dog walking, mounted a Village Green campaign and 
were successful, “freezing” it for all time.

4. South West English Unitary, Borough of Poole
 — The Borough of Poole has received two applications in the last year, one of which has been determined 

(the application was unsuccessful), and the other for which is awaiting determination. The one that was 
determined cost the Council circa £70,000, including staff costs and legal bills, and a further £5,000 
defending the threat of judicial review—should a judicial review be allowed, there could be a further 
cost of circa £30,000. 

 — The applications related to land already designated for park or recreation purposes. One was prompted 
following an application for development on a recreation ground, which was subsequently refused at 
the planning stage. 

November 2012

Memorandum submitted by Deloitte on behalf of the BST Group (GIB 17)

clause 21: brIngIng busIness and commercIal projects wIthIn the plannIng act 2008
1. This evidence is submitted by Deloitte on behalf of the BST Group who is a major landowner and investor 

responsible for delivering a substantial part of a new community in Hampshire which will provide in the order of 
6,000 homes, employment floor space to support 4,000 jobs, primary and secondary education and community 
facilities. All of which will be served by a bus rapid transit system.

2. This project is typical of the large scale sustainable developments that are envisaged by the National 
Planning Policy Framework (NPPF), and have a key role to play in creating growth in the economy, and meeting 
the acute need for private and affordable housing.

3. The NPPF published in March this year, reinforced by the statements on housing and growth made by 
the Prime Minister and the Secretary of State for the Department of Communities and Local Government on 
the 6 September underlined the vital importance of accelerating the delivery of new housing and employment 
developments. This is a key plank of the Government’s economic and planning policy.

4. These developments should be planned following the principles of garden cities and should have locally 
based support.

5. The proposed new community to the north of Fareham is a high priority of the PUSH local authorities, and 
is being led by Fareham Borough Council. It is in the adopted Fareham Core Strategy and the PUSH Strategy 
for South Hampshire. It therefore falls into the category of a major growth project which is supported locally.

6. Projects such as this will often require improvements to the strategic highway network and other 
infrastructure which is likely to require Development Consent Orders under the Planning Act (2008).

7. Clause 21 of the Growth and Infrastructure Bill enables the Secretary of State to direct that business and 
commercial projects of national significance can be considered under the nationally significant infrastructure 
regime contained in the Planning Act 2008. However, dwellings are excluded.

8. The inclusion of business and commercial projects within the Development Consent Order is welcome. It 
enables the benefits of a single consent regime working to a rigorous timetable to be extended to the business 
element of major projects requiring infrastructure improvements.

9. However, the exclusion of dwellings is a serious missed opportunity, and flaw in the proposal.

10. It is well accepted that sustainable development of large scale projects will usually require a mixed 
use approach, where new employment generating development is located alongside new housing. This is a 
fundamental principle of sustainable development and garden cities, and usually very important to the viability 
and funding of these projects.
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11. Moreover, the Government’s Housing Strategy, NPPF and Statements on the 6 September this year all 
recognise the fundamental importance to the growth of the economy of a strong housing sector, and the role of 
house building in creating economic growth.

12. Excluding dwellings from Clause 21 will therefore be contrary to the principle of sustainable development, 
and for large scale mixed use projects requiring Development Consent Orders will impose the need for separate 
applications for planning permission for the housing elements of major schemes to be run in parallel with the 
development consent order process.

13. This will create huge additional costs for developers and local authorities, substantially increase the 
complexity and risk profile of delivering new garden cities or sustainable communities because two separate 
processes will have to be run in parallel or even worse in sequence. This will further delay the delivery of much 
needed new homes.

14. We request that the committee recommends to government that dwellings should be incorporated into the 
definition of Clause 21.

15. We would be happy to provide further information or to answer further questions that the committee may 
have.

November 2012

Memorandum submitted by Woodland Trust (GIB 18)

The Woodland Trust welcomes the opportunity to submit evidence to this Committee. The Trust is the UK’s 
leading woodland conservation charity. We have three aims: to enable the creation of more native woods and 
places rich in trees; to protect native woods, trees and their wildlife for the future; to inspire everyone to enjoy 
and value woods and trees. We manage over 1,000 sites and have over 500,000 members and supporters.

1. summary

1.1 Whilst we recognise the need to achieve growth, we are concerned by the speed at which this Bill has 
been assembled and is now being taken through Parliament. This has reduced the ability of interest groups to 
fully engage with the democratic process and will ultimately negatively impact on the practicability of the Bill.

1.2 Whilst we are fully supportive of the Government’s overall goal of securing higher levels of economic 
growth, this cannot be at the expense of our natural environment. We have a general concern, supported by a 
range of interest groups, that taken together, the schedules of the Growth and Infrastructure Bill represent a 
retrograde step towards pursuing an unwelcome growth at any cost agenda that flies in the face of the excellent 
progress Government has made towards securing sustainable growth, as articulated, for example, through 
development of the Natural Environment White Paper and National Planning Policy Framework.

1.3 We share the concerns articulated by a number of interest groups, such as the LGA and CLA, that by 
diverting decisions to the Secretary of State, the Bill is inconsistent with the broad aims and spirit of the Localism 
Act and Coalition Agreement. It may also create an unintended consequence of local people feeling further 
alienated from the planning process and lead to them disengaging with the planning system. This presents a 
particular challenge in terms of delivering Neighbourhood Planning, an important cornerstone of the NPPF. 

1.4 The 2008 Planning Act brought in the major infrastructure regime whereby major projects deemed to be 
of national significance are examined by the Planning Inspectorate and determined by the Secretary of State 
within one year. Currently, this approach only covers nationally important infrastructure projects, such as 
airports and very large energy and waste developments. The Bill’s proposal to extend the remit of this process, 
to “economically essential development” will take power away from local people who want to protect their local 
environment, and is again inconsistent with the spirit of the Localism Act 2011 and the NPPF’s “Presumption 
in Favour of Sustainable Development”. This is particularly significant for securing and protecting our key 
environmental assets, such as ancient woodland, where, local knowledge is vital in truly understanding the value 
of these irreplaceable habitats. 

COMMENTS ON INDIVIDUAL CLAUSES WITHIN THE GROWTH & INFRASTRUCTURE BILL

1. Clause 1: Making Planning Applications Directly to the Secretary of State 
1.1 This clause of the Bill is very open ended. It is impossible to comment fully on the potential implications 

of “designating” local authorities without an awareness of the criteria against which they are to be judged. 
Recent events and accusations have shown that this is very much open to interpretation, and a clear set of criteria 
should be embedded within the Bill if this approach is to be taken forward. Without this clarity the proposals will 
lead to an environment of confusion within LPAs.

1.2 In addition to the details of the proposed designation being incomplete, we feel that this proposal is entirely 
contradictory to the principles of localism, and at odds with the Localism Act 2011. Removing decision making 
power away from locally elected councillors would seriously undermine local democracy and put the need for 
economic growth above local social and environmental concerns. There is also the risk that by making decisions 
at nation level local issues may not be fully considered. This is particularly significant for environmental issues 



Growth and Infrastructure Bill 

such as the protection of ancient woodland. With no statutory protection and the provisional status of the ancient 
woodland inventory, local knowledge is vital in truly understanding the value of this irreplaceable habitat.

1.3 There is also the risk that local people may feel further alienated from the planning process and disengage 
with the planning system. This would undermine the value of the tools such as neighbourhood planning which 
the Localism Act introduced. 

2. Clause 4: Limits on power to require information with planning applications
2.1 The Woodland Trust supports, in principle, efforts to reduce the bureaucratic burden on both LPAs and 

developers. However we are concerned that this move may lead to a reduction in the information required to 
fully assess a development’s impact upon the natural environment. 

2.2 Whilst for designated sites this risk may only be minimal, we are concerned about the potential on 
undesignated, yet irreplaceable habitats such as ancient woodland. 85% of all ancient woodland remains 
undesignated. This is particularly relevant as ancient woodland is still facing considerable threats—research 
from the Woodland Trust shows that in the last decade 100 square miles (26,000 hectares or 5% of the total 
amount) of ancient woodland in the UK has come under threat from destruction or degradation. With no statutory 
designation we are concerned that the consideration of ancient woodland may be downgraded in the effort to 
reduce time and costs. 

2.3 These concerns are also underlined by findings of the URS report,21 which estimates that an average of 
1,500ha of woodland (an area more than twice the size of Heathrow airport) has been lost each year for the last 
10 years. 

3. Clause 7: Electronic communications code: the need to promote growth
3.1 National Parks and Areas of Outstanding Natural Beauty are key environmental assets of national 

importance as well as important natural habitats for trees, plants and wildlife. The Woodland Trust shares concerns 
articulated by RSPB and CPRE, that this clause will remove important restrictions on electronic communications 
infrastructure providers that could cause serious damage to these important designated landscapes. This policy is 
also contrary to the Government’s own assurances that it would not relax protections for designated landscapes, 
made in their November 2011 response to the consultation on overhead telecommunications deployment. The Bill 
itself provides scant detail on the types of activity that would be permitted and we would welcome clarification 
from the Government on this and more detail on the measures that must be put in place by developers to ensure 
no damage is caused to designated landscapes.

4. Clause 8. Periodic review of mineral planning permissions
4.1 We are concerned that the proposed change will lead to stagnation in environmental standards when it 

comes to minerals operations and the restoration of minerals workings. The current practice of reviewing all 
conditions every 15 years, ensures that operators are always working to evolving standards. Although it could 
certainly be argued that 15 years is a long time, as it stands the review process allows new technologies and 
understanding to really improve minerals operations. 

4.2 The Woodland Trust is clearly most concerned about how the impact of minerals working on existing 
woodland can be limited as well as in ensuring the best possible restoration schemes. Within forestry alone, 
research and thinking is always moving on. For example restoration planting schemes should always reflect the 
latest guidance on tree diseases and reflect the present local environment rather than a landscape that may have 
changed entirely since the permission was last reviewed. 

5. Clause 12 and 13. Town and Village green applications
5.1 The Woodland Trust has grave concerns about the viability of this measure and feel that it will undermine 

the ability of local communities to protect their green spaces from unwanted developments, including, from our 
experience valuable ancient woods and important natural habitats. 

5.2 Furthermore, we feel that the Government’s core justification for these measures, ie to stop “misuse of 
town and village green applications to undermine planned development” is not borne out by evidence. The Open 
Space Society have demonstrated that “Tens of thousands of planning applications for housing development are 
granted each year, but in 2009 there were only 185 village green applications”. Whilst there may be legitimate 
concerns about a small number of these applications, we do not think that designation of town and village greens 
represents a significant barrier to economic growth and are surprised by the emphasis placed on this within the 
Bill. 

5.3 Aligned to this issue, we are yet to see any further detail from Government on the “designated green 
space” policy, promised by that the National Planning Policy Framework (NPPF). This proposes to allow Local 

21 The full URS report can be viewed at: http://www.defra.gov.uk/forestrypanel/files/IPF_Woodland_Economy_Creation_Management.pdf 
- Quote from page 87: 
“The Forestry Commission has indicated that approximately 1,500 ha of deforestation has occurred annually over the past decade, some 
of which has been for open habitat restoration. Losses of woodland to development have been approximately 275 ha over the past decade 
(for woods greater than 5 ha), but may be 3,000 ha for all woodlands.”
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communities, through local and neighbourhood plans, to “identify green areas of particular importance to 
them for special protection”. Bringing this forward would surely prevent any misuse of town and village green 
applications. 

6. Schedule 21. Bringing business and commercial projects within Planning Act 2008 regime 
6.1 We are pleased that Government have moved away from their initial proposals to place large housing 

schemes as within the scope of the 2008 Planning Act, however, we remain concerned at the inclusion of major 
business or commercial projects (for example large office, warehousing and retail schemes) as “nationally 
significant infrastructure” and feel this is a further example of where the Bill reduces local decision-making and 
local scrutiny. This is particularly significant for enabling communities to secure and protect their environmental 
assets, such as ancient woodland, where, local knowledge is vital in truly understanding the value of these 
irreplaceable habitats. 

November 2012

Memorandum submitted by The Federation of Bath Residents’ Associations (GIB 19)

1. IntroductIon

The Federation of Bath Residents’ Associations (FoBRA) is the main representative voice for residents in 
Bath. It has 26 member associations representing about 5000 residents across the city, and four affiliates, such as 
the two student unions. It meets in committee about eight times a year and conducts residents’ business through 
its democratically elected Executive at all other times, liaising with the local authority (Bath and North East 
Somerset) leaders, elected members, officers, the Police and other sectors of the community. The whole city of 
Bath is a World Heritage Site.

2. summary

There is plenty to worry any reader of this Bill, but three clauses are of particular concern to Bath residents: 
those on (a) the authority and performance of Local Planning Authorities, where it is proposed to bypass those 
which are deemed to be performing “poorly”, (b) installation of cabinets for superfast broadband by Permitted 
Development, and (c) greater powers for developers over Common Land.

3. observatIons

3.1 Clause 1—Authority and Performance of Local Planning Authorities
The removal of powers from “poorly performing” Local Planning Authorities (LPA) by the Secretary of 

State appears arbitrary and counter to the Localism agenda, withdrawing, as it will, one layer of appeal at the 
same time. Surely some more logical method can be found, which still retains the tier of appeal to the Planning 
Inspectorate, such as (a) depending on the democratic process to oust inadequate Councillors in power, (b) 
depending on the disciplining of the Chief Executive in the normal way, if he or she could be shown not to 
have met targets, or (c) offering guidance and direction instead of taking away the LPA’s powers? Moreover, 
no definition or measurement of “poor performance” is offered. Is this not dictatorial and the very opposite of 
Localism?

3.2 Clause 7—Electronic Communications Installations
This clause would make the installation of cabins and cabinets for the spread of superfast broadband Permitted 

Development everywhere except in SSSIs. This a particular worry for Bath as a World Heritage city. How should 
the needs of the communications industry and the continuing unaltered existence of a World Heritage Site be 
reconciled except through the planning process? How else would the installation of a cabin or cabinet in (say) 
the middle of Royal Crescent be prevented or controlled (however important this industry might be)?

3.3 Clauses 11–13—Common Land
These clauses appear to grant authority to landowners designed to reduce the ability of the community to protect 

its rights over common land. Current legislation permits open argument over the rights to use common land, and 
we fear that these clauses will hazard the use by the community of green open space in their environment. We 
hope that some of the provisions of the National Planning Policy Framework may ameliorate these concerns but, 
if so, this needs to be made clear.

November 2012

Memorandum submitted by Mrs Linda Tayler (GIB 21)

I am writing my concerns regarding the Village Green in Pucklechurch Bristol. It’s such a wonderful place for 
children to play on and in the diamond Jubilee year we had lots of activities for the celebrations. Also for dog 
walking and horse riding, making new friends.

We have activities all year round from Easter egg hunts, scarecrow findings, lots of summer fun and winter fun 
if it snows. It’s also a lovely area to live in quiet and lots of fun for families living here or just visiting.
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We need to keep this village green not for now but for future generations of children and families.

November 2012

Memorandum submitted by Keith Dowson (GIB 22)

summary

The G&I Bill proposes the use of “Trigger Points” to determine “vexatious applications” for Town and Village 
Green status. Use of such “trigger points” in isolation is badly flawed and makes the Bill inequitable and very 
unbalanced.

The DEFRA report Town and Village Green consultation—Summary of responses which was published 
in November 2012 plus the Open Spaces Society proposals (2.3 detailed below) would sensibly redress this 
inbalance.

1. I have read with much interest the ongoing discussions associated with the above Bill currently making its 
way through the Parliamentary process. In overall terms I am very much a supporter of this Bill and appreciate 
many of the areas that government are seeking to improve and simplify.

1.1 However, there is one area where I consider the balance of the Bill is not equitable and that is within 
Clauses 12 and 13. The Government’s intentions to stop vexatious applications for Village Green status are 
understandable and laudable where such applications are solely made to stop or at least disrupt building and 
development taking place. Similarly, the use of “trigger points” make a great deal of sense and brings clarity and 
focus to what can be a confusing situation.

My concerns are that the “trigger points” themselves are being used in isolation and in most cases will only 
serve to deny local inhabitants from “protecting their rights” as defined by the Commons Act 2006.

1.2 Having researched the very few “New Village Green” applications that have made it through the existing 
rigorous review process and been approved in the North East of England, it is clear to me that it is likely none 
of these would have succeeded in the proposed new Bill. Hence my belief that Clauses 12 and 13 as currently 
worded do make this Bill unbalanced.

1.3 At a personal level, I purchased my house in May 1983 from a developer. The house is on the edge of a 
housing estate and the adjoining land between my estate and the next estate was and is open land which has been 
left untended for more than 30 years. Clearly before buying I had the land area checked out and was advised by 
the developer that the land was unstable due to old mine workings and was totally unsuitable for further housing 
development.

1.4 For well over 30 years local inhabitants have used this land for lawful recreational purposes. On the basis 
that no development of the land could be made it was always assumed there was no need to formalise the rights 
that local inhabitants had accrued.

The developer is now working towards a planning application that will be submitted in 2013.

1.5 My understanding of Clauses 12 and 13 would be to totally block any application for a Village Green for 
that area of land, thus denying the local inhabitants their rights to apply for TVG status.

1.6 Surely in such process there needs to be an equitable balance where rights accrued to inhabitants are not 
just wiped out and lost but can also be fairly considered along with any proposed development activities. 

1.7 The DEFRA report Town and Village Green consultation—Summary of responses—November 2012 
clearly shows that by far the majority of respondees considered that it was far better for any Landowner 
Statements to be published and a period provided for local inhabitant review and response.

1.8 The Open Spaces Society who have advised on Commons Act legislation since 1868 (includes County 
Councils as well as individuals) have also been clear on their views that changes need to be made to Clauses 12 
and 13. Their recommendations are:

(a) Clause 12 enables a landowner to deposit a statement bringing to an end lawful sports and pastimes 
within two years. 

 However, there is no requirement for the landowner to publicise that this statement has been 
deposited. Thus there is no trigger for local people to act to protect those rights that have built up 
over twenty years or more.

 The deposition of this statement must be publicised.
(b) Clause 13 and Schedule 4 should be removed or at the very least amended—this prevents an 

application for village green status being made once it has been earmarked for development. 
 At the very least local people should be given time to assess the potential of village green status and 

submit an application.
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1.9 Currently, my neighbours and I have already submitted an Application for Town and Village Green status. 
This is supported by evidence from approximately 600 local inhabitants, 60% of whom have each used the land 
adjoining our estates for in excess of 20 years for lawful purposes.

1.10 The Growth and Infrastructure Bill in its current form would deem the application we have made as 
vexatious—this really is a nonsense bearing in mind the details I have already outlined regarding the land area.

I do trust that you will also come to recognise that there is a real need for some adjustments to the proposed 
wording of the Bill with regard to “Trigger Points”, which will not make the TVG process any easier but would 
bring the right and necessary balance to this government proposal.

November 2012

Memorandum submitted by Colliers International (GIB 23)

clause 22—postponement of compIlatIon of ratIng lIsts to 2017

Please find set out below the representations of Colliers International in relation to the above bill. Colliers 
International is a leader in global real estate services. We employ over 700 professionals in the UK and are 
leaders in the area of retail advisory services. We also act for a range of clients in relation to business rates. We 
act for a number of retailers on rating matters who occupy the High Street including Poundland, Wilkinsons, The 
Co-operative Group, Signet, Holland & Barrett, Aldi, Nationwide Building Society, West Bromwich Building 
Society, TUI T/A Thomson and First Choice, Sally Salons, Vodafone, Thorntons, A F Blakemore T/A Spar, 
Coventry Building Society and Connells as well as a number of landlords with High Street property and a 
number of independent retailers. These are our observations:

Working of the Market
On a daily basis we are asked by clients, particularly retailers, to supply estimates of business rates liability 

for new stores or for the relocation of stores. Our estimates are given over a five year period in many cases and 
those figures are then put into financial models along with other costs to those businesses in order to make an 
educated and sound business decision as to whether to proceed with the opening of a particular property or not. 

As we know, many retail centres have seen significant falls in rental value since 2008 (I will give more details 
below) and as a result the business rates liability as a proportion of the overall outgoings has increased and would 
be expected to stay at that level up to 2015. 

Many retailers and other businesses however have been working on the assumption that from 2015 following 
a revaluation with levels of value at 2013 (1 April 2013—Antecedent Valuation Date for the 2015 Rating List) 
that the rates liability and the proportion of outgoing will fall to a more realistic level. 

The postponement of the revaluation until 2017 will mean in these situations the following:

(i) Businesses will have to renegotiate rent in a downward direction as a result of the increased 
outgoings.

(ii) The rental values of the “losing” retail locations will reduce and therefore the capital value will 
potentially fall and assets held in these locations could fall below levels resulting in defaults on loans 
and repossession/administration etc.

(iii) The retailers will no longer take the units and empty units on the high street will remain empty for 
the next four years until a “proper revaluation” is undertaken.

(iv) In locations where a delay in the revaluation will be welcome in the short term (predominantly 
Central London) there will be an upward pressure on rental values. This will however come to a 
shuddering halt in 2017 when the Valuation Office Agency eventually undertake a revaluation and 
businesses find out that the artificial upwards pressure on rental values over the preceding years has 
resulted in a disproportionate level of rates liability. This will then mean a correction in the market 
which will again result in a rent reduction even in these areas.

In essence the Government are “throwing a spanner” in the workings of the market creating artificial pressure 
on rents in the best areas and an artificial negative effect in the poorer areas predominantly outside of Central 
London. By “kicking the can” of the revaluation further down the road, all they are doing is storing up further 
problems meaning future Governments will look to reasons why revaluations cannot take place (there will 
always be one) and we could be left with a situation that instead of a two year postponement we could end up 
with a situation as we did from 1973 until 1990 of a 17 year gap. 

Colliers International Retail Research
At Colliers International we have the benefit of the annual Midsummer Retail Report which documents the 

changes in retail. Rent maps showing the prime Zone A for a retail centre in the country is shown, which allows 
us to document the changes over the last 20 years. By using the data from 2008 (the Antecedent Valuation Date 
for the 2010 rating list) and the 2012 data we can see a picture of how rental values over that four year period 
have changed. 
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It could be argued that the trends over that four year period would continue over five years but using the data 
that we have to hand it illustrates the point quite clearly that with the exception of Central London, the rest of the 
country would benefit from a rating revaluation in 2015. This is a summary of the research:

Region Percentage Change
East Midlands –20%
Eastern –20%
Merseyside –21%
North East –26%
North West –21%
Scotland –23%
South East –19%
South West –19%
Wales –27%
West Midlands –23%
Yorkshire & Humberside –23%

Enclosed is a breakdown of the full list (not printed), which shows, out of 415 centres, 344 have shown falls 
in value, with 126 showing falls of 25% and more.

This compares to the West End showing an increase of 26% over that same period.

It should be noted that these are changes in the prime areas of these towns, the secondary areas are likely to 
show even greater reductions.

Portas Review
The Government claims be helping the High Street and the Mary Portas Review was designed to show the 

Government listening and helping town centres. Of the 12 centres in the original round of towns designed to 
be helped with money from the Portas Review, only six of those centres are covered by the research of Colliers 
International, these being Croydon, Bedford, Dartford, Stockport, Stockton on Tees and Wolverhampton. The 
average reduction in rental values between 2008–12 for those towns is 28.3%.

Any benefits of the Portas Report and any limited amount of Government money sprinkled on the centre will 
be wiped away by the additional rates paid in these towns over the period from 2015 to 2017 as a result of the 
Government announcements.

Winners and Losers
By its very nature, business can often look at things in a very short term way particularly companies that 

have to report quarterly, half yearly, or even those reporting on a yearly basis. However even though businesses 
potentially appear to be winners in the short term they will in our opinion ultimately lose out from 2017 onwards 
because of overinflated rents and a distorted market. It is in no-one’s interests to see town centres up and down 
the country close their doors. In our Midsummer Report in 2012, we warned of shopping centres being in 
terminal decline, if this proposal goes ahead, this will just accelerate that terminal decline and potentially put the 
final “nail in the coffin” of many town centres throughout the country. This is not in the interests of any business 
wherever it operates for this to happen.

conclusIon

In the announcement made by Brandon Lewis, the Parliamentary Under Secretary of State for Communities 
and Local Government, there is nothing that refers to consultation or anything to suggest that a considered view 
has been given to the implications of this announcement. 

In the penultimate paragraph, they mentioned that once “the economy has recovered fully from the financial 
and political crisis this Government inherited from the last administration”, then a revaluation will resume in 
2017. The very fact that a revaluation is not happening in 2015 is reason enough that the financial turmoil will 
continue in retail centres up and down the country. 

In the announcement the comment was made that the decision will “avoid local firms and local shops facing 
unexpected hikes in their rates bills” and giving them “tax stability” to help them grow. It is quite clear from the 
figures set out above that any local business would be expecting the 2015 revaluation to result in a reduction in 
real terms in their rates liability. Nobody wants certainty of a tax bill they know is artificially high. 

Even in Central London, this announcement is not good news, this is like the Government announcing a stamp 
duty holiday during a housing boom. This will unfortunately end in tears further down the road.

What is more worrying is that the Government are completely out of touch with what is going on around the 
country. Colliers International are working closely with the Local Data Company to highlight towns where the 
level of void retail units is increasing in order to put pressure on the Valuation Office Agency to reduce rating 
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assessment. It may be difficult to find space on the pavement in New Bond Street, but there is plenty of room in 
the shopping areas of Wolverhampton, Rotherham, Stockton on Tees and the like.

Although the focus of this letter centres on retail the issues apply to both the office and industrial/warehouse 
sectors throughout the country.

We would urge the committee to take out Clause 22 of this Bill and proceed with the revaluation in 2015 as 
originally intended. 

November 2012

Memorandum submitted by Tom Emlyn Jones (GIB 24)

delayIng the 2015 ratIng revaluatIon

Summary
There are three main problems with the proposed delay of the 2015 Revaluation. The perceived threats of 

dramatic change and higher UBR are overstated and capable of being dealt with by Transitional Arrangements. 
The Valuation Office Evidence has two crucial flaws that undermine its conclusions. The risks and problems of 
delay have not been considered. I discuss the detail of these points under the following headings.

1. Evidence submitted by a Chartered Surveyor who acts on behalf of Non Domestic Ratepayers to advise 
them about their liability.

2. Good Governance—the purpose of Quinquennial Revaluations.
3. The Impact of Revaluations—Transitional Arrangements smooth the changes and already allow time 

for Ratepayers to react.
4. The Valuation Office Figures.
5. Why is a delay proposed? The concerns appear to be unfounded.
6. Conclusion—The proposed delay is poor government. The perceived threat does not exist. The dangers 

of delay are far greater.
Evidence submitted by a Chartered Surveyor who acts on behalf of Non Domestic Ratepayers to advise them 
about their liability.

1. I am Tom Emlyn Jones, a Chartered Surveyor, member of the Rating Surveyors Association, and Director 
of Jones Norris Adams, a firm of Chartered Surveyors based in Central London advising about Commercial 
property, and in particular about Non Domestic Rates. I am grateful for the opportunity to provide evidence.

2. good governance—the purpose of quInquennIal revaluatIons

2.1 Quinquennial Rating Revaluations were brought in by law to ensure that the basis for charging Non 
Domestic Rates was regularly reviewed. This means that macro economic trends and micro economic factors 
that affect the property market and the companies operating within it will be reflected in a timely way. It is 
desirable that rates are charged fairly, and that the methodology works as neutrally as possible. 

2.2 Regular Revaluations are a good way to ensure the tax base is reviewed, and this is something the 
Government recognises in their announcement. The Revaluation produces a snapshot from which to base the tax 
take. Every day you move away from that snapshot the list becomes more out of date. In academic discussion 
on this point a better way to move forward would be to have more regular revaluations, rather than longer gaps. 

2.3 As there is an Antecedent Valuation Date there is already a seven year gap from the snapshot to the last 
day on which rates are based on that snapshot. Over this period inevitably the Rates for some properties become 
relatively too low, and some become too high. If good governance includes levying taxes fairly then delaying 
the revaluation is a move that by definition increases unfairness.

2.4 A consequence of this is that the unfairness that delay creates in the rate burden, will then be exaggerated 
by the market. For example over time an area may suffer because of a macro economic trend and relatively 
decline. The rates in that area will be based on the historic snapshot of the last revaluation. If the area has 
declined, the rates will therefore reflect rosier times, and be relatively high. When businesses seek to operate in 
that area they will be faced with “high” rates and this will do two things. First it may discourage them operating 
at all and it may also discourage property investment in that area. Secondly it will diminish their rental bids, 
which will distort the property market. The effect of the tax may therefore feeds into rental levels. As rents are 
used to reset the tax base, at the next Revaluation this exaggeration of market trends will distort the subsequent 
Revaluation and mean the tax was not operating neutrally.

2.5 This works also in areas where over time property in an area becomes relatively better. In such areas, as 
time goes by, away from the Revaluation snapshot, the rates become “low” and this encourages businesses to 
migrate to these areas, and fuels rental growth. The areas, which are already benefitting, obtain a further benefit 
from the Revaluation delay and may encourage an overheating of the market by encouraging investment, and 
also increase the likelihood of higher rents distorting the next Revaluation.
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2.6 Delaying the Revaluation increases the chances of unfairness, and the size of the unfairness, and starts to 
feed into the subsequent revaluation by its impact on the property market. Previous legislators have decided on 
quinquennial Revaluations. Any step to extend the gap between Revaluations is a step in the wrong direction. If 
anything moves should be made for more regular Revaluations.

3. the Impact of revaluatIons—transItIonal arrangements smooth the changes and already allow tIme 
for ratepayers to react

3.1 Non Domestic Rates is a very easy tax to understand in principle. If you occupy a Non Domestic Property, 
you pay tax. 

3.2 The details however, are obscure and widely misunderstood. Educated and successful businessmen fail to 
appreciate that the Council do not have any control of the size of their bill, that the size of the bill has no direct 
bearing on local services, that the Rateable Value is not the amount that they pay, what Transitional Relief is, 
what thresholds and criteria apply for Small Business relief. The bills themselves are often extremely difficult to 
understand, and often if you speak to the Council they cannot explain the bill either. What businesses do know 
is what they pay, and those that forecast into the future generally put in what they paid this year and add a bit.

3.3 When there is a Revaluation many ratepayers show interest in what their new Rateable Value is, but their 
real interest is not their Rateable Value, or the poundage, but what their liability is. Ratepayers are also often 
interested with what their neighbour is paying as much as the absolute amount.

3.4 Following Revaluations Businesses liabilities do not initially change very significantly because of the 
system of Transitional relief and Surcharge. This system phases in the impact of the Revaluation. It in effect 
delays the redistributive consequences of the Revaluation. It means that there is no dramatic change in liability 
which would cause difficulties for business. 

4. the valuatIon offIce fIgures

4.1 I have studies the information provided by the Valuation Office as the basis for the proposed Revaluation 
delay. There are various matters to which I would draw your attention. 

4.2 The analysis has had no regard to any scheme of Transition. Following recent Revaluations there has 
been a scheme of Transition which phases in the impact of Revaluation. It would be surprising if transitional 
arrangements were not made again, and to ignore them is a significant oversight.

4.3 The analysis has been made by projecting inflation into the Rate Poundage in 2015. This would be done 
anyway, and is generally accepted and recognised by business. Its inclusion increases the perceived increase in 
the poundage. It is unclear whether inflation increases between now and the Revaluation have been taken into 
account, and it appears that if not the figure of a 20% increase in poundage maybe excessive.

4.4 The analysis has been made projecting an assumption about successful 2015 appeals. It has also been 
made with explicitly no assumption for further 2010 appeal success. This means the analysis does not adopt a 
comparison of apples with apples, but apples and pears and the consequence is to inflate the assumed increase in 
the poundage of 20%. On the one hand the assumed 2015 UBR is increased to reflect Rateable Value reductions 
following 2015 appeals, but contrariwise the 2010 Rateable Values used explicitly makes no assumption for 
reductions on appeal. With so many appeals outstanding this will distort the results, and the consequence is to 
inflate the likely 2015 UBR inaccurately.

4.5 The analysis has been undertaken explicitly assuming no new buildings or Rateable Value comes into 
the list in the next two and half years. One of the impacts of charging full rates on empty properties has been 
that efforts have been made to destroy unwanted empty buildings. This process has been mostly undertaken. 
The likelihood going forward is that more Rateable Value is going to be added to the Rating list in the next two 
and half years. A simple example is that the Rateable Value for the Shard is not yet in the list or included in the 
analysis. To ignore that and other new buildings means the 20% increase in the UBR is likely to be excessive.

4.6 The Valuation Office figures suggest that the most extreme changes of liability for the bulk classes of 
non-domestic property will be a reduction in office liabilities in Central London, and an increase in office values 
in the East Midlands.

4.7 I do not think I will be alone at being surprised at the suggestion for offices in London. I think this is 
for two reasons. First very few of the appeals against Central London Offices have been concluded and so the 
base from which the Valuation Office has made their estimates is excessive. This means the Valuation Office 
have probably overstated the reduction in Central London liabilities. Secondly I am anxious that the Valuation 
Office has used historic evidence to forecast Revaluation values. Their estimates are from January 2012 a full 15 
months before the Antecedent Valuation date for 2015. As a practitioner in Central London I do not recognise as 
sharp a change as they anticipate. It seems to me they have overlooked the increase in office Values in London 
in 2012. As the Central London Office market is such a large part of the National Rateable Value cake to not 
include this change, when much of the rest of the country has been stagnating or declining will mean the wrong 
conclusions will be drawn.
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4.8 The impact on the East Midlands reveals a different point. It is widely recognised that the Valuation Office 
undervalued properties in this area for the 2010 Revaluation. While at first glance this has practical advantages 
for the authorities, in terms of pleasing ratepayers, in fact it reflects poor governance, and is likely to cause 
unfairness. Under valuing can only be fair if everyone is undervalued by the same amount, and to do that you 
need to know what the correct value is. Chartered Surveyors within and outside the Valuation Office are very 
experienced and skilled at valuing correctly and it has to be better to try and get it right. In this instance the 
undervaluation in the East Midlands in 2010 creates a problem for 2015. It is a different logic but of the same 
theme that delaying the Revaluation will have unforeseen consequences and unfairness.

4.9 I note that the decision has been based on assumptions that 800,000 liabilities will go up, and 300,000 will 
go down. The inevitable conclusion from this, assuming a bell shaped distribution is that more of the increases 
will be modest. The more dramatic changes will be reductions rather than increases.

5. why Is a delay proposed? the concerns appear to be unfounded

5.1 I have considered the various comments as to why the Revaluation is to be delayed. In the original 
Statement to Parliament it was announced:

A revaluation at this point would be likely to result in sharp changes to business rate bills in many 
parts of the country and in many sectors. Tax stability is vital to businesses looking to grow and help 
improve the economy.

There are two problems with this.

5.2 The whole point of the Revaluation is to redistribute the Rate Burden and so this proposal is on the one 
hand a denial of the very reason for Revaluations. Rather contradictorily in the next paragraph the Government 
pledges its support for quinquennial revaluations. It is ironic that the Government is having to enact primary 
legislation to alter the tax system. These proposals alter a system that people involved with, are used to, plan 
for and operate. Having criticised the previous Government for regularly tinkering with the tax system it is 
extremely disappointing that this Government has decided to make this change and suggest this is for reasons 
of tax stability.

5.3 Secondly the problem it identifies ignores any affect transitional arrangements might make to soften the 
impact for rate payers. Governments who have had similar concerns in the past have found this an effective 
mechanism to deal with this. 

5.4 Following a number of complaints by vested interests about how the delay was going to be unfair the 
Government responded that the reason for the delay was not to save money, nor to increase the tax take. This is 
understandable and re-assuring.

5.5 I have lobbied various MPs and the President of the Rating Surveyors Association has received a letter 
from the Prime Minister. As well as repeating the motivation above being to avoid “unexpected increases” he 
goes onto say that the “tax take would have to rise by 20% to 56.9p in the pound following the 2015 Revaluation”. 
I perceive this is a political fear that Ratepayers will be disappointed by such a high UBR figure. For this fear 
to be the driver for the Revaluation delay is wrong for broadly two sorts of reasons, one technical, and the other 
governmental.

5.6 From a technical point of view most ratepayers simply won’t find the detail of the Rate Poundage 
important. They will look at their liability. As it happens it seems also that the Valuation Office figures in their 
assumptions have inflated the likely UBR. The Government’s fears about “sharp increases” in liabilities are 
unfounded, and not demonstrated in the figures. Transitional Arrangements will soften the more severe changes 
and because adopting the Valuation Office estimates more liabilities will go up than down, the increases for the 
risers will average to be lower. 

5.7 The Governmental reason to delay the Revaluation should not be because the UBR is going to go up. 
Five year Revaluations were set out in Statute for the very reason to avoid Governments fiddling with the 
system. Exaggerated fears should not take precedence over an established system, particularly when there is no 
consideration of the disadvantages.

6. conclusIon

6.1 The Government rightly states that business does not like Politicians interfering with the tax system, 
and yet that is exactly what they are proposing to do. There are good and accepted reasons for five yearly 
Revaluations. The basis for charging rates is set at each Revaluation, and as time goes by that basis becomes out 
of date. As it becomes out of date, the charges become increasingly unfair, depending on the macro-economic 
and micro-economic factors that are present in the country. To delay the Revaluation is essentially unfair.

6.2 If the Revaluation is delayed the variances in liability (being either relatively high or low) will start 
to impact on the market in a way that accentuates the variance. So not only does delay create unfairness, it 
accentuates it.

6.3 The perceived threat of “sharp changes” in liability is not demonstrated by the Valuation Office figures 
and there appears no reason that what changes there are cannot be managed by transitional arrangements, as 
they have in the past.
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6.4 The perceived threat of a high UBR appears to have been inflated in the assumptions the Valuation Office 
have made. Their suggested 14% fall in values has converted to a 20% increase in UBR, ignoring new buildings 
coming into the list, and Rateable Value Reductions on the many 2010 appeals outstanding. It also reflects 
a concern which is of very limited interest to ratepayers. They are interested in their liability rather than its 
calculation.

6.5 The fears about the 2015 Revaluation seem to be overstated. The risks of delay and unforeseen problems 
that may be caused thereby, does not seem to have been considered. Delaying the Revaluation to 2017 will mean 
it has to deal with greater variations in value, and the likelihood of larger changes in liabilities is increased. By 
seeking to avoid perceived shocks for business now the Government is more likely to generate larger shocks later.

6.6 I would urge further consideration in respect of the proposed measure and that the 2015 should go ahead 
as laid down by existing statute. 

November 2012

Memorandum submitted by the Law Society of England and Wales (GIB 26)

The Law Society of England and Wales is the independent professional body, established for solicitors in 
1825, that works globally to support and represent its 160,000 members, promoting the highest professional 
standards and the rule of law.

IntroductIon

1. The Law Society welcomes the opportunity to submit evidence on the Growth and Infrastructure Bill. 
This submission has been prepared by members of the Society’s specialist committees: part one by the Planning 
and Environmental Law Committee, and part two by the Employment Law Committee, the Company Law 
Committee and the Tax Law Committee. The submission therefore reflects the expertise of solicitors with daily 
experience of the law in these areas.

2. In relation to both parts of the Bill the Society’s concern is to ensure good law making, ensure legal clarity 
and certainty and avoid possible unintended consequences.

part one: changes to plannIng law

Clause 1: Option to make planning application directly to the Secretary of State
3. The Society welcomes the provision in Clause 1 for a facility whereby a planning application can be 

submitted directly to the Secretary of State for determination if a Local Planning Authority (LPA) has been 
“designated”, thereby circumventing delays.

4. The effectiveness of this provision in practice will depend on both the detail of the secondary legislation to 
be made under the Bill and the Planning Inspectorate having the resources and capacity to assume the new role 
of determining not only appeals but also the first decisions on major application.

5. The Clause does not state the criterion which will justify an application being submitted directly to the 
Secretary of State, for example, what period of negotiation between a developer and the planning authority 
needs to elapse before the application can be submitted to the Secretary of State?

6. The Society is also concerned that the “designation criteria” (which will be target driven) set out in the 
impact assessment accompanying the Bill could prove counter productive. There is a risk that, in order to avoid 
being “designated” some LPAs resort to producing ill considered and poor decisions simply in order to meet 
their targets.

7. There is also a risk that the right to apply directly to the Secretary of State could act as a disincentive for 
developers to negotiate with the LPA in the knowledge that in due course they will be able to apply directly to 
the Secretary of State.

8. It should also be noted that a developer will lose the right of appeal if they resort to applying directly to the 
Secretary of State (new section 62A(5)). The Society agrees that there should be a price for using this route but 
notes that it could dissuade some developers from using this option in order to expedite a decision.

9. Another factor that may dissuade developers from utilising this option is the fundamental problem that 
the appeals system is not functioning perfectly at present, with the result that the majority of applicants decide 
not pursue an appeal because of the likely time that an appeal will involve as well as the cost. The Planning 
Inspectorate is, for example, currently meeting its target of determining non-householder planning appeals within 
26 weeks in only 20% of cases.22 There is the additional question of whether the Planning Inspectorate, which 
will determine these applications on behalf of the Secretary of State, will be equipped to undertake negotiations 
between the parties on the major developments which are likely to form the bulk of the applications submitted 
directly to the Secretary of State. The Society queries the role that the Secretary of State will play: will he step 
into the shoes of the LPA and effectively negotiate the application with the developer?

22 DCLG, (2012), Planning Guarantee Monitoring Document, London: DCLG (online: https://www.gov.uk/government/publications/
planning-guarantee-monitoring-report)
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Clause 2: Planning proceedings: costs etc
10. The Bill’s proposed amendments to the Town and Country Planning Act do not change the parties eligible 

to claim costs from other parties nor the grounds. The award of costs remains at the discretion of the Planning 
Inspector. In future the Inspector will be able to make an award of costs on his own initiative and not just on the 
application of one of the parties. It would be helpful to have an understanding of how inspectors will exercise 
this discretionary power. In addition, the new provisions do enable the Planning Inspectorate itself to pursue 
costs to recover the Secretary of State’s expenses from one or both of the parties in the event of, for example, 
unnecessary delay to proceedings.

11. These provisions may have a number of unintended consequences, for example:

11.1 They may distort the way in which the Inspector conducts proceedings at an inquiry, for example, in 
deciding whether or not to allow local opponents of a scheme to be heard.

11.2 The greater risk of an award of costs or an award of the Inspectorate’s costs, for example for the 
cancellation of an inquiry, could act as a disincentive to the parties to negotiate with a view to settling differences 
on a development so as to avoid the inquiry.

11.3 The greater likelihood of an award of costs could increase the number of inquiries on the basis that an 
inquiry is (argued to be) necessary in the interests of fairness to permit evidence to be examined and thereby 
issues, which might otherwise lead to a costs award, to be clarified.

Clause 4: Limits on power to require information with planning applications
12. The Society agrees in principle that LPAs should be discouraged from requiring applicants to submit 

unnecessary information. Clearly the LPA must have sufficient information to make a proper determination. 
Unfortunately, however, there are circumstances in which some authorities will use insufficient information as 
the grounds for being unable to determine an application in order to avoid overshooting performance targets. 
This then leads the developer to appeal on the grounds of non determination when, in many cases, it would be 
more satisfactory for a proposal to be determined locally rather than by the Planning Inspectorate.

13. The new provision requires that the information to be submitted with an application should be “reasonable”. 
This should to some extent curb the unrestrained power of local planning authorities to require particular types 
of information. However, it does not relieve developers from complying with any local list of information which 
an individual planning authority may chose to impose.

14. Nor does the provision relieve developers from meeting European standards, for example in relation to 
the information supporting schemes considered likely to have significant environmental impacts. The Society 
foresees that there could, in such cases, be difficulties for local authorities and developers to agree which 
information “will” be material to the determination of the application since the EIA process is forward-looking 
in its identification/assessment of material considerations and iterative in the sense that what is (subjectively to 
be considered to be) material can change over time.

15. It would be unfortunate if this well intentioned provision had this effect or were to become a new judicial 
review weapon for third parties to stall developments.

Clause 5: Modification or discharge of affordable housing requirements
16. The Society agrees that it is necessary to provide for the renegotiation of planning obligations entered into 

which, owing to the current economic climate, are no longer viable as this is undoubtedly posing an obstacle to 
development proceeding.

17. However, the Society is unable to understand why the grounds for renegotiation are restricted to those 
planning obligations which provide for affordable housing, especially when it is considered that planning decisions 
are taken in the round with other relevant factors, meaning that there is an inter-relationship between the planning 
obligations for affordable housing and obligations addressing other matters. A development may now be unviable 
because of another type of provision rather than the affordable housing quota. For example, an authority may 
have placed the weight of an obligation on the provision of, or a financial contribution towards, an educational 
establishment and it is that element which now renders the project unviable. If the objective of this clause is to 
stimulate stalled development projects it appears odd that the relief is restricted to affordable housing provision.

18. Similarly, particularly in light of the current economic situation, the Society questions the proposal to 
limit the scope for the renegotiation of planning obligations by imposing a requirement that the development 
must be completed within three years of notification of the decision of the LPA’s agreement to the revision of a 
planning obligation. Many developments are phased and take longer than three years to complete.

19. The Society believes that the efficacy of the scope for the renegotiation of planning obligations will be 
undermined unless there is clarity as to the measurement of financial viability. The Society would hope that this 
can be provided either in secondary legislation or guidance form the Secretary of State, as provided for by new 
section 106BA(8). An alternative course would be for the Government to endorse, for example, the guidance 
note Financial Viability in Planning published earlier this year by the RICS after wide consultation within the 
development industry.23

23 RICS, (2012), Financial Viability in Planning: RICs Guidance Note, London: RICS.
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20. The Society has, for several years, been pressing the Department for Communities and Local Government 
(DCLG) to make some necessary changes to section 106 which limit the scope to which planning obligations 
can apply. The Society is therefore disappointed that the opportunity of a Bill which addresses other aspects of 
section 106 has not been seized to make other desirable changes. The Law Society’s recommendations are set 
out in Annex 1.

Clause 8: Periodic review of mineral planning permissions
19. The Society supports relieving minerals planning authorities from the need to undertake unnecessary 

reviews.

Clause 9: Stopping up and diversion of highways and Clause 10: Stopping up and diversion of public paths
20. The Society supports enabling applications for stopping up orders to be submitted and determined in 

parallel with applications for planning permission.

Clause 12: Registration of town or village greens: statement by owner
21. The Society welcomes the provision enabling landowners to make a statement to the effect that their 

land cannot be registered as a town or village green. The registration of an owner’s statement does not preclude 
local communities from continuing to use the land for recreational purposes: it clarifies that that use is with the 
consent of the owner and is not “as of right” which could be the basis of an application from local residents for 
registration in the future.

Clause 13: Restrictions on right to register land as a town or village green
22. The Society supports placing restrictions on the circumstances in which applications for the registration 

of land as town or village green can be made. The Society also endorses new section 15C(2) which lifts the 
restrictions should the “trigger event” no longer pertain.

Clause 19: Special parliamentary procedure in cases under the Planning Act 2008 and Clause 20: Modifications 
of special parliamentary procedure in certain cases

23. The Society agrees that the overlap between development consent for infrastructure projects and the 
Statutory Orders (Special Procedure) Act 1945 needs to be clarified in order to prevent unnecessary delay. The 
Society particularly welcomes the fact the Government has responded to its previous representations on the 
matter and is restricting the right to petition and parliamentary scrutiny under the special procedure to those 
provisions in a development consent order or a compulsory purchase order which relate to the compulsory 
acquisition of certain types of land.

Clause 21: Bringing business and commercial projects within Planning Act 2008 regime
24. The Society recognises the rationale behind the bringing of additional projects within the major 

infrastructure regime but would question how this squares with the Government’s localism agenda. The 
advantages will be undermined if the Planning Inspectorate is unable to process these projects expeditiously. It 
would be helpful to have a statement of the types of project which the Government anticipates will come within 
the development consent regime.

25. The Society would also question the need for the provision in new section 35(5) which excludes any 
project which includes one or more dwellings. The exclusion runs counter to the Government’s wish to 
encourage mixed use development which it has encouraged to promote properly integrated development. Many 
large regeneration projects include an element of residential development to aid social and economic integration 
and also to provide a revenue stream to cross fund other aspects of the development. An obvious example is 
the redevelopment of the King’s Cross area, which would seem to be an obvious candidate for the Planning Act 
2008 regime, but which would be excluded by this provision.

part two: provIsIons relatIng to employee owner status

Clause 23: Employee owners
General remarks

26. The idea of employee owners exchanging rights for shares was announced by the Chancellor of the 
Exchequer on 8 October 2012. The Department of Business, Innovation and Skills announced a public 
consultation on 18 October 2012, with a closing date of 9 November 2012, four days after the publication of the 
proposals in the Bill.24

27. An underlying assumption of the proposals is that businesses do not take on more employees because they 
are worried about the risk of employees bringing claims against them in the Employment Tribunal. Whether 
or not that assumption is correct—and the Society does not believe that it is a major inhibitor on business 
expansion—it is difficult to see how the creation of a new “employee owner” status will incentivise employers 
to create more jobs, or be attractive to employees who are being asked to forego employment rights.

24 The Law Society response to the BIS consultation can be found here: Law Society, (2012), Implementing Employee Owner Status: 
Response to the Department for Business, Innovation and Skills Consultation, London: Law Society (online: Read our full response to the 
consultation).
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28. The reality is that this is not a new “status” at all. Employees will remain employees—they will simply 
have a right to some shares, the price of which is giving up certain statutory employment rights. Employees 
can of course be given shares in a company as a reward or incentive without the requirement to give up their 
statutory employment protection rights.

29. The Society expects that small businesses, who are the prime target audience for this proposal, will be 
unlikely to take up a proposal which brings with it more, rather than less, “red tape” in the form of complex 
tax and company law requirements. To the extent that the aim is to protect businesses against unfair dismissal 
claims, the proposal seems unnecessary given the recent increase in the unfair dismissal qualification period to 
two years. Removing statutory employment rights will not ease the regulatory burden on employers, because the 
proposal creates new and complex requirements on employers.

30. One of the stated aims of the proposal is to “give employers and employees more flexibility to reach 
agreements that suit both parties”. The more flexibility given to an employer in relation to determining the rights 
attached to the shares, logically, the less valuable the share could be to an employee. It is unlikely to be attractive 
to employees to surrender the certainty of established rights in return for uncertain capital gains tax benefits 
in the future and, so far as the Society can tell, the certainty of an upfront income tax charge. The removal of 
statutory rights will not place an employee in a stronger position unless the safeguards are so restrictive (in 
terms of valuing their shares at exit) that the employer will not adopt the scheme, as it would amount to a pre-
contractual negotiation of the value of a dismissal.

31. Acting logically, employees ought to put more value on their employment protection rights. However, 
the relative bargaining power of an employer and prospective employee needs to be recognised. In most cases, 
it is the employer who dictates the contractual terms in the employment relationship—for the vast majority of 
employees there is no “negotiation” about terms. In our members’ experience, even senior employees have little 
opportunity to influence the overall terms of the contractual offer.

32. A key feature of UK employment law is the restriction on the contracting out of statutory employment 
rights. There needs to be appropriate safeguards for employees in a vulnerable position—for example, those 
without union or collective representation—who might relinquish their statutory employment protection rights 
without fully realising the consequences of their actions.

33. It is also likely that this new status will cause confusion for employers at the outset, but particularly on 
termination of the employee’s contract. There is potential for satellite litigation on a range of complex issues 
which are likely to arise on termination, which runs counter to the aim of supporting small and medium sized 
companies through simpler regulation.

Comments on specific proposals
34. Clause 23 provides that the option to become an employee owner could be offered to both existing 

employees and newly recruited individuals. Sub-Clause 23(2) details the rights that employee owners would 
not have:

34.1 The right to undertake study or training—The Bill proposes that employee owners would not have, as 
employees currently do, the right to apply to attend study or training of any description, so long as they explain 
how it would benefit the employer’s business.

34.2 The right to make an application for flexible working—This approach to maternity rights and flexible 
working appears inconsistent with the Government’s commitment to family-friendly policies outlined in the 
2011 Modern Workplaces consultation. The proposals are likely to have a discriminatory impact as female 
workers will still be able to make such requests outside this statutory amended scheme. Employers would have 
to take this into consideration to avoid allegations of indirect sex discrimination.

34.3 The right not to be unfairly dismissed—In light of the recent increase in the unfair dismissal qualification 
period to two years, the Society doubts that this proposal will offer any additional incentive to employers to recruit.

34.4 The right to a redundancy payment—The Society notes that the value of statutory redundancy payments 
is relatively small; most employers do not have difficulty in making those payments where they are properly 
due. The value of the shares being proposed in the Bill seems to be much higher than the level of redundancy 
payments that are commonly made. So for many employers the prospect of saving redundancy costs should not 
be a driver for taking up the scheme.

35. Sub-Clause 23(3) requires employee owners to give 16 weeks’ notice, rather than the normal eight, before 
returning early from maternity or adoption leave. In the Society’s view the rationale behind restricting this 
proposal to employee owners is unclear. If, as suggested, planning for maternity leave returners is difficult for 
employers at only eight weeks’ notice, then it would seem sensible for this proposal to be implemented across 
the board. Law Society members’ experience suggests that most employees know if they are intending to return 
to work 16 weeks before the expiry of their maternity leave, so it is unlikely that such a change would be 
prejudicial to employees in planning for return.

November 2012
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Memorandum submitted by Bristol Parks Forum (GIB 27)

This submission is for the Public Bill Committee for the Growth and Infrastructure Bill (HC Bill 75) submitted 
by the Bristol Parks Forum.

Bristol Parks Forum is the umbrella organisation and representative body for community park groups and 
organisations in the city of Bristol with an interest in their local parks and green spaces. It is supported by Bristol 
City Council but acts independently and is the only “community voice” that is dedicated to all of Bristol’s 
green spaces. There are currently over 70 park groups that are members. The forum’s main roles are to offer 
an opportunity to share ideas and experience, act as a consultation body for the Bristol Parks service and other 
agencies, and influence decision-making. More information can be found at http://www.bristolparksforum.org.
uk/

summary

 — Bristol Parks Forum strongly objects to the introduction of sections 12 and 13 of the Bill as they both 
will preclude the registration of land that is rightfully a town or village green.

 — We find it unacceptable that the legislation gives primacy to the owner and potential developer and 
not the local community. If land is a treasured local resource for sports and pastimes then that must be 
given priority, not development.

 — The current rules for determining a town or village green are in themselves fair. It is the process for 
determining whether a town or village green application should be granted with its associated time and 
cost that is the issue. This is the area that the bill should address.

 — If a site that is suitable for development then this is not a reason to preclude it from being a town or 
village green. Town and village greens do not just exist on land that can’t be developed on.

 — Something needs to be done about the amount of time and money that is wasted on the town and village 
green process, but this legislation goes too far by removing communities’ rights to keep valued spaces 
as town and village greens.

statement by owner

1. This section in its current form allows for owners through a “statement by owner” to submit rolling 
applications so that an application for a town green may perhaps never be applied for. This is unacceptable, 
as many areas such as Grove Wood Town Green (March 2012) in Bristol would never have been registered as 
a town green. Grove Wood was rightly upheld as a town green with the application being supported by both 
Bristol City Council and the local community in. This town green would have been lost to the local community 
with both the local council and the community being powerless to do anything.1

2. We understand that a two-year period is given in which an application for a town green can be lodged once 
a “statement by owner” has been deposited. This is not clear from the information provided for the Bill. We 
would expect the Bill to have a clause that any “statement by owner” that is submitted is prominently displayed 
for all to see on the site in question. This should be done in a similar fashion to other planning applications for 
sites, ensuring that all users of the site will have visibility of the submission.

restrIctIons on rIght to regIster

3. The Bill press release2 states that the Bill “will ensure communities that wish to see land developed in their 
areas will no longer be overruled by an abuse of Town and Village Green legislation”. This is seldom the case, 
and in Bristol where the existing legislation has been used, local communities have not wanted to see the land 
developed. Cases in Bristol to cite in this instance would be Castle Park (August 2009)3 and Ashton Vale Village 
Green (June 2011)4 where unwanted development was proposed. We would restate the above press release to say 
that the Bill; “will ensure that developers that wish to develop land will no longer have to take into consideration 
the wishes of the local community for the land to remain undeveloped”. Though Castle Park was not designated 
as a village green, the process of applying has helped to ensure that development unwanted by the community 
has not taken place. This Bill will remove what little power is left for locals to protect their green spaces.

4. In Bristol the Whitchurch Village Green was registered as a town green in October 20115 after being 
shown to have been used “as of right” for more than 20 years. This green was earmarked for development and 
planning applications were being sought. As there is nothing comparable in the planning process to refuse the 
development going ahead, the village green would have been lost forever. Once lost, never returned.

5. Overall, if the proposed legislation had been in place, then the people of Bristol would have lost access to 
over 60 acres of extremely valuable recreational open space. To purchase this land based on development land 
costs would cost in excess of £35,000,000.6

6. The figures provided in the supporting press release2 are very selective. This can clearly be been seen from 
the numerous Bristol examples provided which are more typical. As such they should not be used as a basis for 
a change in the legislation. An example would be the costs attributed to the delay in the Marsh Gibbon case.7 
These are down to inefficiencies in the process, not the legislation itself. If a point of law can be made in one day 
to an inspector then it should not take over two-and-a-half years to bring the case to a hearing.
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trIggers

7. Often, though not always (as in Ambra Vale East8), the legislation is enacted when unwanted development 
is being proposed to protect valuable open spaces. A measure of protection needs to remain. If triggers such as 
the inclusion of an area in a draft planning document are allowed to halt applications then this could be used as 
an underhand tactic by local councils to preclude applications.

8. Inclusion within a draft planning document, draft neighbourhood development plan or a planning 
application being submitted are most often the first indication to a local community that their precious open 
space is under threat. This makes it inevitable that applications are made after a planning change has taken place. 
This is not an attempt to “get round” the planning process, rather it is because communities very often have no 
reason prior to such events to enter into a time consuming and potentially costly process of making a Town and 
Village Green application. Local people may have been enjoying the use of a space for several generations and 
it may never have occurred to them that the situation might change. This legislation will remove a community’s 
ability to protect their space. This must not take place without other safeguards to protect valuable space being 
put in place beforehand.

9. A secondary consequence of this legislation will most probably be a dramatic increase in the number of 
applications over the next few months. Communities will have to consider all spaces that they currently use 
for recreation and make an application in case a planning application is made in the future, even if that seems 
unlikely.

10. The Bill gives too much power “by Order” to the Secretary of State to change the available trigger points. 
This could lead to notices being posted on the land of “intent to develop” by the owner which would preclude 
any application for Town and Village Green status.

process

11. Many applications come down to whether or not the land is used “as of right” or “by right” and whether 
or not the land has been appropriated as public open space. If the enquiries were made to focus on these primary 
areas then the time taken for them could be much reduced and the associated cost reduced. Our experience is 
that too much time is taken up with barristers pontificating on points that have little relevance to the hearing.9

12. The current town and village green legislation provides a relatively stringent process to allow the 
evaluation of the value of land as recreational space to the community before any change of use takes place. 
The changes to the legislation proposed take this away and tilts the balance too far in favour of those that would 
prefer to see development over the retention of open space. Any legislation enacted should ensure that this 
evaluation can still take place. The legislation proposed does not.

references

1. Grove Wood (private ownership). This application is for privately owned woodland at Snuff Mills. The 
Council held negotiations to purchase the land and has said that it intends to declare it as a Local Nature Reserve. 
The landowner objected to the Town Green application. The public inquiry was held in two parts in April and 
August 2011. The inspector’s report recommended that the land should be a Town Green. This was agreed by 
the BCC PROWG committee on 15 March 2012. http://snuffmills.blogspot.com/

2. Bill press release can be found at http://www.defra.gov.uk/news/2012/10/18/ending-abuse-of-village-greens-
legislation/

3. Castle Park (BCC owned)—Public Rights of Way and Greens Committee on 3 August 2009 upheld the 
inspector’s recommendation that the application be rejected “Since Castle Park had been acquired following 
a Compulsory Purchase Order ‘for the purposes of dealing with war damage’, he had concluded that in 1978, 
when the resolution to use the land as a park was passed, it must have been implicit in that decision that the 
land was being appropriated to a new statutory purpose”. The Committee resolved that the Committee requests 
that the Council Executive consider bringing forward proposals for Castle Park to be voluntarily made a Town 
Green, as per the 2006 Act, as part of any future development proposals. http://www.castlepark.org.uk

4. Aston Vale (private ownership) No 12—recommended for approval by the inspector at the public inquiry. 
Went to the Public Rights of Way and Greens Committee on 16 June 2011 who agreed that part of the site should 
be a TG but not the part needed for the stadium. Links to the Inspector’s report, the Council report to the 16 June 
Committee meeting and the Applicants’ submission on November 2010 are on the BPF website at http://www.
bristolparksforum.org.uk/#tg This decision was subject to a Judicial Review and the Council has now decided 
to refer the non-registered northern part of the site back to the inspector. See www.bristol.gov.uk/node/11720

5. Whitchurch (BCC owned) No 10. This application was made on 11 February 2008. The inspector at first 
public inquiry in April 2009 confirmed that land had not been appropriated as public open space. Second public 
inquiry in February/March 2011 considered use for recreation. The inspector’s report recommended that the site 
should be registered as a Town Green and this recommendation was accepted by the Committee on 3 October 
2011. http://tinyurl.com/65tqb3n

6. Based on the costs cited in press release for value of land in Warneford Meadow in Oxford.

7. In Marsh Gibbon, a 15 acre field had allegedly been farmed for 200 years so was at no point being used, 
in the traditional sense, as a village green. Nonetheless, the building of eight new houses was delayed by 
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two-and-a-half years by a TVG application. In February 2008, eight affordable homes received planning 
permission following community consultation on the proposed development. In March 2008, when a building 
contract had been made, a local pressure group “Keep it Green” applied to Buckinghamshire County Council 
(BCC) to have the site registered as a Village Green. The matter was heard at a public inquiry which was 
eventually held in mid 2010. The hearing lasted one day and the inspector found that the application failed 
to satisfy any of the tests set out in Section 15 of the Commons Act and therefore rejected the application—
two-and-a-half years after the construction had been due to start. Unrecoverable costs to Hastoe: £157,859; 
Unrecoverable costs to Ewelme Charity: (which owns the remainder of the field) £14,000 (circa); unrecoverable 
costs to Bucks County Council: £15,000; further unrecoverable costs to Hastoe if the application had been 
successful: £76,947. In addition to the above, if the application had been successful 10–12 construction jobs 
would have been lost along with homes that will house 26 local people. (extract from press release.[2])

8. Ambra Vale East (unknown ownership)—Public Rights of Way and Greens Committee on 19 January 2009 
resolved that the application be granted. Despite extensive searches, it had not been possible to identify the 
current owner of the land. There were no objections and therefore no inquiry. http://tinyurl.com/9r2f9q

9. Time spent at Castle Park hearing in Bristol by defending barrister for Deeley Freed pontificating on whether 
or not “No Dogs” signs on the side of the children’s playground made a difference to “as of right” (amongst 
others).
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Memorandum submitted by British Property Federation (GIB 28)

IntroductIon

1. The British Property Federation (BPF) is the voice of property in the UK, representing companies owning, 
managing and investing in property. This includes a broad range of businesses—commercial property owners, 
the financial institutions and pension funds, corporate landlords, local private landlords—as well as all those 
professions that support the industry.

2. We welcome proposals in the Bill to bring greater speed and certainty to the planning process. These 
changes will, in turn, allow applications for sustainable development to be taken forward in a timely fashion 
without undue cost to local authority or applicant.

3. However, Clause 22 is of grave concern. This proposal has caused immediate and widespread concern 
from the real estate and retail sectors, most notably from those with interests in areas of the economy which have 
struggled since the last revaluation in 2008, particularly regional high streets. As indicated in our oral evidence 
to the Committee, we urge that this clause be dropped from the Bill.

4. We believe that there is scope to go further in relation to changes to the planning system. In particular, there 
are elements of the recommendations found in the Penfold Review still to be implemented. The Growth and 
Infrastructure Bill (as it is currently) touches on some of these areas, but more could be taken forward.

Clause 1—Option to make a planning application directly to the Secretary of State

5. This is one of the most contentious clauses, proposing that the Secretary of State can decide whether a local 
authority’s decision making function should be bypassed, and the decision taken at a higher level. In reality, 
we suspect it is most likely that there will be very few decisions removed from the hands of local authorities. 
Although this clause is hailed by many as the “death of localism”, we believe it is far more likely to be used 
as a threat to spur local authorities on to make decisions swiftly than as a tool to remove their decision making 
powers.

6. Some critics argue that this threat will result in slapdash decisions being taken, and that this proposal 
creates a message for local authorities and communities that growth is to be achieved irrespective of the harm 
caused. However, we note that the NPPF sets out clearly the need for sustainable development based on need, 
and trust that will inform the decisions of local authorities.

7. This proposal should, in theory, encourage local authorities to engage better at the pre application stages 
too. Pre application discussions can iron out many of the issues that may hold up decision making; this should be 
attractive to both applicant and local authority. Transparent, sensible fee-setting for pre application discussions 
would help this process become more effective.

8. We support the principle of the proposals; however, it will be crucial to ensure that the metrics used 
to calculate which local authorities are to be by-passed are clear and reasonable, and not susceptible to 
manipulation. Overly-onerous reporting mechanisms should be avoided so as to protect already over stretched 
planning departments.

Clause 5—Modification or discharge of affordable housing requirements

9. This proposal is causing some disquiet. It allows affordable housing provision to be reduced on application 
if the requirements make the proposed development unviable.
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10. It has been suggested that this is unlikely to be utilised widely for a number of reasons. Applicants are 
often (quite rightly) reluctant to wreck their positive relationships with local authorities. Some may instead 
chose to engage with local authorities with regard to the Community Infrastructure Levy, as this poses a far 
greater risk to developments and in particular, large regeneration projects, or large complex sites.

11. There are already mechanisms by which conditions can be renegotiated. Currently, if all signatories agree 
and if the condition is entered into after 1991, the condition can be renegotiated. The crucial change is that at 
the moment, if the local authority does not agree to renegotiate or does not agree to proposed variations, the 
applicant has to wait five years from signing to apply formally to vary.

Clauses 9 and 10—Highways and public rights of way
12. We welcomed the consultation published earlier this year on reforming the application processes for 

stopping up and diversion orders for local highways. As we said at the time, applications made under S247, S248 
and S257 of the Town and Country Planning Act 1990 can cause disproportionate delays to projects, and can 
involve considerable additional cost to the applicant. We are very pleased to see the proposals that applications 
would be able to run concurrently.

13. The practical effect of the proposed changes (in England, but outside of London) would be that an 
applicant who has applied for planning permission to the relevant local planning authority (LPA) would be 
able to apply to the Secretary of State for an order under section 247 Town and Country Planning Act 1990 
even before the LPA has determined and granted planning permission. No order will be granted, however, until 
planning permission has been granted.

14. Although the extension of the power is a step in the right direction, it does not go far enough to address 
the main concerns of developers. There are a number of practical difficulties which the new process could throw 
up. More significantly, however, it does not fully address the main issues around delay (or potential delay), 
efficiency, cost and local decision-making. Having a process running in parallel with the planning application 
process runs the risks of:

 — Duplication of costs, particularly for the applicant, but also for highway authorities and other consultees.
 — Delay, not least because there will be no measures to link the timing of one process to the timing of 

the other.
 — Inefficiency, because it would be far preferable that all issues are consulted upon, addressed and 

determined by one authority. All parties, including the applicant and those who are likely to have an 
interest in the process, would be better served by having a “one stop shop”.

15. In conclusion, we would prefer LPAs (as suggested in the consultation paper) to determine applications 
for stopping up/diversion orders at the same time as they deal with the relevant planning applications. We realise 
that the proposal in the Bill is “a ‘quick win’ first step” and that later stages will include full consideration of 
responses to the remaining options and proposals for other improvements to the process. It would surely be 
preferable, however, to present changes in one go so that the process can be made fit for purpose as quickly as 
possible.

Clauses 11 to 14—Village Greens
16. Recently, a signification proportion of village green applications have involved claims for pockets of bad 

quality, functionless land often on the fringes of towns and villages. The motivation has often been to prevent 
new development, rather than to protect a community space. These proposals go some way towards lessening 
the issues, and should not be watered down.

17. Clauses 11 to 14 attempt to bring some control to the often vexatiously used village green designation 
process. At the moment, developers and local authorities are often faced with huge legal bills and immense 
delays in trying to fend off these claims. In addition, landowners fear the impact of these claims, and so take 
steps to seal off their land by forbidding the public entry to ensure that they will be able to recover control of the 
land should they want to at some time in the future.

Clause 21—Bringing business and commercial projects within the Planning Act 2008 regime
18. We welcome this proposal, although it is unclear whether it will indeed provide a faster system or whether 

delays will merely be shifted from local authorities to the IPC.

19. There is also concern that the drafting is not fit for purpose as it explicitly excludes projects which 
include “the construction of one or more dwellings”. This would have the effect of excluding large mixed-use 
developments, which seems wholly illogical.

Clause 22—Postponement of compilation of rating lists to 2017
20. The surprise announcement that the 2015 revaluation will be delayed by two years prompted disappointment 

and chagrin across the retail and real estate worlds—an extraordinary outcome for a policy allegedly intended 
to give certainty to business. As we indicated in our oral evidence to the Committee, we urge Government to 
remove this clause from the Bill.

21. From a technical perspective, it is vital that any tax based on the rental value of property is subject to 
regular review in order to keep the tax in touch with local market conditions. Postponement will therefore 
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impose unreasonably high rates bills on struggling businesses in sectors or regions that have underperformed in 
the UK since April 2008 (the last revaluation date).

22. Broadly, the losers will be those outside of London and particularly businesses in the North East and 
North West, who would have expected to see their rental values fall. Therefore this postponement will further 
exaggerate existing market imbalances and further harm England’s regional economies.

23. Elements of the retail sector will be particularly disadvantaged. The VOA has argued that overall, the 
retail sector would have expected a 1% rise in bills had the revaluation gone ahead. Notwithstanding the severe 
limitations of the data used by the VOA, this 1% rise will mask a sharp divergence in the fortunes of retail 
businesses since 2008. Supermarkets and retailers in London’s West End are likely to win from postponement, 
while high street shops in England’s regions are likely to lose, entirely counter to Government’s professed desire 
to support struggling high streets.

24. Localities that would have expected to see business rates fall on revaluation may face further negative 
consequences, as obliging occupiers to pay a tax that is out of line with rental values will also exacerbate the 
large challenges faced by investors who wish to invest in those areas.

November 2012

Memorandum submitted by National Grid plc (GIB 29)

summary

1. National Grid is expected to invest around £35 billion in energy networks over the next eight years and we 
are therefore a major contributor to UK economic growth and a major “consumer” of the planning and consents 
regime. We strongly support a planning and consenting regime that facilitates the development of energy 
infrastructure in a timely, economical and responsible manner. The Growth and Infrastructure Bill provides an 
opportunity for further consolidation and selective streamlining of the existing planning and consenting regimes.

2. Please find below our comments on a number of clauses in the Bill which we would like to bring to 
the Committee’s attention. We particularly welcome the proposals regarding the consenting regime for 
energy infrastructure projects under the Electricity Act 1989 (Clauses 17–18) as well as the amendments to 
the Special Parliamentary Procedure (Clauses 19–20). Subject to the limited additional changes we suggest 
below, we consider that these measures help to streamline to the planning regime for major infrastructure, whilst 
maintaining fair, transparent and robust decision making processes.

Introductory remarks

3. National Grid’s purpose is to connect people and businesses to the energy they use. Given the changing face 
of energy markets, the legal commitment to address climate change and the age of National Grid’s transmission 
assets we need to undertake a substantial amount of new energy infrastructure investment and development. 
National Grid is expected (in line with Ofgem’s initial RIIO proposals) to invest around £35 billion in regulated 
networks over the eight years to 2021 primarily in core UK transmission infrastructure. We are therefore a major 
contributor to UK economic growth and a major “consumer” of the planning and consents regime.

4. In the context of the sheer scale of the energy challenge, it is important to have a planning system that 
facilitates the development of energy infrastructure in a timely, economical and responsible manner. National 
Grid has been a supporter of the planning system for Nationally Significant Infrastructure Projects under the 
Planning Act 2008, including the National Policy Statements and the streamlined decision making process that 
the Act established. We have also been supportive of the consolidation of national planning policy through the 
National Planning Policy Framework.

5. The Growth and Infrastructure Bill provides an opportunity for further consolidation and selective 
streamlining of the existing planning and consenting regimes. This opportunity should be used to ensure there is 
a clear legal framework which facilitates the provision of vital energy infrastructure in order to maintain security 
of energy supplies, facilitate the transition to a low carbon future, support economic growth and keep energy 
prices affordable.

6. We particularly welcome the proposals regarding the consenting regime for energy infrastructure projects 
under the Electricity Act 1989 (Clauses 17–18) as well as the amendments to the Special Parliamentary Procedure 
(Clauses 19–20). Subject to the limited additional changes we suggest below, we consider that these measures 
help to streamline to the planning regime for major infrastructure, whilst maintaining fair, transparent and robust 
decision making processes.

representatIons on certaIn clauses In the bIll

7. Against this backdrop, please find below our views on a number of clauses in the Bill which we would 
like to bring to the Committee’s attention. Where applicable, we include suggestions as to how the Bill could be 
amended in order to provide further clarity and ensure the full delivery of its objectives.
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Clauses 2–3—Planning proceedings and compulsory purchase inquiries: costs
8. We welcome the introduction of appropriate mechanisms for awarding costs between parties at planning 

appeals etc (Clauses 2–3) but Clause 2 should be strengthened so that the cost incurred to other parties can be 
recovered where a third party acts unreasonably.

9. We agree that there should be a power to recover the cost incurred to the Secretary of State and other parties 
from a party which cancels a hearing etc. at short notice or that fails to attend. This can help to ensure that these 
important procedures are not misused, for example, as a delay tactic simply to undermine legitimate proposals.

10. We are therefore particularly supportive of the power in Clause 3 which allows the Secretary of State 
to award costs where an inquiry is cancelled or where a party does not appear at a compulsory purchase order 
inquiry. This power would provide an appropriate mechanism through which both the Secretary of State and 
other parties could recover their costs where another party acts unreasonably.

11. We believe, however, that Clause 2 does not go far enough. The issue of late cancellations or failure to 
attend also arises in respect of the planning proceedings covered by Clause 2. As currently drafted, the Bill would 
allow the Secretary of State only to recover his/her own cost where an inquiry or hearing has been arranged but 
does not take place. It would seem appropriate to extend this power so that the cost incurred to other parties 
could also be recovered, as would be the case in relation to compulsory purchase inquiries under Clause 3.

Clause 4—Limit on power to require information with planning applications
12. National Grid supports the provisions in Clause 4 regarding information requirements for planning 

applications. We agree that planning authorities need to be able to require an appropriate level of information 
to determine planning applications in an efficient and sound manner. At the same time, it is important that 
applicants are only requested to provide such information that should reasonably be expected and that relates to 
matters which are likely to be material planning considerations.

13. We agree that information requests should be reasonable, having regard particularly to the nature and 
scale of the proposed development, and that only such information is requested that can reasonably be expected 
to be material in the determination of the application in question.

Clause 17—Variation of consents under the Electricity Act 1989
14. We consider that there should be greater consistency between the changes to s36 of the Electricity Act 

1989 and the provisions under s37 of that Act. Clause 17 introduces a power which allows the variation of 
consents for electricity generating stations granted under s36 of the 1989 Act. The Bill also provides that the 
person that benefits from an existing s36 consent can apply to the relevant consenting body for a variation of that 
consent. The Bill also makes provision in relation to procedural aspects of applications for s36 consent variation.

15. Under s37 of the 1989 Act, there is already a power to vary consents for electric lines. However, s37 in 
its current form does not state explicitly that the person benefiting from an existing s37 can apply for a variation 
of that consent, neither does s37 currently make provision for the process to be followed when an application 
for a variation is received.

16. For clarity and consistency with the changes proposed in relation to s36, the Bill should also make it 
explicit that the person benefiting from a s37 consent may make an application for a variation of that consent. 
This could be achieved by essentially mirroring the provisions in clause 17 relating to s36 consents.

Clause 18—Consents under Electricity Act 1989: deemed planning permission
17. We welcome the provisions in Clause 18 but believe further changes are needed to ensure the powers 

regarding deemed planning permission apply in the same way when granting or varying a s36/s37 consent.

18. Under the existing legislation, the Secretary of State, when granting consent under s36 or s37 of the 
Electricity Act 1989, can direct that planning permission be deemed to be granted for certain development. In 
conjunction with the changes proposed under Clause 17, Clause 18 provides that the power to grant deemed 
planning permission should also apply when varying a s36 or s37 consent.

19. We agree that the power to grant deemed planning permission should apply to both the granting and the 
variation of a s36 or s37 consent. However, it would appear that, as currently drafted, the power to grant deemed 
planning permission when varying a s36/s37 consent would apply to England but not to Wales, whilst that 
existing power when granting a s36/s37 consent would apply to both England and Wales (ie s90(2) of the Town 
and Country Planning Act 1990, as amended by Clause 18(3) of the Growth and Infrastructure Bill, does refer 
to “granting” only). For consistency, the Bill should be amended so that the powers regarding deemed planning 
permission apply in the same way when granting or varying a s36/s37 consent.

Clauses 19–20—Special Parliamentary Procedure
20. We support the proposed amendments to the Special Parliamentary Procedure (Clauses 19–20). 

The objective of the Planning Act 2008 has been to provide a consenting process for Nationally Significant 
Infrastructure Projects (NSIPs) which enables streamlined decision making, whilst ensuring a fair and 
transparent process as well as appropriate stakeholder and community engagement. We have been supportive of 
the Planning Act and of the changes to the planning regime for NSIPs introduced through the Localism Act 2011. 
We strongly believe that a clear and streamlined planning framework is essential to attract the investment that 
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is needed to deliver the sustained multi-billion pound infrastructure programme necessary to meet the country’s 
energy and climate change goals.

21. The Planning Act 2008 provides a fair, transparent and robust process where matters relating to the 
compulsory acquisition of land associated with an NSIP could be fully considered and scrutinised. Following 
the Localism Act 2011, all applications for development consent under the 2008 Act are now determined by the 
Secretary of State. We consider that it is appropriate to amend the Special Parliamentary Procedure (SPP) to 
reflect these important changes to the decision making arrangements as well as the practical experience gained 
since the 2008 Act was introduced.

22. We are therefore supportive of the proposed changes in relation to local authority, statutory undertaker 
and open space land (Clause 19). It is worth noting that National Grid’s regulated businesses are classed as 
statutory undertakers, so our own operational land could be affected by these changes. We are satisfied that the 
Planning Act 2008 provides a robust, transparent and fair process for dealing with these compulsory purchase 
matters as an integral part of the examination and consenting process, without the need for a separate SPP.

23. In this context, we also support the modifications to the SPP itself (Clause 20) as this ensures that 
consideration under the procedure is focused and limited to the issue that triggered it, ie the compulsory 
acquisition of special land or of rights over such land. This change helps to ensure consistency between the SPP 
legislation and the Planning Act 2008 as well as the Acquisition of Land Act 1981.

Clause 21—Bringing business and commercial projects within the Planning Act 2008 regime
24. We consider that any thresholds for business and commercial development must be sufficiently high so 

that only those projects are brought within the 2008 Act that are genuinely of national significance. In addition, 
the Bill should be amended to ensure consistency of the provisions regarding “qualifying requests” under s35 
of the Planning Act 2008.

(A) The principle of including business and commercial development
25. National Grid does not have any strong views regarding the principle of bringing certain business and 

commercial development within the 2008 Act. However, depending on how the thresholds for these types 
of development will be set, these changes could potentially lead to a significant increase in the number of 
applications that are made under the 2008 Act.

26. There would be a need to ensure that the Planning Inspectorate has sufficient resources to deal with any 
increase in the number of NSIPs that may come before it. Otherwise there would be a risk that resources could 
be diverted away from other nationally significant infrastructure projects which could delay these important 
projects. It is therefore important that the thresholds for business and commercial development are set at a 
sufficiently high level so that only those projects are brought within the 2008 Act that are genuinely of national 
significance.

(B) Provisions regarding “qualifying requests” under s35 of the 2008 Act
27. Clause 21 amends s35 of the 2008 Act regarding the power of the Secretary of State to direct that a project 

should be treated under the NSIP regime. As part of this, the Bill makes new provisions regarding the ability 
to make a “qualifying request” to the Secretary of State in relation to business and commercial development.

28. However, there are inconsistencies between the arrangements in the Bill for qualifying requests in relation 
to business and commercial development and the existing arrangements for qualifying requests regarding other 
the types of development under the 2008 Act (as amended by the Localism Act 2011). The Bill limits the 
ability to make a qualifying request in respect of business and commercial development to the (prospective) 
applicant/developer. In contrast, anyone could make a qualifying request in relation to any of the other types of 
development covered by the 2008 Act (energy, transport etc).

29. When the Localism Bill was drafted, National Grid and others argued that the ability to make a qualifying 
request should not be open to anyone but should be limited to the (prospective) applicant and the relevant local 
authority. At the time, this was rejected. However, given that the Growth and Infrastructure Bill now introduces 
restricted arrangements for business and commercial development, the opportunity should be taken to make this 
consistent and apply restricted arrangements for qualifying request to all types of infrastructure covered by the 
Planning Act.

30. In addition, the Bill should also be used to address the current problem in the 2008 Act (as amended) that 
the ability to make a qualifying request does not stop, even when an application has been made. Requests to the 
Secretary of State to issue a direction under s35 could continue to be made after submission of an application, 
well into the stage of considering an application. This could cause unnecessary interference with an application 
and create ongoing uncertainty.

31. In order to achieve consistency and to streamline the process, the provisions in the Bill in relation to 
qualifying requests should be amended as follows:

(a) the ability to make a qualifying request in relation to all types of infrastructure development covered 
by the 2008 Act should be restricted to the (prospective) applicant/developer and the “relevant 
authority”, ie the authority to whom the application would ordinarily be made; and
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(b) there should be a cut-off date for making a qualifying request, namely the date that the application 
is made—whereby no further requests can be made after that date.

conclusIons

32. National Grid is a strong supporter of a planning and consenting regime that facilitates the development of 
energy infrastructure in a timely, economical and responsible manner, whilst ensuring fair, transparent and robust 
decision making processes. The Growth and Infrastructure Bill provides an opportunity for further consolidation 
and selective streamlining of the existing planning and consenting regimes. This opportunity should be used to 
ensure there is a clear legal framework which facilitates the provision of vital energy infrastructure in order to 
maintain security of energy supplies, facilitate the transition to a low carbon future, support economic growth 
and keep energy prices affordable.

November 2012

Memorandum submitted by the National Trust (GIB 31)

The National Trust is Europe’s largest conservation body with over four million members and an annual 
turnover of more than £400 million. Established over 115 years ago, our primary statutory purpose is to promote 
the preservation of special places for the benefit of the nation.25 To achieve this aim we manage over a quarter 
of a million hectares of land, more than 700 miles of unspoilt coastline and estuary, several hundred historic 
houses, gardens and parks, and six World Heritage Sites. More than 100 million visits are made every year to 
the properties in our care.

We are a major business as well as a charity. The NT owns Europe’s largest network of holiday cottages and 
gift shops, are a large-scale landlord and farming enterprise, and on occasion we also act as a developer, creating 
visitor facilities, converting buildings for business use, and constructing housing to support our conservation 
work. We are a major employer and invest in parts of the country that may otherwise be bypassed by normal 
market forces including a significant presence in six out of the 10 most deprived rural areas.

The National Trust supports a strong, effective land use planning system in England. We believe in the 
fundamental principle that planning exists to serve the public’s present and future interests. It is an essential tool 
for balancing a variety of land-use interests in the pursuit of an overriding public one.

The NT believes that a robust planning system as the best way to guide good development to the right place, 
and ensure that poorly designed proposals and those in the wrong location don’t get built. A robust system 
protects the things that matter to us all, from open spaces, green fields and productive agricultural land to much-
loved historic city centres, towns and villages. A strong and effective system also delivers the high-quality new 
homes, shops and services that communities want, where they want them, helping to support economic growth.

Effective planning should minimise the burdens of bureaucracy, cost and delay, and provide certainty about 
the ground rules by which decisions are made. But it should ensure freedom within this framework, so that 
individuals, companies and communities can exercise choice for the long-term in a balanced way.

The National Trust therefore supports an evidence-based, plan-led system as the best means to provide certainty 
and confidence, and to deliver good development in the right place. We support streamlining the planning system 
where appropriate to make it easier to participate in, and we support the shift towards a greater local say.

When the Government published the National Planning Policy Framework in March, it emphasised the 
importance of local plans and local say. The aim of the Growth and Infrastructure Bill is to promote growth, and 
it makes further changes to the way planning works. While we recognise the importance of getting the economy 
moving, the Bill as drafted contains quite a few new centralised powers and it remains far from clear how these 
will be implemented or that there are sufficient checks and balances in place.

We will be seeking answers to these questions from the Department as the Bill progresses, and keeping a close 
eye on the situation as it develops, particularly in the case of clauses that might undermine existing protections 
for special countryside and landscapes.

November 2012

Memorandum submitted by the Loose Anti Opencast Network (GIB 32)

clause 21
1. About the Loose Anti Opencast Network (LAON)

LAON was formed in 2009. It helps groups across the UK share information about the planning issues 
relating to opencast coal. Member groups in LAON provided much of the information that informed the House 
of Commons Debate on the Planning (Opencast Mining Separation Zones) Bill in 2011.Our evidence to the 
Communities and Local Government Select Committee in preparation for the Oral Hearing on Housing Planning 

25 Under section 4 of the National Trust Act 1907 and section 3 of the National Trust 1937.
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and Growth held on October on 15 October 2012 was published as written evidence. LAON is currently 
monitoring 14 actual or potential planning applications for opencast sites in England, as well a five in Wales and 
two in Scotland.

I act as the unpaid Co-ordinator and Research Officer for LAON.

2. Executive Summary
This memorandum argues that the determination of planning decisions for opencast or surface mine sites 

should remain the responsibility of Mineral Planning Authorities and not transferred to the National Significant 
Infrastructure Regime for the following reasons:

 — It would weakens the opportunity to object to a planning application.
 — It could affect thousands of people living on or close to England’s shallow coal fields.
 — There is little evidence to suggest that the present planning system used to determine opencast planning 

applications is delaying or preventing successful planning applications from being made.
 — Planning policy for coal should be aligned with Energy Policy. The expectation is that the use of coal 

for power generation purposes is going to decline significantly in the near future. There is no need 
therefore, to change the planning process for determining new opencast coal sites.

3. What groups and members represented by LAON fear as a consequence of passing this Bill in its present 
state1

3.1 Our concern is concentrated on Clause 21 of the Bill, where according to the Impact Assessment prepared 
for the Bill, includes provision for applications which are for mining and quarrying to be treated as major 
infrastructure projects.2 Groups and members which LAON represents fear that if this Bill is passed in its present 
state, that they will witness a rash of large opencast mine applications across the shallow coalfield areas of 
England. If the surface mining of coal is designated as a Major Infrastructure Project, then this provision is likely 
to affect the daily lives of thousands of people as these are likely to be the areas most affected:

countIes (england)
Co Durham, Cumbria, Derbyshire, Leicestershire, Nottinghamshire, Northumberland, Shropshire, 

Staffordshire and Warwickshire

unItary authorItIes (england)
Barnsley, Bolton, Gateshead, Kirklees, Newcastle upon Tyne, Leeds, Rotherham, St Helens, Stoke on Trent, 

Sunderland, Wakefield, Walsall and Wigan.

3.2 Our perception is that it is the intention of this Bill to make it easier for applicants to attain planning 
permission for sites which meet the threshold criteria that is eventually laid down. We fear that this will be the 
case because:

 — Local people will be less able to raise objections based on local knowledge of each site.
 — The costs involved in participating in any Public Inquiry.
 — The remoteness of the Case Officer dealing with the case.
 — The reduced time available in which to organise a group, research the issues and make informed 

objections.
3.3 Our other fear is that this Bill may make it easier to work coal deposits close to where people live. LAON 

has already recently had evidence published by the Select Committee on Communities and Local Government 
in which we highlighted our concerns over the way opencast coal planning applications are dealt with by the 
English planning system. We also highlighted the fact that in England it is estimated that there are reserves of 
516 million tonnes of surface mineable coal. However, 500 million tonnes of that coal are within 500 metres of 
where people live.3 We ask that these figures be born in mind when deciding on whether the surface mining of 
coal should or should not be included in any definition of a Major Infrastructure Project If the surface mining 
of coal is designated as a Major Infrastructure Project, then this provision is likely to affect the daily lives of 
thousands of people.

4. The evidence does not support the claims that system of gaining planning approval for surface mine sites 
needs to change

4.1 There is a long history of conflicts between opencast mine operators and local communities over new 
opencast mine applications. Hence at any one time, the contemporary diet of planning policies in operation 
represents a truce line which shows the relative strengths of the combatants. In Scotland and Wales, their 
current truce line represents a relative victory for the communities over the operators, since the mineral policies 
operating in those countries incorporate in their guidance, the need for a 500 metre separation zone between 
an opencast site and where people live.4 English planning guidance does not incorporate any such requirement 
despite attempts to try to incorporate such a requirement in the English planning system.5

4.2 In the English planning system, after a long struggle, the protection of the public interest from the 
depredations associated with opencast mining was enshrined in the “presumption against” opencast mining 
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clause that was inserted into the set of planning guidance documents issued in 1997.6 This at the time represented 
a “truce line” which was seen as a victory for the community campaigners.

However, by 2011 the operators were able to claim that:

“Whilst the ‘presumption against’ remains an irritant, it might be said that the industry has learned 
to live with it.”7

4.3 How this has happened can be traced back to two events, the publication of MPS2, “Controlling and 
Mitigating the Environmental Effects of Minerals Extraction in England”, in 2005.8 This document set out a 
quality assurance methodology, which if followed, would increase the chances of a successful mineral extraction 
application. Secondly the creation of the Coal Forum in 2006 which created an instutionalised pressure group 
located initially in the Department of Business, Enterprise and Regulatory Reform and eventually inside the 
Department of Energy and Climate Change up until the 2009 election. This body, which included amongst 
others, Civil Servants, Coal Producers, Trades Unions, Generating Companies and the Coal Authority was to 
revive the coal industry.

Its role was to:

“to bring forward ways of strengthening the industry, and working to ensure that the UK has the right 
framework to secure the long-term future of coal-fired power generation; optimise the use of our coal 
reserves, where recovery is economic; and stimulate investment in clean coal technologies.9

Its influence on advising coal operators on how to optimise the use of coal reserves soon saw a double strategy 
in operation. On the one hand the Coal Forum was successful in gaining acknowledgement in the 2007 Energy 
White Paper that in order to ensure UK energy security it was necessary to exploit the UK’s indigenous coal 
reserves. Having secured this statement of policy, this was used in subsequent planning applications for surface 
mines from 2007 until the implementation of the new National Planning Policy Framework (NPPF) in 2012.

4.4 This has swung the pendulum back in favour of the coal operators and against those communities who 
have opposed opencast mine applications. Between 2005 and 2011, prior to the implementation of the NPPF, this 
has been the record of public appeals against local authorities to refuse planning permission:

Site Name Planning Authority Public Inquiry Verdict
Long Moor Leicestershire Appeal upheld

Delhi Extension Northumberland Appeal upheld

Shotton, Northumberland Appeal upheld

Lodge House Derbyshire Appeal upheld

Huntington Lane Telford (Non Determination Public Inquiry 
which approved the application)

Newton Lane Leeds Appeal rejected

Bradley Co Durham Appeal rejected (Subject to an 
ongoing Judicial Review).

Public Inquiry decisions have the status of being case law decisions and can therefore be cited to justify the 
case for further approvals for new opencast sites. This can be seen in Appendix 2 as there has been an increase 
in the rate of first time approvals and an overall increase in the amount of opencast coal worked since 2005. 
It would seem that the figures bear out the increased confidence the industry felt that it would gain planning 
permissions, hence its willingness to put forward more sites for approval and the increasing reluctance of local 
authorities to refuse planning permission.

4.5 The introduction of the NPPF has, in the opinion of many observers, further improved the chances of 
applicants gaining planning permission, especially in light of the Planning Inspector’s decision to grant planning 
permission for an opencast mine at the Halton Lea Gate site in Northumberland. Judging from the reaction 
of the minerals industry, they see this as a landmark victory under the new NPPF system.11 If it survives a 
judicial review, it can be cited as a material consideration when any future mineral planning application is being 
determined. In that case the “great weight” argument about the national need for the mineral in question will 
be deemed to be more important than other considerations, such as, in this case, the site of this mine being 17 
metres from a house or 300 metres from an Area of Outstanding Natural Beauty.

4.6 It is LAON’S contention that this provides sufficient evidence that the planning system is not the cause of 
insufficient applications for new opencast mines coming forwards and succeeding and that such decisions should 
be left to Mineral Planning Authorities to determine.

5. The Planning and Energy Policy Paradox
5.1 Reference has already been made to the close interrelation between planning policy and energy policy over 

coal issues. Applicants for new opencast mine sites refer to the latest Energy Policy White Paper as a justification 
for the Need for Coal. The latest, “Planning Our Electric Future” is far more muted than its predecessors when it 
comes to stating the Need for Coal. This is this White Paper version of the Need for Coal argument:
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“Although coal may have an important role to play within the UK’s diverse generation mix, it is 
important it does so in a manner which complements the transition to a low-carbon economy.”12

That was written in 2009. Much has happened since then to weaken further the strength of the Need for Coal 
argument.

5.2 Firstly there is the evidence of the reduction in our capacity to burn coal for power generation purposes. 
This is because a third of coal burning power stations did not meet the required EU pollution standard and have 
or are due to close by the end of 2016. As a consequence the following will cease to be coal burning stations, 
Tilbury, Ferrybridge, Didcot, Ironbridge, Cockenzie and Kingsnorth.

5.3 Secondly, the Government, through measure such as the Carbon Tax and the new banding system for 
the Renewables Obligation Certificates has encouraged power generators to consider that a full conversion to 
biomass firing may be more profitable rather than burning coal. As a consequence, there is almost a rush out 
of coal. Tilbury has already been converted and a conversion plan for half of the Drax power station has been 
announced, along with Eggborough and Ironbridge.13

5.4 Thirdly the owners of the remaining coal fired power stations have until the end of next year to decide 
whether to upgrade their plant so that it conforms to the new Integrated Pollution Control Directive or close as 
a coal fired power station by the end of 2023. This is likely to further reduce the UK’s capacity to burn coal.14

5.5 Fourthly, uncertainty about when a commercially viable CCS system will be proven means that, for the 
foreseeable future, the demand for coal for power generation purposes will soon be in steep decline. So much so, 
that a recent DECC Consultation Document “Biomass, Electricity and Combined Heat and Power Plants” the 
following statement about the future use of coal appears.

“Informed by the findings of the Bioenergy Strategy the Government Response on the Banding Review 
of the Renewables Obligation, published on 25 July 2012 set out decisions on the support levels to be 
provided for different renewable electricity technologies from April 2013. This confirmed our primary 
focus for biomass electricity in the shorter term towards removing coal from the current UK power 
generation mix....”15

5.6 In addition LAON has obtained from the DECC a projection about the future use of coal up to 2031(See 
Appendix 3). It shows that using coal consumption in 2011 as a base line, coal usage for power generation 
purposes is to drop by 29.9% by 2016 and by 76.3% by 2021. These figures were complied in the summer 
of 2012 and may not take account of the more recent news about the conversion of Drax, Eggborough and 
Ironbridge power stations referred to above.16

5.7 One other point needs to be made here. It takes a coal operator approximately five years to go from 
conception to gaining planning permission for a new opencast mine. This is a long lead in time, not all of 
it taken up with the time it takes to determine an application. Then on average it takes about a year for the 
applicant to prove that they have met the planning condition requirements before they can begin to extract the 
coal Depending on the size of the site and how intensively it is worked, coal extraction can take about four 
years. By adding these figures together, if an applicant was currently at the conception stage, the last coal would 
be being extracted from the site in 2022, when the demand for coal is expected to be below 10 million tonnes.

5.8 Here then is the paradox. At the same time that there is evidence about a significant decline in the need for 
coal for power generation purposes, this Bill may allow for large surface mine sites to be fast tracked through 
the easier National Infrastructure Planning system. It could mean that two sets of policies are travelling in 
opposite direction, with an Energy Policy designed to phase out the use of coal one the one hand operating with 
a planning policy designed to enhance a more rapid degree of coal extraction on the other. We therefore argue 
that this Bill presents an opportunity to align planning policy with the emerging energy policy and exclude the 
surface mining of coal from any regulations covering quarrying and mining which would be introduced once 
this Bill becomes law.

5.9 Planning policy for coal should be aligned with Energy Policy. This evidence proves that the use of coal 
for power generation purposes is going to decline significantly in the near future. There is no need therefore, to 
change the planning process for determining new opencast coal sites in the way suggested by this Bill.

6. ConclusIon

6.1 The evidence presented here suggests that the present planning system effectively deals with planning 
applications for new opencast coal sites. With the prospect of a decline in the need for coal for power generation 
purposes there is no need to speed up planning decisions for new opencast sites. The surface mining of coal 
should be excluded from any regulation about mining or quarrying that is made under the provision of this Bill 
should it become an Act.
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APPENDIX 1

GROUPS REPRESENTED BY LAON

uk wIde

Coal Action Network

england

Alumwell Action Group Walsall
Cowley Residents Action Group Sheffield
Hilltop Action Group Derbyshire
North Pennine Protection Group Northumberland
Minorca Opencast Protest Group Leicestershire
Pont Valley Network Co Durham
Shortwood Farm Opencast Opposition Nottinghamshire
Skelmansthorpe Action Group Kirklees
Smalley Action Group Derbyshire
West Hallum Environment Group Derbyshire
Whittonstall Action Group Northumberland

northern Ireland

Say No To Lignite

scotland

Coal Action Scotland

wales

Green Valleys Alliance
The Merthyr Tydfil Anti Opencast Campaign

APPENDIX 2

PLANING APPROVALS AND REJECTIONS FOR ENGLISH OPENCAST SITES 2005–10

Year No of Approvals No Rejected Tonnage Approved
2005 1 0 40,000

2006 3 2 1,97 million

2007 6 0 5.53 million

2008 2 0 0.5 million

2009 4 2 3.09 million

2010 0 1 on appeal 0

Figures for 2011 are not available at the time of writing. (10)
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APPENDIX 3

A DECC TABLE OF THE ACTUAL AND ESTIMATED USE OF COAL FOR POWER GENERATION 
PURPOSES 2011–31

Year Tonnage (mt) Year Tonnage (mt)
2011 40.57 2021 9.63

2012 57.81 2022 9.24

2013 54.17 2023 8.15

2014 45.95 2024 7.35

2015 42.50 2025 5.36

2016 28.41 2026 4.06

2017 26.62 2027 2.36

2018 21.82 2028 1.65

2019 18.96 2029 1.38

2020 13.32 2030 1.36

November 2012

Memorandum submitted by Sylvia Mason (GIB 33)

We here in Amber Valley would like to inform you of the problems we are having, caused by the Growth 
and Infrastructure Bill. We were highly delighted when the Localism Bill introduced the Neighbourhood Plan 
concept; our community understood we would be able to plan our own fates, but it has all gone horribly wrong.

A relatively small area of Amber Valley to the east of the Borough will be swamped with large scale residential 
building proposals. Our traditional, proud, and separate communities will be merged into one very unpleasant 
and enormous conurbation, reducing desperately needed green space, utilising premium green belt land rather 
than brownfield, and without consideration of limited infrastructure or the quality of life of current and future 
residents.

We have been told by our Borough Council, “On the strength of demographically projected growth alone, 
Amber Valley would effectively have to be planning for virtually no economic growth at all (0.2% pa)”. But…
the authority is happy to put forward six large builds (500 plus houses each), all to be shoe-horned into the east 
side of the Borough where green space is at a premium. All this, with no plan on how to create jobs for the 
thousands of expected new residents, and all within a 3.5 mile radius on the town of Ripley.

We are not against all residential building and do understand that people need housing, but here in Amber 
Valley, there are currently 2,500 houses with planning permission yet to be built, almost 2,000 homes standing 
empty, and several builds on hold due to the banks’ squeeze on mortgages as well as low incomes and prospects 
in this area. The proposals for so many new houses make little sense in terms of concepts of sustainability—
whether economic, environmental, or social definitions are applied.

More than 30% of the proposed large builds are on green belt land, and despite having over 100 hectares of 
brownfield land available, only a small portion of the proposed sites are on brownfield sites.

We have been informed that only when the Core Strategy (as a part of the Derby Housing Market Area) is 
in place will the Localism Act come into play, allowing communities like ours to influence the location and 
approval of large-scale building proposals. However, because Amber Valley Borough Council has accepted 
plans based on developer preferences and land ownership and designated large builds in towns which only have 
very limited open green space left, there will be no choice, if the Core Strategy is passed, but to build on the plots 
identified and preferred by the developers. There is no other land available for the massive amount of housing 
each town is being allocated.

Amber Valley consists of some 26,500 hectares, (65,000 acres) around 102 square miles. ALL of the proposed 
large builds—around 4,600 houses—are to be built in an area of approximately 10 square miles around the town 
of Ripley. That equates to a considerable and unwarranted burden on 10% of the land area of Amber Valley.

Of the 9,000 houses it is suggested will be required in Amber Valley by 2028 around 4,500 already have 
planning permission leaving, according to Nigel Mills MP 4,414. These numbers equate to 276 houses per year 
between now and 2028. If brownfield sites were used as a first option, it could reduce that figure considerably; 
let’s say to 176 per annum. This would then equate to a couple of houses in each town/village over the whole 
of Amber Valley per annum. This is less contentious. Some of the small villages with no proposed new housing 
would welcome the building of a few homes so families can stay in the same community.
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As well as the above mentioned problems, we also have a significant issue of flooding and neat sewage in 
water courses. Water sewerage and drainage capacity is over burdened already as over the past 20 to 40 years 
this area has been bombarded with new builds and the antique drainage system is clearly incapable of taking 
anymore.

We are therefore, critical of the process, calculations, viability, and sustainability of such large-scale building 
proposals. We maintain that the transport and water infrastructure cannot cope and the builds are unreasonably 
sited in the most populous areas on the east side of the Borough to the detriment of the current inhabitants.

This is clearly NOT sustainability as per the NPPF.

Sustainable means ensuring that better lives for ourselves, it doesn’t mean worse lives for future generations.

Unless this just means people who live on the west of the A38 in Amber Valley.

Your own statement says that the new Bill:

“Will promote decentralisation and democratic engagement, and we will end the era of top-down 
government by giving new powers to local councils, communities, neighbourhoods and individuals.”

This is highly unlikely as Amber Valley Borough Council is not engaging with town and parish councils. It has 
hardly attended any of the Neighbourhood Plan fora and offers little to no assistance to the Neighbourhood Forum 
project. It rebuffs the attempts of communities and individuals to oppose the devastation of our communities and 
villages by making them into one massive conurbation.

This Bill has also proven not to be effective in a recent case here in Amber Valley where planning permission 
was sought by Peveril Homes (AV/2011/0528) for 98 houses on Codnor Common (common land). The Planning 
Board unanimously rejected this build—it has been stopped on several occasions in the past—as the land is SSI, 
and it is also a departure from the local plan. Peveril Homes appealed, a government inspector was bought in and 
stated that the land must have a buffer area between the two villages of Codnor and Waingroves. Peveril Homes 
agreed to this. The inspector took this decision AWAY from local town councillors, community and individuals 
and allowed the appeal. Peveril Homes has since put in a second application for 79 houses on the common land 
taking away the buffer zone.

The Localism Bill is clearly NOT working, it is not “giving new powers to local councils, communities, 
neighbourhoods and individuals.” It continues to favour large developers and is run by government hundreds of 
miles away, removed from knowledge and understanding of the local situation.

Amber Valley Borough Council is “ticking the boxes” by holding consultations that are poorly promoted, 
managing to ensure any opposition is marginalised, and promoting subjective information not objective.

The most recent being Europe’s largest solar panel farm, which people were informed about on 9 November 
with 21 days to lodge comments with the Council. Even though this considerable application in four parts is a 
departure from the local plan, the Council plans to consider it under delegated powers. This proposed build is 
AGAIN on greenbelt land, AGAIN in the east of the Amber Valley Borough, and most of the locals have NOT 
even been informed of this project and have been given only the statutory minimum time to research, analyse, 
and consider a response to the proposal.

Whilst we would love to become the solar capital of the EU, we would prefer panels to be sited on house 
roofs or lamppost tops, not valuable green belt land—OUR valuable green belt land which is, under this present 
government, in rapid decline, counter to the promises made so recently.

Another problem this Growth Bill is causing is the changes to the process of Village Green applications on 
land already earmarked for building. This is another major setback for democracy and communities everywhere. 
While land development companies and local authorities have staff being paid to find and bring forward spurious 
and speculative planning applications on green spaces, communities do not get paid to fight to protect land. This 
Bill penalises those with sound cases and that cannot be right under any circumstances. This Bill removes any 
chance for communities to save land from predatory developers. This is appalling legislation and it will cost 
all of us in the end. You are telling us that you know what is best for us. This is socialism—top down decision-
making—and runs counter to real Conservatism and to the British way of life. ALL our green space land is 
earmarked for building and our ONLY way of trying to save any for the public in this area would be to apply for 
Village Green status, but we will soon not be able to do that!

For your information I am attaching a list of proposed large builds by hectare, this is not the total extent of 
proposed builds in our area, there are many small ones as well and others that have been passed and are on hold. 
I am also attaching a map of the Ripley area with potential builds blocked out, from which you can see pretty 
much all of the local open space is planned for building upon, We reject this plan as fervently as we can, but the 
Borough Council persist in trying to push it through to the detriment of the residents of Amber Valley East and 
the benefit of those residing to the west of Amber Valley.
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Total Hectares in AVBC over 26,500.

Amber Valley EAST approx one third 8,833 Hectares.

Proposed builds East A38 Status Total houses Hectares
Outseats farm Alfreton OGS 520 20.16

Greenwich Ripley GB 550 31.30

Codnor Common OGS 200 16.00

Codnor Greenbelt GB 550 26.50

Loscoe/Heanor OGS/BR 500 19.40

Coppice Farm Ripley OGS 360 20.20

Cinderhill Denby OGS 1,800 85.20

American adventure Shipley BR 400 80.00

Small build at Riddings GB Caravan site

Street Lane Denby GB Solar fields 50.00

Crematorium OGS 3.00

Amber Valley West

Radbourne Mackworth OGS 600

Potential Builds East

Chesterfield Road Alfreton OGS 520 17.35

Birchwood Lane Somercotes OGS/Br 680 22.70

Lily St Swanick OGS 1,430 47.71

Derby Rd Swanwick GB 660 32.97

Heritage Fm Riddings GB 2,000 66.00

Heage Rd Marehay GB 3,000 96.49

Cinderhill Denby (original) OGS/GB 3,000 130.00

Newlands Heanor (original) OGS/GB 4,000 94.00

Hardy Barn Heanor GB 795 27.00

Codnor Common/Copice OGS 1,600 36.13

Potential Builds West

Far Laund Belper GB 1,080 30.65

Mill Lane Belper OGS 820 22.31

Markeaton Stones Mackworth OGS 2,000 132.46

Radbourne Mackworth OGS 4,860 182.00

OGS = Open green space 
GB = Green belt 
Br = Brownbelt

November 2012

Memorandum submitted by CBI (GIB 34)

1. The CBI is the UK’s leading business organisation, speaking for some 240,000 businesses that together 
employ around a third of the private sector workforce. With offices across the UK as well as representation in 
Brussels, Washington, Beijing and Delhi the CBI communicates the British business voice around the world.

executIve summary

2. The Growth and Infrastructure Bill includes a number of important measures that will streamline the 
planning system for both local projects and major infrastructure. Despite policy change in recent years, planning 
is still regarded as a barrier to infrastructure delivery for almost all businesses, and the Bill includes important 
reforms that address some specific concerns of businesses.

3. We welcome the attempt to improve the speed and quality of local planning decisions and to get stalled 
projects off the ground by enabling the affordable housing element of section 106 agreements to be renegotiated. 
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Action to streamline the Planning Act regime by reducing the scope of Special Parliamentary Procedure is 
crucial and we also support moves to give project promoters of new categories of development the option of 
going through this fast-track process.

4. However, we believe that the business-wide benefits of the delay to commercial property revaluation have 
been overstated by government and we have concerns about the lack of consultation or impact assessment on 
this measure before its inclusion in the Bill.

5. Employee-owner status may be of mutual benefit to some businesses and their employees, but it is a niche 
idea and will not impact the vast majority of businesses. If the government wants to boost job-rich growth by 
making it less risky for firms to take on new staff then the focus should be more radical reform of employment 
tribunals.

cbI submIssIon

Urgent improvements to infrastructure are needed to encourage business investment and growth
6. Infrastructure plays a crucial role as both a driver and an enabler of economic growth. Businesses rely 

on good infrastructure to get closer to their customers and supply chains, and the strength of their networks 
influences their ability to export and innovate. Four in five businesses cite transport and digital infrastructure as 
significant to their investment decisions.

7. But companies have concerns about the state of key parts of the UK’s infrastructure—61% believe our 
networks compare unfavourably to those of EU countries according to the latest CBI/KPMG Infrastructure 
Survey. We have welcomed a wide range of infrastructure policy announcements from government but now 
need to see more action on the ground to support business confidence.

8. The CBI has urged government to focus on project delivery and tackle barriers that are preventing 
development from being progressed. The same infrastructure survey revealed that 97% of firms regard planning 
as one of these barriers and the CBI believes that government is right to continue to press the case for reform.

9. This Bill includes a number of important measures that will speed up planning for both major projects and 
local development and will help to build business confidence and encourage investment.

Action to streamline the regime for nationally significant projects is essential
10. Businesses see the benefits of the fast-track planning system for major infrastructure projects introduced 

by the Planning Act 2008. The front-loaded system ensures there is extensive consultation on proposed major 
development before examination and decision making take place within stringent timeframes.

11. However, it is right that the regime should be continually reviewed to ensure that it is fit for purpose and 
encouraging companies to come forward with their proposals for major projects.

12. We welcome the provision in Clauses 19 and 20 of the Growth and Infrastructure Bill to reduce the 
circumstances in which Special Parliamentary Procedure (SPP) kicks in. The CBI has argued that the scope of 
SPP within the Planning Act regime should be reconsidered to ensure that the fast-track nature of the system is 
not undermined. This will increase confidence among project promoters and investors.

13. While the Bill goes a long way to allaying businesses’ concerns about SPP, CBI companies suggest it 
could go a stage further. SPP will still apply to the compulsory acquisition of open-space land unless specifically 
exempted by the Secretary of State. We believe that this represents a duplication of activity that takes place in the 
development consent process itself. SPP could satisfactorily be removed for these cases too, without damaging 
the fairness or transparency of the system.

14. It also makes sense to explore whether new categories of development could be brought within the scope of 
the Planning Act regime (Clause 21). Early representations from the minerals sector as well as large commercial 
property developers have indicated that there would be some appetite to take up this option where projects are of 
sufficient scale. It is important that these developments are truly nationally significant or sufficiently complex to 
justify using this central process. We agree with the government’s intention to make this provision optional, so 
project promoters will be able to choose whether to apply centrally or locally for planning permission.

Fast-tracking the delivery of digital infrastructure is crucial to support new business activity
15. We also welcome reforms that will speed up the delivery of crucial broadband infrastructure across 

the country. Digital infrastructure is of growing importance to businesses, who recognise that networks have 
improved markedly in recent years. But to realise the government’s ambition of achieving the “best superfast 
broadband network in Europe” it is essential that the pace of investment is maintained.

16. The private sector is investing heavily over the next five years to make the UK’s mobile and broadband 
networks world-beaters. It is encouraging to see the government’s high-level ambition now being matched with 
a focus on rolling out infrastructure that will ensure fast-growing firms can make the most of new technologies.

17. Many local authorities have taken a constructive and proactive approach to the development of digital 
infrastructure. For instance, Surrey County Council has invested £20 million to deliver superfast broadband 
across the county—far in advance of the standard “match funding model” that is typically used.
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18. Relaxing planning controls for this type of infrastructure shows that government understands the 
significance that businesses attach to fast and reliable broadband networks and is willing to remove barriers that 
prevent it from being rolled out across the country.

The local planning system must be streamlined to promote growth
19. The CBI supports the local plan-led system and recognises that local authorities, their communities and 

businesses should be primarily responsible for decisions on how and where development takes place. The newly-
published National Planning Policy Framework (NPPF) solidifies this approach; it outlines the pro-growth 
principles that should underpin planning and, crucially, provides an incentive for authorities to create and update 
their local development frameworks.

20. However, these changes must now be implemented quickly at a local level and the planning process itself 
should be reviewed to ensure it is upholding the principles of the NPPF. The bill includes a number of reforms 
to streamline local planning and incentivise efficient and effective decisions.

The CBI welcomes the measures aimed at increasing transparency and accountability in the planning system
21. CBI companies have welcomed the provision that will give developers flexibility to apply directly to 

the Planning Inspectorate in cases where local planning authorities have shown consistent underperformance 
(Clause 1).

22. Authorities that consistently reject applications, often disregarding the advice of their own planning 
officers only for these decisions to be overturned on appeal, act as a drain on public and private resources and 
prevent crucial and sustainable development from taking place. Similarly, almost half of major applications are 
not determined within the 13-week target, restricting the speed at which projects can be taken forward.

23. Improving the transparency of planning performance will act as an incentive for authorities to improve, 
making evidence-based decisions quickly. It may also shine a light on areas where planning departments are 
under-resourced and encourage local authorities to prioritise this part of their work.

24. The assessment criteria for judging the performance of local authorities is the key to whether this policy is 
successful. We support the suggestion that assessment is based on objective data indicating the speed and quality 
of planning decisions. Businesses also think it would be beneficial to include cases where development has been 
refused against officer recommendation in the measure of quality.

25. The CBI also sees merit in the reforms that will restrict the amount of information they are required to 
provide to a proportionate level (Clause 4). Introducing a “reasonableness” test for this information will ensure 
that planning authorities only request that which will be a material consideration in the application. Furthermore, 
increased powers for the Planning Inspectorate to award costs will encourage timely and positive decision taking 
(Clauses 2 and 3).

26. Action to reinvigorate housing projects that have stalled due to changing economic circumstances is 
another necessary reform that promises to kick-start development on projects that have been rendered unviable. 
Businesses favour a collaborative approach in which they can renegotiate previously agreed section 106 
agreements with local planning authorities. But where this is not yielding results, the ability to appeal to the 
Planning Inspectorate will provide another route to ensure important schemes can go ahead.

Amending the review procedures for mineral planning permissions will provide greater flexibility and reduce 
costs for the industry

27. Clause 8 of the Bill amends a specific set of rules for the minerals industry dealing with periodic reviews 
of planning permissions. At present, mineral planning authorities must conduct reviews of their permissions 
every 15 years, regardless of the effectiveness of the conditions in place. This creates substantial costs for 
businesses in the sector and inflexibility for the authorities themselves.

28. The Bill will ensure that reviews are only conducted when absolutely necessary and not more frequently 
than every 15 years—a change that is welcomed by the industry. To improve on the legislation, government 
should set out more clearly the grounds on which planning authorities will be able to call for a review.

The business-wide benefits of changes to the business rates regime are overstated
29. The announcement of the two-year delay to the revaluation of commercial property for business rates 

received a mixed response from business. Where property values have decreased, companies would have 
reasonably expected their rates bills to fall after revaluation, with the burden shifted to businesses occupying 
properties that have maintained or increased in value.

30. Five-yearly revaluations provide a level of certainty for businesses, who can be assured that their rates bill 
accurately reflects the value of the properties they occupy. The government’s claim that the delay to revaluation 
will increase certainty for business is therefore overstated as companies may lose confidence that they can plan 
their investments according to this predictable timeframe in the future.

31. In addition, the CBI has concerns about the lack of consultation and impact assessment that has taken 
place on this policy. Ministers themselves admit that the assumptions behind the change are based on “limited 
rental market evidence” and we would question whether this is the best foundation on which to make such a 
change. Government has justified the delay by saying that many businesses would have faced unexpected hikes 
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in rates after revaluation. But there has been no evidence to show how this situation would be any different two 
years later.

32. We would urge government to publish an honest assessment on the impact of the policy to give businesses 
greater confidence in the solidity of the revaluation system.

Employee-owner status must not distract from wider Government deregulatory agenda on employment
33. The CBI believes that employee-ownership will be of interest to some businesses and their employees, 

but it is a niche idea and not relevant to the majority of workplaces. We would be concerned if the development 
of this idea held up progress on other essential parts of the government’s deregulatory agenda on areas like 
employment tribunals, which is a key concern for all employers.

34. In developing employee-owner status, the government should ensure that firms have security against any 
future claim that the staff member was an employee, not an employee-owner. Having the informed consent of 
the parties entering into such an arrangement is a necessity for this reason. It is also necessary because both 
parties would be exposing themselves to immediate and longer-term financial liabilities. Complications arising 
from difficulties in determining the valuation and taxation of shares also need to be addressed for the new status 
to be effective.

November 2012

Memorandum submitted by Highbury Group on Housing Delivery (GIB 35)

summary

The group shares the Governments concern as to the inadequate level of housing completions. We are, 
however, concerned that some of the Government’s proposals may have a negative impact on the quality of 
housing output, while not necessarily increasing the quantitative output. We are concerned that the focus of the 
Government’s proposals is misdirected. There is limited evidence that the slowing down of the development 
programme is due mainly to unnecessary delays caused by local planning authorities, or by the onerous nature of 
s106 agreements. More fundamental is the lack of financial support for affordable housing and for the transport, 
utilities and social infrastructure to ensure that new developments are both sustainable and marketable.

IntroductIon

Our comments are limited to the key clauses which impact on housing delivery. The Highbury Group comprises 
an independent group of specialists from public, private and independent sectors with a membership drawn from 
housing, planning and related professions. It offers advice and makes representations to Government and other 
agencies on a variety of subjects, including responses to the changes in the economic and funding climate, with 
the aim of maintaining and increasing the output of housing, including high quality affordable housing. (See 
footnote for membership and objectives.)

Clause 1. Designation of local planning authorities as poorly performing with applicants having the option to 
make application directly to the secretary of State

We are concerned at the removal of planning decisions from a democratic decision making process.

We are also concerned whether central government has the resources or the skills to carry out planning functions 
of individual local authorities. As consideration of planning applications requires both local knowledge and the 
capacity to undertake site visits and community consultation, it is difficult to understand how the centralisation 
of such processes would be practical, let alone cost-effective. We would have concerns if central government 
was to contract out such functions to private consultancies, as this could lead to conflicts of interest.

Criteria for judging whether a LPA performance is poor can be problematic. Any judgement based solely on 
quantitative data, such as approval rates or proportion of decisions made within a specified timescale, ignores 
the fundamental issue of policy compliance—ie whether the applications refused were, in fact, rightly refused on 
the basis of non- compliance with published planning policy. Moreover, the time taken to approve a scheme can 
reflect a number of factors, including the LPAs requirement for additional information to justify the application, 
and the extent to which the applicant cooperates to provide the required information. Delays in considering 
applicants may also reflect the lack of capacity within a LPA to process applications.

Clause 5. Modification or discharge of affordable housing requirements secured through s106 agreements
The focus of the proposal is that where a scheme is not viable, any affordable housing obligation should be 

reviewed, and if necessary, be waived.

The presumption behind the proposal appears to be that it is onerous requirements for affordable housing set by 
local planning authorities that are the main reason for the slowing down of the development programme. Neither 
the Government, nor any other body, has, however provided any evidence for this presumption. There may be 
a range of reasons for schemes given planning consent before the recession not being developed, including the 
lack of public funding for affordable housing and/or infrastructure and changes in demand, generally related to 
reduced availability of finance for purchase and availability of development finance.
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It should be recognised that planning agreements are freely entered into by applicants, and that they constitute 
an agreement between the applicant and the local planning authority. In acquiring sites, designing schemes, 
applying for planning consents and agreeing planning obligations, developers should have had regard to changing 
market demand and other economic factors. While it may be reasonable for a developer to approach the LPA 
to vary an agreement should circumstances change, it is questionable whether it is appropriate to unilaterally 
amend an agreement freely entered into. The Government has not provided substantive evidence that LPAs are 
holding back development by refusing to review consents. There is a case for arguing that where a developer is 
no longer able to proceed with a consented scheme, then the onus should be on the applicant to put forward an 
alternative development proposal based on an option which is viable.

Any review of a planning agreement related to a consented scheme should be based on the following principles:

(a) it covers all obligations and is not just limited to the affordable housing component; 
(b) it covers CIL where applicable;
(c) all justifications by the developer for amendment are in public and open to challenge by the local 

planning authority;
(d) there are sensible bounceback/clawback/completion mechanisms to ensure that if the review is 

too pessimistic or development does not start in the short term, the lost obligations and/or CIL 
contributions are reactivated; and

(e) there are no other impediments to the development taking place (for example in relation to land 
assembly or development finance).

It should be noted that in many parts of the country, demand has revived to the extent that sales prices are 
significantly above their pre-2008 peak. On prime central London sites, international property investment has 
generated a new boom, with knock-on effects elsewhere in London, and in housing markets within commuting 
range of the capital. It is wrong, therefore, to presume that all development is less profitable than developers 
has assumed. In some circumstances the profit now anticipated may be less than previous overoptimistic 
assumptions, but this is not an argument for altering the nature of a planning consent so that these original 
expectations can still be realised in full.

Data published by Glenigan for the LGA and by the Mayor of London in his annual monitoring report 
demonstrates that the backlog of consented but unimplemented schemes is reducing rather than increasing. 
Glenigan shows the number of unimplemented schemes (ie consented but not completed) nationally as falling 
from 499,873 at March 2008 to 399,816 in December 2012. The Mayor’s report gives a fall from 126,000 in 
April 2010 to 93,000 in April 2011 of the consented homes not started on site, with the number of homes under 
construction increasing from 67,000 to 101,000 over the same period. This demonstrates that the number of 
stalled schemes is falling rather than increasing.

Our main concern is that the waiving of planning s106 agreements, especially those relating to affordable 
housing, will lead to a reduced quality of development output. It should be recognised that the purpose of 
planning obligations is to either ensure that a development is acceptable in policy terms, or to mitigate the 
negative impacts of a scheme. While the government is separately consulting on proposal to encourage 
renegotiation of s106 agreements, (the group’s response being attached as an annex to this submission,) the 
clause in the Bill relates solely to the issue of modifying or discharging agreements relating to affordable 
housing provision. The Government has not satisfactorily explained why this specific component should take the 
hit for developer’s failure to anticipate changing circumstances. This is not acceptable in terms of the negative 
impact on households in the greatest housing need. Moreover, to modify or waive affordable housing obligations 
is completely contrary to the Government’s objectives, shared by local planning authorities, to achieve the 
development of more mixed and balanced communities.

The government might also be concerned to maximise the supply of affordable housing in all parts of the 
country likely to be affected by the impact of the cap on housing benefits in April next year, when benefit 
recipients attempt to move to meet the new restrictions but still maintain a roof over their head.

Clause 6 Authority to public bodies to dispose of land at best value

This proposal is supported, subject to the public body needed to demonstrate the public policy benefits of 
such a disposal. However, where a public sector body is disposing of land to a private sector organisation or 
individual at less than best consideration. the LPA should retain an equity stake in such land to ensure at least 
part of future value appreciations returns to the public sector.

It is suggested that officials at DCLG request the RICS to update their advice on disposals of public assets 
at less than best consideration to reflect this measure in the Bill. The recent revision, published in December 
2011,26 was only intended to be an interim review, pending some experience of the measures contained in the 
Localism Act.

26 http://www.rics.org/uk/knowledge/more-services/guides-advice/local-authority-asset-management/local-authority-asset-management-07-
disposal-of-land-at-less-than-best-consideration
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Clause 21 Extended criteria for referral of major infrastructure developments to the infrastructure planning 
process.

We are concerned at the proposal to take further developments out of the democratic decision making process. 
Decisions for major schemes need to operate within an explicit framework of national, regional and sub-regional 
planning and infrastructure policies.

Annex

DCLG S106 CONSULTATION: RESPONSE BY HIGHBURY GROUP ON HOUSING DELIVERY

We do not consider that Government encouragement to Local Authorities to renegotiate agreements entered 
into voluntarily by developers is appropriate unless there are very clear controls over the use of the process. In 
our view best practice for large scale developments involving development timescales over three years should 
already include formal mechanisms for review by scheme phase to reflect both changes in market demand, costs, 
value, availability of public funding and other external factors. This would be in accordance with the ATLAS 
best practice guide on Cascade agreements, previously endorsed by CLG and the guidance set out in the Mayor 
of London’s Housing SPG (2005).

The purpose of revised financial appraisals is to inform a renegotiation of a s106 agreement to reflect changes 
in the development economics of a scheme. Where a developer has entered into a s106 agreement without a 
mechanism for review to reflect changes in circumstances, including potential fall in anticipated sales values, this 
may reflect poor decision making. It should not be assumed that the local planning authority should automatically 
reduce the developer’s obligations to reflect the changed circumstances. It is wrong to assume that a review will 
necessarily demonstrate a weakening of viability from the developer’s perspective and a reduction in viability. In 
some circumstances, an increase in value may be greater than an increase in costs, and may therefore justify an 
increase in the planning obligation in relation to that previously agreed, and this may include an increase in the 
quantity, quality and/or affordability of affordable housing provision either within a scheme or as a contribution 
to off-site development. In some cases subsidy to the development may be available that was not guaranteed at 
the time of the initial appraisal and planning consent.

It should be noted that from the perspective of the local planning authority, the purpose of a development 
viability assessment is not just to assess whether there is a viability based justification for non-compliance 
with the policy of the LPA, but also to test whether the provision of public subsidy, either in terms of grant or 
discounted land cost is justified in terms of additionality principles—ie whether policy compliance could be 
achieved without subsidy. A viability assessment can therefore demonstrate what additional affordable housing 
outputs could be achieved by increased subsidy. This approach was accepted by the HCA and its predecessor 
body, the Housing Corporation. 

We also consider inappropriate the separate announcement by Ministers that developers should have the right 
to refer s106 agreements which they have signed to the planning inspectorate, who would then have the power 
to impose revisions to the agreement on the local planning authority. This is not an appropriate function for the 
planning inspectorate. While a LPA and developer in dispute should be able to agree to appoint an arbiter, this 
should not be a unilateral process initiated by a single party.

It should be noted that while development viability is a factor which should be taken into account in determining 
a planning application it is not the primary consideration. As s106 obligations need to be justifiable in terms of 
being necessary to make a development proposal policy compliant, it follows that waiving a planning obligation 
freely entered into would make a development proposal less acceptable to the local planning authority. It should 
be noted that the variation of a planning consent and planning obligation on the grounds of reduced viability, 
may be of such significance as to make a development proposal unacceptable to the local planning authority. 
LPAs should have the right to reach such a judgement and it is not appropriate for the planning inspectorate to 
impose revisions to a scheme on the local planning authority.

We recognise, however, that not all s106 Agreements will have been drafted in line with the best practice 
outlined in this response. Accepting that circumstances have changed in many cases through factors beyond 
the control of either party, we consider that a more appropriate response from Government would be to issue a 
Chief Planner’s letter, or some best practice guidance, to highlight good practice in the voluntary renegotiation 
of agreements where the interests of both contracting parties have been protected. If the proposed approach is 
pursued then the Group believes that: 

(a) it should only apply where a developer is able to demonstrate, to the satisfaction of the planning 
authority, that the development will proceed if the obligation is waived or relaxed;

(b) the application process should be supported by information that shows that the development will 
proceed and by a viability analysis (or other material) that provides a clear and compelling reason 
for relaxing the planning obligation. All of this material should be open for public review, scrutiny 
and challenge; and

(c) if an obligation is relaxed then the amended agreement should contain “catch up” provisions that 
allow affordable housing levels to be reviewed again if the developer fails to start/is materially 
delayed or if the viability analysis turns out to have been wrong.
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footnote

The Highbury Group is an independent group of specialists from public, private and independent sectors 
from housing, planning and related professions which prepares proposals for Government and other agencies on 
maintaining and expanding the output of housing including affordable housing.

The group was established in 2008. It comprises the following core members: Duncan Bowie—University 
of Westminster (convener); Stephen Ashworth—SRN Denton; Julia Atkins—London Metropolitan University; 
Bob Colenutt—Northampton Institute for Urban Affairs; Kathleen Dunmore—Three Dragons; Michael 
Edwards—Bartlett School of Planning, UCL; Deborah Garvie—SHELTER; Stephen Hill—C20 Futureplanners; 
Roy Hind—Bedfordshire Pilgrims HA; Angela Housham—consultant; Andy von Bradsky—PRP; Seema 
Manchanda—LB Wandsworth; Tony Manzi—University of Westminster; James Stevens—Home Builders 
Federation; Peter Studdert—planning consultant; Janet Sutherland—JTP Cities; Paul Watt—Birkbeck College; 
Nicholas Falk—URBED; Richard Donnell—Hometrack; Pete Redman—Housing Futures; Richard Simmons—
consultant; Eric Sorensen—consultant; Pippa Read—National Housing Federation: Roger Jarman—housing 
consultant.

The views and recommendations of the Highbury Group as set out in this and other papers are ones reached 
collectively through debate and reflect the balance of member views. They do not necessarily represent those of 
individual members or of their employer organisations.

The key purpose of the group is to promote policies and delivery mechanisms, which:

 — increase the overall supply of housing in line with need;
 — ensure that the supply of both existing and new housing in all tenures is of good quality and affordable 

by households on middle and lower incomes;
 — support the most effective use of both existing stock and new supply; and
 — ensure that housing is properly supported by accessible infrastructure, facilities and employment 

opportunities.
November 2012

Memorandum submitted by Barratt Developments plc (GIB 36)
summary

1. Barratt is Britain’s best known housebuilder and at any one time has about 230 planning applications 
within the planning system covering about 40,000 plots. Therefore, the Company is one of the biggest users of 
the planning system and has a specific interest in its efficiency.

2. This evidence relates to the planning clauses and, in particular, Clauses 1, 2, 4, 5, 6, 12, 13 and 14.

3. This Company is supportive of these clauses but considers some need amendment to be effective. This 
concern relates to:

(a) Clause 1

 — The need for clarity in the definition of a designated planning authority.
 — The risk associated with the lack of a right of appeal.

(b) Clause 2

 — The lack of clarity about the basis of the rules under which partial costs, including those of the Secretary 
of State’s, that may be sought to be recovered.

(c) Clause 4

 — The operation of effective measures to prevent the requirement for unnecessary information.

(d) Clause 5

 — The limitation of the modification of Section 106 Agreements to Affordable housing.

(e) Clauses 12, 13 and 14

 — Potential avoidance of trigger events.

IntroductIon

1. This evidence is submitted on behalf of Barratt Developments Plc who trade under the names of Barratt 
Homes, David Wilson Homes, Ward Homes and Wilson Bowden Developments.

2. Barratt is Britain’s best known housebuilder and has sold over 350,000 new homes around the country and 
is one of the leaders in terms of low carbon design, urban regeneration and social housing provision, in addition 
to its mainstream market housing activities.
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3. The Company’s results for the year ending 30 June 2012 showed we completed about 12,850 dwellings 
despite the challenging economic background, of which 22.8% were social housing. The Company is building on 
387 sites in England, Wales and Scotland. It re-entered the land market in 2009 and has an owned and controlled 
landbank of about 55,300 plots. The Company also holds about 10,500 acres of strategic land whereby sites are 
pursued for allocation in the development plan system before a planning application is made.

4. At any point, the Company has about 230 planning applications within the planning process ranging from 
minor replans to major sites in excess of 1,000 dwellings and so has a major interest in planning efficiency. 
However, in its recent results, it recorded that by 30 June 2013 there would still be around 4,500 impaired plots, 
and so has a considerable interest in proposals that could improve the viability of development.

background facts

5. Barratt Developments Plc have about 230 planning applications in the planning process at any point in 
time, covering about 40,000 residential plots. A record of timescales has been maintained since July 2010 
covering all elements of the process from pre-application to discharge of commencement conditions and across 
all application types—replans, reserved matters and full or outline applications.

6. Most applications by this Company fall into the category of major applications and it has been noticeable 
that the average time to achieve an implementable consent across all application types has on average risen from 
52 weeks to 65 weeks between July 2010 and September 2012. The element of the process that only deals with 
the process from application submission to decision (grant, refuse or minded to grant) has stretched from 19 
weeks to 28 weeks.

7. In September 2012, DCLG published the monitoring statistics for planning applications for 2011–12 under 
the “Planning Guarantee Monitoring Report” showing that after 26 weeks about 2,700 major applications were 
undetermined. This period only relates to the application processing part of the permission process.

8. Therefore, any claims that planning delay is not an issue needing to be tackled is wide of the mark and this 
Company welcomes any measures which will result in speeding up the process.

clause 1
9. This Company considers that it is necessary to seek to speed up the determination process.

10. The last Government sought to provide an incentive to local authorities by providing a Planning and 
Housing Grant (a reward for determining applications in the statutory period). In a statistical sense it showed an 
improvement in performance but had the unintended consequence that, in some cases, just before the lapse of the 
statutory period, applicants were invited to withdraw and resubmit as a “free go” otherwise they faced a refusal. 
So whilst the statistics improved they masked some inefficiencies. It also gave rise to taking more of the process 
outside of the determination period by, for example, greater use of pre-application discussions and a rise in pre-
commencement conditions so that the determination period was a matter of application processing rather than 
decision making. It is unlikely when considered in total from pre-application to discharge of pre-commencement 
condition discharge improved at all.

11. This Government scrapped the grant and preferred the incentive of the New Homes Bonus. The experience 
of this Company is that this Bonus has failed to change behaviour, despite the benefit of the Bonus featuring as 
information in our new planning applications.

12. In this regard a great deal of comment was generated when Clause 143 was introduced into the Localism 
Act 2011. This Company has no evidence that alerting local authorities to the financial benefits of development 
has made a difference to planning performance.

13. Against this background it is appropriate to consider that more needs to be done and the prospect of an 
authority losing its planning powers ought to bring about a change of behaviour.

14. However, the proposal is not without recognisable difficulty and/or uncertainties. These may be able to 
be addressed by secondary legislation but there is a need for clarification to understand the proper operation of 
the procedure. This Company has no objection to the Secretary of State designating particular authorities and 
whilst it may (or may not) disagree with any list, it is prepared to accept that there is a reasonable chance that 
the Secretary of State can produce a cogently argued list. This Company would regard the starting point for any 
determination of a poor performing authority to be the lack of existence of an up to date local plan. Thereafter, 
it may be reasonable to apply other metrics but the starting point of an up to date local plan would reflect that 
planning is a plan based system as emphasised more recently by the NPPF. However, it would be very unusual 
that a currently poor performing authority would justifiably remain on that list for a long period. Similarly, an 
authority not currently adjudged to be a poor performer could become one over time. Therefore, the clarity of 
the designated period and arrangements for monitoring need to be made.

15. If an authority is to remain on a poor performance list for a minimum of a year then their performance 
should be monitored quarterly and that be used as a basis for subsequent removal from the list or not, as the 
case may be. Equally, there is no reason to keep the list un-amended for a full year but new authorities could 
be added on a quarterly basis if their performance deteriorates. The Company would see this operating via 
a long list (authorities without a plan) and then the short list of authorities who fell foul of other particular 
metrics. In this regard the Company find it curious that the Impact Assessment refers to a metric—20% of major 
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decisions overturned on appeal—that does not apply to any authority. The metrics need to be carefully chosen 
and reasonable in all the circumstances.

16. An application can be expected to be required to meet with the statutory national information 
requirements but on what basis will the applicant be able to judge to what extent further information is required. 
Notwithstanding the provisions of Clause 4, which this Company supports, most supporting information is 
determined by a reasonable judgement sometimes as a result of pre-application discussions. Given that there is 
no right of appeal, it will be necessary to get the application ‘right first time’ but there is no apparent provision 
for amendment.

17. Although the provision of the Localism Act 2011, Clause 122 has yet to have its associated Development 
Order issued, it is a reasonable expectation that public consultation should be carried out. This Company 
routinely carries out consultations irrespective of any statutory requirement and reflects upon that in the final 
form of the application. Similarly, the Company acts responsibly by engaging in pre-application discussions 
with the local authority and statutory consultees. It is unclear how an application would be treated if it did or did 
not undergo public consultation and pre-application discussions.

18. Similarly, applications are often amended as they go through the application process in response to 
consultees. It is unclear if there will be the opportunity to make such changes or the application to the Secretary 
of State is an “all or nothing” approach.

19. Is it intended that the local authority, in any of its various roles, become a consultee or will the Inspectorate 
make their judgement solely on the basis of published policy?

20. There is concern about timescale of decisions. Given that an authority will be designated because its 
decision making process is slow, making the application to the Secretary of State will only be advantageous if 
the process is much quicker. Whilst the Impact Assessment indicates that decisions will be made with 13 weeks, 
this is only part of the process and so this Company would want to know what is the projected timescale for 
the whole process from pre-application to the issuing of an implementable consent. This will have to be much 
quicker than the current timeframes to make engaging in the process worthwhile.

21. Finally, there is the question of the discharge of pre-commencement conditions. If this responsibility 
reverts to the local authority, who may feel aggrieved at having had their decision making powers taken away, 
there has to be a mechanism whereby they cannot then frustrate the commencement of development.

clause 1(5)

22. This clause provides that there is no right of appeal although Schedule 1 makes it clear that there remains 
the right for Judicial Review. Such review takes at least a year, is very costly and not embarked upon lightly. 
A Judicial Review only deals with the legal process of the decision making process, not the merits of the 
application, and even if successful is only referred back to the decision maker (in this case the Secretary of 
State) to reconsider. Such a potential offers little comfort against a refused applicant. There is no expectation that 
such a review would be speeded up or simplified as it is unlikely that sufficient Court resources could be made 
available for a significantly increased workload.

23. Therefore, the potential for Judicial Review is unlikely to feature in the process of deciding if an 
application should be submitted to the Secretary of State. However, without an alternative appeal process an 
application to the Secretary of State becomes very risky without understanding the information requirements 
and processing arrangements.

24. Currently, the Inspectorate make their judgements following an application that has been processed and 
all information as well as consultee responses are available. If the Inspectorate receives an application that 
has not been through this consultee process then without a referral back mechanism and in the absence of an 
appeal process the application may become something of a lottery. The provisions needs to include a ‘minded to 
determine’ stage and then to give the applicant the opportunity to respond before a final decision. This approach 
is not fundamentally different from the Inspectorate approach to dealing with soundness of local plans whereby 
modifications are recommended to make plan sound.

clause 2

25. The proposal for cost recovery at local inquiries to be partially awarded raises no fundamental objection 
to Clause 2 (1) and insofar as the other clauses relate to written representation or hearing appeals that is equally 
unobjectionable. However, if there is an expectation that costs will be more regularly awarded than hither to then 
there needs to be greater clarity about the rules for successful cost applications.

26. However, the wording of Clause 2 (2) (1B) and (1D) appear to also enable the cost recovery of the 
Inspectorate. This is currently a little used provision and so if it is to become more widespread there needs to be 
clearer rules about what constitutes unacceptable behaviour.

27. There is a need for clarity and certainty in respect of fees and costs.
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clause 4
28. This Company supports the intention behind this Clause. However, as it stands it does not advance 

matters further than the current provisions set out in the Development Management Policy Annex: Information 
Requirements and Validation for Planning Applications (March 2010).

29. The difficulty that the Company recognises is that the system works where people act reasonably but 
unreasonableness is a matter of differing opinions. The Company also recognises that in a litigious environment, 
local authorities will be naturally cautious.

30. The problem to be addressed is two-fold:
(a) The volume of information required and its proportionality.
(b) The inability of a disputed information request to be resolved independently.

31. The proportionality question is to some extent addressed by (4A) (b) but as it includes the phrase “is 
reasonable to think” it leaves it to interpretation. Whilst someone may decide to seek to resolve it in the courts, 
it is unlikely that the Court cost would outweigh the information cost and so it will be a case of “grin and bear” 
it. It would be better to omit “it is reasonable to think that” from (4A) (b). This would leave information only 
be relevant if it relates to a material consideration. There is much case law upon material considerations and so 
defining what is material is any circumstance should be easy to prove.

32. Resolution of a dispute about the need for information must be determined quickly. In the case of disputes 
there needs to be a quick arbitration process where the arbiter’s word is final. Such an arbiter could be one of 
many people—Secretary of State (or someone acting on his behalf), Ombudsman or an Independent Professional 
Body. The Clause needs to be extended to provide for dispute resolution.

clause 5
33. The provisions of this clause are welcome. However, the Company considers that the provisions should 

not be restricted to affordable housing. Indeed the Company has difficulty understanding the reasoning behind 
the restriction given the evidence of the Impact Assessment that 62% of all sites that are stalled have permissions 
that pre-date April 2010 and that a consultation on renegotiating these sites has been undertaken. The Company 
believes a much more all embracing provision should be made covering any obligation that results in stalled or 
unviable development.

34. It is clear from Clause 5 (3) (a) that the basis for reconsideration of the affordable housing requirement 
is that the development is unviable. However, that viability may be a consequence of the impact of the total 
package of Section 106 provisions and it may be that by looking at the package as a whole a reasonable solution 
can be found. The Company is aware that many authorities regard the need for affordable housing as a key 
issue. Whilst the Company may dispute the justification for the scale of affordable housing being sought, it is 
preferable that all opportunities for a negotiated settlement are available rather than conflict. It is only affordable 
housing that can be negotiated, there is the potential for more dispute leading to appeal. Whilst the appeal 
provisions are welcome, appeals take time and create cost which will be counterproductive to the objective of 
bringing forward otherwise stalled developments.

35. Looking at the totality of obligations rather than one element alone is more in keeping with the provisions 
of the NPPF, which seeks to ensure that policies as a whole enable viable development.

clause 6
36. The Company welcomes this provision. The Company has an established track record of acquiring local 

authority land and any provision which enables such land to be brought forward for development is supported.

clauses 12, 13 and 14
37. The Company welcomes the provisions of these clauses which are a reflection of its support for the 

consultation proposals issued by DEFRA last year.

38. The basis of the provisions as drafted is a recognition that the existing law has been abused and that 
claims for town or village green status has been used as a means of seeking to prevent development rather than 
to protect recognised valuable Greenspace.

39. The clauses in the Bill as presented prevent town or village green applications after certain trigger events. 
However, they do not prevent a spate of applications before a trigger event. In order to curtail such potential 
abuse, applications should not be able to be freely made without any consequence. Whilst the provisions of 
Clause 14 are recognised there is nothing in the Bill or the Impact Assessment to indicate the scale of such 
fees or their intention to prevent spurious applications for registration as recognised in the original DEFRA 
consultation. The Government should indicate at the earliest opportunity its intentions in this regard to avoid 
attempts to circumvent the objective of the legislation.

conclusIon

40. This Company welcomes the thrust of the provisions of Clauses 1, 2, 4, 5, 6, 12, 13 and 14 but feels that 
their effectiveness could be strengthened by additions and amendments.

November 2012
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Memorandum submitted by Professor Henry G Overman (GIB 37)

summary

1. The Growth and Infrastructure Bill contains a number of provision addressing aspects of the planning 
system. One argument frequently advanced by supporters of the status quo is that there is no evidence that the 
current planning system imposes costs on the UK economy that may affect growth. This statement is misleading. 
The purpose of this submission is to direct the committee to research that documents these costs. Further details 
are provided in Nathan and Overman (2012).

housIng markets and house prIces

2. The UK suffers from a problem of housing market affordability. This problem is particularly acute for 
families with low to modest incomes, although in many parts of the UK high house prices are a problem more 
generally (Barker, 2004).

3. SERC research suggests that planning restrictions substantially raise house prices, especially in popular 
areas. House prices react much more strongly to increased demand in communities where supply is more 
restricted. Specifically, SERC’s analysis suggests that an area moving from an average level of restrictiveness 
to having the lowest level of housing restrictiveness would see house prices fall by around 30% (Hilber and 
Vermeulen 2012). This is a considerable underestimate of the true costs because it ignores the effect on UK 
house prices overall, as well as any effects on the composition of housing (eg the fact that planning restricts the 
supply of land so that new houses are smaller, see Cheshire (2009).

4. Of course, physical constraints on land availability—scarcity of land, the presence of steep slopes or flood 
plains—have an effect on house prices, but in England the effect is generally very small. Land scarcity does 
raise prices in the most urbanised places, particularly Greater London. Even in London’s case, however, the 
evidence suggests that planning plays a much larger role (eg through height restrictions). Outside London, very 
few English local authorities actually face physical constraints on land supply (Hilber and Vermoulen 2012).

5. SERC research also shows that planning restrictions increase housing market volatility. At least until the 
recession, average house price volatility in the UK was higher than the most volatile single market in the US 
(Los Angeles). When house prices fall, supply is fixed in both the UK and US (unless you destroy houses). 
However when, as in the UK, housing supply is very unresponsive to increased demand, booms drive up prices 
rather than leading to more building. That means the UK sees more volatility on the up-side of the market and 
this leads to more volatility overall (Cheshire, 2009; Hilber and Vermeulen 2011).

busIness actIvIty

6. City size and diversity provide an economic payoff: a critical mass of people, resources and ideas help 
produce agglomeration economies. Increasing that critical mass helps raise productivity, therefore: the consensus 
from recent studies is that doubling employment in a city raises average labour productivity by around 6%, 
although these effects are much more important for some types of economic activity.

7. While some have argued strongly that the link between size and productivity relies on density, the exact 
nature of the relationship remains contested (to be precise, the functional size of cities matters but it is not clear 
if density matters over and above that). There is more agreement that overly tight planning frameworks for 
cities also have costs. For example, restrictions which have historically prevented sprawl and maintained urban 
sightlines are likely to place constraints on urban growth in popular cities today—both outwards (via Green 
Belts) and upwards (via height restrictions). By raising development costs, especially in urban areas, planning 
restrictions lower levels of business investment in these areas. SERC evidence shows that these costs can be high 
in both the commercial office and retail sectors.

8. Cheshire and Hilber (2008) carefully document how planning restrictions in England impose a “tax” 
on office developments that varies from around 250% (of development costs) in Birmingham, to 400–800% in 
London. In contrast, New York imposes a “tax” of around 0–50%, Amsterdam around 200% and central Paris 
around 300%. Such substantial implicit taxes on development should clearly affect investment in these cities. 
Koster et al (2011) show that in Holland, height restrictions specifically act as constraints on agglomeration 
economies from tall buildings, echoing analysis by Glaeser (2011).

9. We do not know of comparable evidence for manufacturing, but to the extent that factories tend to use more 
land than offices, we would expect the effects to be larger for manufacturing.

other costs

10. In addition to these costs, there is also emerging evidence that current planning constraints lower retail 
productivity and lower employment in small independent retailers. These costs are discussed further in Nathan 
and Overman (2012). Other possible costs of the system are not well documented (eg the negative impact on 
land intensive manufacturing and wholesale distribution) but might be expected to be large.

conclusIons

11. Elements of the Growth and Infrastructure Bill propose reforms that attempt to address these problems by 
increasing the supply of land for development and reducing costs imposed by developers. It is perfectly valid to 
question the extent to which these reforms will be successful. Campaigners are also perfectly entitled to argue 
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that these are prices worth paying to “protect the countryside” or achieve other policy objectives. However, it 
is not helpful for public debate to pretend that these costs do not exist and that there is no evidence to suggest 
otherwise. Existing research, documented in this submission and further in Nathan and Overman (2012), shows 
that this is simply not the case. There are multiple links from planning to the economy and any sensible debate 
on the Growth and Infrastructure Bill must recognise this.
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Memorandum submitted by Robert D Seares (GIB 38)

GROWTH AND INFRASTRUCTURE BILL: DELAYING THE 2015 RATING REVALUATION

summary

Problems with the proposed delay cover three areas. The benefits from the existing system of quinquennial 
revaluations have been understated, the problems that this proposal seeks to address have been overstated and 
are capable of remedy within the existing system and the data on which the proposal is based is too general and 
does not support the conclusions reached.

I will consider these points under the following headings:

1. Evidence submitted by The President of The Rating Surveyors’ Association.

2. The Existing System—Background and Benefits.

3. The Cost and Maintenance of a Rating Revaluation—Value For Money.

4. Perceived Problems—Overstated.

5. Existing Remedy—Transitional Adjustments.

6. Created Problems—Unfairness to Rate Payers whose Tax Base should be Reduced.

7. Conclusion—Creates More Problems than it Solves.

1. Evidence submitted
1.1 My name is Robert Dudley Seares and I am the current President of The Rating Surveyors’ Association. 

I have been a Rating Surveyor for 39 years, 14 of which were with the Valuation Office Agency, 21 years were 
with a national firm of Chartered Surveyors and the last four years have been running my own company. I hold 
the post qualification Diploma in Rating.

1.2 The Rating Surveyors Association was founded in 1909 and has over 350 members drawn from private 
practice, corporate bodies, the Valuation Office Agency and Local Authorities. Our primary function is to work 
with the various bodies responsible for rating to improve the business rates system.

2. The Existing System—Background and Benefits
2.1 Rates are an ancient tax with a history dating back to 1601. Prior to 1990 it had fallen into difficulties. 

There had been no revaluation for 17 years and the Local Authority set rate poundage was leading to some RV 
multipliers exceeding £3.00.

2.2 This changed with the Local Government Finance Act 1988, a five year revaluation period was introduced 
and a nationally set uniform business rate implemented. Five consecutive five year revaluations have taken place 
since 1990, with the current one commencing in 2010.
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2.3 This introduced stability into the system and increased understanding and certainty for rate payers. 
Combined with the two year antecedent valuation date, these regular revaluations enabled the relativities 
between the value of different types of property in different locations to be looked at afresh and corrected using 
the test of rental value to give relative worth.

2.4 Although the technicalities of the rating system are sometimes difficult to follow, the benefits of non-
domestic rates as a tax are usually appreciated. In an age where there is considerable criticism of corporate tax 
avoidance by large multi-nationals, the relative certainty and tangible nature of taxing property is regarded as a 
benefit.

3. The Cost and Maintenance of a Rating Revaluation
3.1 The cost of a revaluation is reasonable in relation to its tax raising yield. The written Ministerial Statement 

on Business Rates published by The Department for Communities and Local Government on 12 November 
2012 gives the cost of the revaluation as £43 million. This is 0.20% of the net rate yield of £21,034 million from 
rates in England in 2011–12 (Department for Communities and Local Government Statistical Release 15 August 
2012—national non-domestic rates collected by Local Authorities in England 2011–12).

3.2 Although a revaluation will lead to appeals against the rateable value assessments, the VOA Annual 
Report and Accounts 2011–12, published in June 2012, states, under “input and impact indicators”, that the 
average staff cost of dealing with a case for business rates is £116.30.

3.3 In the same document it states that the VOA has achieved in 2011–12 a result of 0.44% in a target to 
contain reductions in the 2010 Rating List to a maximum of 3.6% of the total compiled list RV over the entire 
life of the list.

4. Problems—Overstated
4.1 The concerns which are the stated reasons to support a postponement of the 2015 Revaluation are:

(a) To avoid local firms and local shops facing unexpected hikes in their business rate bills over the next 
five years.

(b) To provide certainty to plan and invest.
(c) The revaluation will be likely to result in sharp changes to business rate bills.

4.2 These concerns would be met by a further transitional scheme with a revaluation providing the additional 
relief to those rate payers who have suffered the most from falls in rents whilst still providing initial cushioning 
to those that have large increases.

5. Existing Remedy—Transitional Adjustments
5.1 All five modern quinquennial revaluations have been subject to a phasing system known as transition. 

This moderates significant increases and decreases in bills at a revaluation and enables business rate bills to be 
predicted.

5.2 The current scheme for the 2010 revaluation was introduced by the Communities and Local Government 
Business Rates Information Letter 14/2009. It said:

(1) The five-yearly business rates revaluations make sure each business pays its fair contribution and no 
more by ensuring the share of the national rates bill paid by any one business reflects changes over 
time in the value of their property relative to others. The 2010 revaluation will not raise a single extra 
penny for government.

(2) Over a million properties will see the business rate liabilities come down as a result of revaluation. 
The government intends to put in place a £2 billion relief scheme to limit the impact on the minority 
with bill increases. This is on top of the wider support available to help ease business pressures, 
including discounted rate bills for small businesses and deferring tax payments.

5.3 The transitional scheme is designed to be broadly revenue neutral over its life.

  In The Department for Communities and Local Government Statistical Release of the 15 August 2012 the 
net transitional relief granted in 2011–12 was 373 million in comparison with the non-domestic rate yield before 
relief in England for 2011–12 of £23,999 million. The cost of transitional relief in 2011–12 is therefore 1.55% 
of the gross yield.

6. Created Problems
6.1 The purpose of a revaluation is not to create balance between large dissimilar categories and extensive 

regions, but to create fairness between rate payers of individual properties in the locations where they carry out 
their business.

6.2 Although the Valuation Office Agency have provided estimates to assist the consideration of the proposed 
postponement, they freely admit the severe limitations of the data which they were able to provide. They 
considered the matter at the end of January 2012, 14 months before the antecedent date for the 2015 revaluation 
of 1 April 2013. They were able to use only limited rental data and clearly relied mainly upon professional 
valuation judgement. This was not part of an ongoing scheme and was compiled as a specific one-off exercise 
by the VOA. They confess that these are not forecasts and neither the rental data nor the judgements have been 
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subjected to the rigour of moderation and validation that they would expect to apply during a normal revaluation 
exercise.

6.3 It is not surprising therefore that the results are likely to be subject to considerable errors of margin 
and more particularly, the categorisation of rateable hereditaments into very broad types and areas will mask 
significant differences that have a very real bearing on whether the postponement should go ahead.

6.4 Even adopting the VOA’s broad categories they indicate that 300,000 hereditaments out of a total of 1.76 
million would be in groups where there should be an overall fall in tax payable. Because of the revenue neutral 
nature of the revaluation in real terms those categories should have their reductions supported by the 800,000 
hereditaments which should increase. The VO estimates that 650,000 hereditaments or 37% of the total would 
fall into categories which would see no significant change, although this is likely to be highly speculative and 
may not be supported if a more detailed examination was undertaken.

6.5 The supplementary information on estimated rateable value changes as at 31 January 2012 demonstrates 
how unreliable the broad brush category and regional estimates are in providing a proper basis on which to judge 
the effect of a postponement.

6.6 Overall, the retail sector implies a +1% tax change, but the expected significant tax increases across the 
food retail sector are counterbalanced by the numerous regional areas where the High Street is on its knees.

6.7 I am informed that a recovery in the London office market would be likely to make the January 2012 
judgement out-of-date by April 2013.

6.8 The postponement would unreasonably defer the expected rate reduction of the hotels sector outside 
London, which would be supporting the more buoyant market in central London.

6.9 The implication for pubs of a +11% tax change completely masks a sector where there is some buoyancy 
in central London and city centres, and very poor performance in small town and village locations.

6.10 With the self-catering industry the Valuation Office freely admits that there is likely to be significant 
variation depending on type of property and location. Again, this can only be addressed if there is a revaluation.

6.11 Very significant variations between property types and locations is anticipated in the petrol retail sector. 
These will not be addressed without a revaluation.

6.12 Because of the limitations of this exercise the Valuation Office has adopted the same overall average 
change for a range of other properties, which implies a tax increase. These other, non bulk class properties, 
amount to 528,000 or 30% of the total of all the hereditaments. The VOA conclusion will undoubtedly mask 
wider variations which will not benefit from a postponement.

7. conclusIon 
7.1 The existing system has matured into an understood, cost effective tax base that should be allowed to 

continue. 

7.2 Creating unfairness for the sake of expediency is not good governance.

7.3 The existing remedy of transitional adjustments is the proper way to address the problems identified. 
Without the details and work of a full revaluation the unfairness and harsh treatment of vulnerable businesses 
and rate payers would far outweigh the limited advantages.

7.4 I conclude that the proposals in Clause 22 of The Growth and Infrastructure Bill should be expunged and 
the revaluation 2015 be allowed to continue.

November 2012

Memorandum submitted by Cambridgeshire County Council (GIB 39)

IntroductIon and summary

1. Cambridgeshire County Council welcomes the opportunity to submit comments to the Committee regarding 
the Growth and Infrastructure Bill. 

2. The County Council’s Integrated Plan for Cambridgeshire 2012–13 focuses upon three corporate priorities 
and the optimum means to deliver them. The three priorities are:

 — Developing the local economy for the benefit of all;
 — Helping people live healthy and independent lives; and
 — Supporting and protecting vulnerable people.

The Council has been working with partners, local communities and businesses to identify and deliver key 
areas of investment to enable growth to proceed across the county, particularly to reach marginal and deprived 
groups.
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3. The County Council is supportive of the Government’s desire to promote growth. The county has a unique 
position in terms of the high level of growth sustained over the last decade. The population of the county grew 
by 68,500 in the 10 years since the 2001 Census to 621,200. This was the largest growth in the population in any 
county council authority in England. The importance and relative strength of the Greater Cambridge economy, 
and its contribution to the national economy, is widely recognised. The UK Competitiveness Index identifies 
Cambridge as “One of the most competitive cities in the UK”, and in the Cities Outlook 2010, Cambridge was 
highlighted as one of the most recession-proof cities in the UK and one of the most likely places to lead Britain 
back to growth.

4. The County Council wishes to submit comments in respect of Clauses 7 and 21. A clear commitment to 
a growth agenda and to investment in infrastructure requires an implicit recognition that the impact of some 
changes are irreversible. The cumulative impacts of temporary relaxations in legislation in particular require 
careful consideration and the justification for doing so based on robust evidence and a proportionate evaluation 
of the overall merits. The County Council’s primary aim is to ensure that confidence in the planning system is 
upheld by individuals, local residential and business communities and that planned outcomes are of high quality, 
deliverable and viable.

scope and status of comments 

5. In considering a response to specific clauses, Cambridgeshire County Council has had regard to the draft 
Bill, the Regulatory Impact Assesment, signed 12 November and the consultation paper issued by DCLG 
on 12 November relating to the removal of prior approval requirements for the installation, alteration and 
replacement of any fixed electronic communications equipment on Article 1(5) land for five years. The County 
Council intends submitting comments to this consultation by DCLG before 24 December. 

6. The County also wishes to submit comments to the forthcoming consultations by DCMS relating to the 
relaxation of the restriction in respect of overhead wires and by DCLG in respect of the possibility of large scale 
major projects including mining and quarrying could be brought within the nationally significant infrastructure 
regime. These comments are therefore provisional and the County Council reserves the right to make further 
comments in the light of additional information and/or clarification relating to relevant proposed secondary 
legislation. 

a local commItment to sustaInable development and to the cambrIdgeshIre qualIty charter

7. The County Council wishes to confirm its commitment to the plan led system, and to the existing duty 
to co-operate for the planning and delivery of sustainable development as set down by s110 of the Localism 
Act. The County Council is mindful of the three dimensions to sustainable development, namely economic, 
social and environmental, reaffirmed by the National Planning Policy Framework (NPPF) in March this year. 
Section 8 of the NPPF states that “...economic, social and environmental gains should be sought jointly and 
simultaneously through the planning system.” 

8. The planned growth for Cambridgeshire continues to provide exciting new opportunities for the creation 
of sustainable and vibrant new communities. The Quality Charter for Growth in Cambridgeshire27 sets out the 
core principles of the level of quality expected in new developments in Cambridgeshire. Participating councils 
and agencies have adopted the Quality Charter as a clear policy statement reinforcing the commitment to create 
high quality development. The charter is organised around the “4 Cs” of Community, Connectivity, Climate 
and Character. There is also a cross-cutting “C” of Collaboration which runs through everything and is key “to 
making things happen”.

the profIle for cambrIdgeshIre: demography and economIc assessment

9. The population of the county grew by 68,500 in the 10 years since the 2001 Census to 621,200. This was 
the largest growth in the population in any county council authority in England. Fenland, South Cambridgeshire 
and East Cambridgeshire are amongst the top 20 local authorities in terms of growth of households between 
2001 and 2011. The rate of growth between 2001 and 2011 in the county across specific age bands has been 
markedly higher than the national and regional averages. England and Wales and the East of England both saw 
most growth in their 65+ years age group (11% and 15.5% respectively). This was also true for Cambridgeshire, 
with a population increase of 22.6% compared to 2001.28 Cambridge was the first ranked city across England and 
Wales according to the Census data for the percentage of working age population (74.8%).

10. The importance and relative strength of the Greater Cambridge economy, and its contribution to the 
national economy, is widely recognised. The UK Competitiveness Index identifies Cambridge as “One of the 
most competitive cities in the UK”, and in the Cities Outlook 2010, Cambridge was highlighted as one of the 
most recession-proof cities in the UK and one of the most likely places to lead Britain back to growth. The 
growth in the high tech sector and knowledge based industries has contributed to much of this success over the 
last 50 years. Within some Greater Cambridge districts the concentration of employment in the agri-food sector 
is very high, for example Fenland has 37 times the national proportion of employment in the processing and 
preserving of fruit and vegetables. 

27 http://www.cambridgeshirehorizons.co.uk/documents/quality_panel/quality_charter_2010.pdf
28 http://www.cambridgeshire.gov.uk/NR/rdonlyres/80EA41E7-C981–452E-8861–1D2F2A61783C/0/Cambridgeshire_snapshotV2.pdf
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the county councIl’s Integrated plan for delIvery 
11. The County Council’s Integrated Plan for Cambridgeshire 2012–13 focuses upon three corporate 

priorities and the optimum means to deliver them. The three priorities are:
 — Developing the local economy for the benefit of all.
 — Helping people live healthy and independent lives.
 — Supporting and protecting vulnerable people.

The Council has been working with local communities and businesses to identify and deliver key areas of 
investment to enable growth to proceed across the county, particularly to reach marginal and deprived groups.

12. The full economic potential of the county will be enhanced by greater connectivity. The County Council 
has acknowledged the important role that networking has played in “growing” employment clusters and will 
continue to play in the Cambridgeshire economy by encouraging community hubs to be co-located next to 
employment sites. Investment has also been made by the County Council in strategic transport infrastructure 
such as the Guided Busway, a new rail station to the north of Cambridge close to the Science Park, and a new 
rail crossing at Ely. 

13. The County Council has also agreed to invest up to £20 million to support the rollout of superfast 
broadband services in Cambridgeshire to act as a further stimulus for growth across the whole county. The 
target for the project is to ensure access to superfast broadband (defined as at least 25Mbps and upwards) to at 
least 90% of Cambridgeshire premises and better broadband to all others by 2015. The purpose of the project 
is to help drive economic growth in Cambridgeshire and Peterborough as well as supporting the health and 
well being of communities. The population density is two persons per hectare, ranging from 1.3 p/ha for East 
Cambridgeshire to 30 p/ha for the urban area of Cambridge. Almost 40% of the population live in villages 
with less than 10,000 residents. The ability to reach these targets for broadband services will require the full 
cooperation of individuals, communities and businesses to work with local authorities and broadband providers 
over the coming years.

Clause 7 
14. Cambridgeshire County Council acknowledges the significance of superfast broadband to the local and 

national economy and the role it plays in supporting the health and wellbeing of communities. 

15. The County Council has had regard to the statement by the Local Government Association (LGA)29 on 
7 September this year, issued after the Statement by the Culture Secretary relating to the temporary relaxation 
of legislation for broadband provision. 

16. The Regulatory Impact Assessment (RIA) dated 12 November does acknowledge that there will be some 
adverse visual intrusion by virtue of the legislative changes.

17. The key issue is one of scale and the cumulative impact of incremental changes over the five year period 
by different operators. This is particularly significant for conservation areas and our sensitive landscapes, which 
are of crucial importance to the tourism economy of the East of England. The County Council is aware of the 
Government’s statement within the RIA relating to the retention of the statutory obligation for coder operators 
to minimise the impact upon visual amenity. This is of course a highly subjective area and the judgements made 
by different operators may vary from place to place over time. It is therefore crucial to retain some safeguards to 
ensure that the quality of the public realm is maintained and enhanced on a consistent basis.

18. Table 5 within the RIA refers to costs and benefits. The County Council as highway authority wishes to 
highlight the importance of transport and the highway as an artery within the economy. The costs should include 
an assessment of the detrimental effect on the highway asset of some of the proposed construction methods, 
the potential legacy problem once broadband technology has been upgraded, and the detrimental effect on the 
public purse due to premature highway maintenance. A further problem lies with the present Code of Practice 
for Inspections of Street Works. This is now out of date and has been challenged by Utility Companies: a revised 
Code has been prepared but is presently with the Department of Transport awaiting consideration. A holistic 
assessment of works within the highway should also refer to the importance of maintaining sight lines for all 
users of the highway and access for the disabled is not compromised.

Clause 21
19. The County Council supports the principle of operating developers an alternative route for the 

determination of planning applications for schemes of national significance. as introduced in Clause 21. Where 
this may apply to extractive industries the thresholds in the RIA are given as the site area being 2has or more 
which could take a year or more to determine. Notwithstanding that Government will be consulting on the detail, 
Cambridgeshire Council, asks for clarification regarding the thresholds and the possible requirement by minerals 
and waste authorities to support the Inspectorate during the processing of these applications. If the fee were to be 
given to PINS, this question assumes greater significance. Clearly where the local mineral and waste authority 
has an up to date plan, and no record of underperformance, the expected take up of this pathway would be likely 
to be very low.

29 http://www.local.gov.uk/web/guest/digital-inclusion/-/journal_content/56/10171/3766763/ARTICLE-TEMPLATE
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20. The County Council notes the Written Statement by the Planning Minister on 16 November regarding the 
recruitment of additional staff by the Planning Inspectorate.

In this regard, the figures are based upon an assessment of potential CIL and Local Plan Examinations; the 
figures do not appear to include mineral and waste professionals. who represent a relatively small percentage of 
the total number of chartered planners and surveyors. 
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Memorandum submitted by Living Streets (GIB 40)

1. about lIvIng streets 

We are the national charity that stands up for pedestrians. With our supporters we work to create safe, attractive 
and enjoyable streets, where people want to walk. We work with professionals and politicians to make sure every 
community can enjoy vibrant streets and public spaces. We started life in 1929 as the Pedestrians Association 
and have been the national voice for pedestrians throughout our history. In the early years, our campaigning led 
to the introduction of the driving test, pedestrian crossings and 30mph speed limits. Since then our ambition has 
grown. Today we influence decision makers nationally and locally, run successful projects to encourage people 
to walk and provide specialist consultancy services to help reduce congestion and carbon emissions, improve 
public health, and make sure every community can enjoy vibrant streets and public spaces.

2. key message

Clause 7 of the Growth and Infrastructure Bill proposes amendments to the Electronic Communications 
Code which will result in telecommunications equipment such as broadband cabinets being placed on footways 
without consultation with local communities and without regard for its impact on vulnerable pedestrian groups. 

3. Living Streets is concerned that the proposals as they currently stand will:
1. Set an unhealthy precedent where the dash for broadband cash overrides communities right to have 

a say about the quality of their local environment;
2. Degrade the quality of the walking environment in local communities;
3. Adversely affect the most vulnerable pedestrian groups; and
4. Lead to unintended policy consequences such as a reduction in the number of people walking.

4. We call on the Government to clarify the its position, during Committee stage, concerning the removal of 
local approval requirements for the installation of broadband cabinets on footways.

5. background

Clause 7 of the Growth and Infrastructure Bill is designed to facilitate the provision of communication 
infrastructure in order to fast track the roll out of superfast broadband. The Government announced on the 
7 September 2012 a proposal that broadband street cabinets could be installed in any location other than a Site of 
Special Scientific Interest without the need for prior approval from the local council and without any conditions 
being placed upon the construction or design by local authorities except in exceptional circumstances. The 
intention is for Clause 7 to be used to enable the introduction of a temporary five-year relaxation of planning 
requirements for cabinets and new poles everywhere except in Sites of Special Scientific Interest.30

6. Clause 7 facilitates the provision of communication infrastructure by amending the Communications 
Act 2003 which gives the Secretary of State power to make regulations on the application of the “electronic 
communications code” to telecommunications network operators. The Electronic Communications Code enables 
certain communications network providers to install and maintain infrastructure on public or private land, either 
with or without the agreement of landowners and provides that certain forms of infrastructure and equipment 
can be installed or constructed without planning permission, through permitted development rights.31 Section 
109(1) of the Communications Act 2003 gives the Secretary of State power to make regulations restricting the 
application of the electronic communications code. Clause 7 (1) of the Bill adds “the need to promote economic 
growth” to the list of considerations that the Secretary of State must have regard to in creating these regulations. 
These include the need to ensure highways and traffic are not obstructed or interfered with by equipment.

7. the key Issues

8. Without planning control, communities have no say—these proposals remove the democratic right of local 
people to have a say over the location of broadband street cabinets in their local communities. Both DCLG and 
the LGA note that a third of people identify street and pavement repairs as the thing that “most needs improving” 

30 Growth and Infrastructure Bill Impact Assessment- https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/14682/
growth_and_infrastructure_bill_-_impact_assessment.pdf

31 Growth and Infrastructure Bill—Commons Library Research Paper—http://www.parliament.uk/briefing-papers/RP12-61
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in their area—more than identified crime or health32 and nearly four in ten people are actively dissatisfied with 
pavement maintenance in their area.33 People notice and care about what happens outside their homes.

9. Permitting unbridled development will degrade the walking environment—Living Streets believes the 
proposal contained in Clause 7 regarding economic growth combined with the announcement by DCMS 
suggesting that the installation of broadband street cabinets will no longer require approval will lead to a 
significant degradation to walking infrastructure in local communities across the country. The proposals suggested 
by DCMS will lead to broadband cabinets being placed on footways without any regard for pedestrian access 
and will ultimately lead to a degraded walking environment if high quality reinstatements are not specified at 
the time of installation. 

10. Streets are for multiple users—we are extremely concerned about the issue of obstruction on footways, 
for vulnerable pedestrian groups, by the uncontrolled installation of broadband street cabinets. Obstruction of 
the public highway can impact on the quality of life of users of the public highway including: people with 
prams, those with mobility issues such as older people, wheelchair users and those with visual impairment. 
Obstructions such as broadband street cabinets can significantly reduce the efficiency of street cleansing services 
leading to increased levels of litter on the street. Therefore, the proposals may have significant unintended policy 
consequences on other aspects of public policy including active travel, congestion, public health and local 
environmental quality. 

11. Living Streets is not against the roll-out of high speed broadband but it needs to be planned in consultation 
with local communities and in line with broader Government policy regarding active travel and public health. A 
YouGov poll carried out for Living Streets in March 2012 showed that one third of British adults said they would 
walk more in their local area if streets were kept in better condition and 46% of 18–24 year olds and 51% of 
25–34 year olds would walk more if the streets were safer and more attractive. Problems such as obstructions or 
cracked pavements can take away older people’s confidence and stop them from going out. Additionally. These 
are issues which are likely to increase in the absence of any democratic regulation of the installation and design 
of broadband street cabinets.

12. Our Calls: We call on the Government during Committee Stage of the Bill to:

1. Clarify, to the Committee, the its position concerning the installation of broadband cabinets on 
footways, in particular the DCMS statement of 7 September 2012; concerning the removal of the 
ability for local communities to have their say on the installation of broadband street cabinets in their 
street.

2. Explain, to the Committee, whether the proposed consideration “the need to promote economic 
growth” will outweigh those considerations already listed in Section 109(2) of the Communications 
Act 2009. Specifically, “the need to ensure highways and traffic are not obstructed or interfered with 
by equipment”.

3. Reassure, the Committee, that it is not its objective, though this Bill, to reduce the quality of life of 
users for users of the public highway such as people with prams, those with mobility issues such as 
older people, wheelchair users and those with visual impairment by obstructing the public highway 
by the uncontrolled installation of broadband street cabinets in order to achieve economic growth.

November 2012

Memorandum submitted by Unite (GIB 41)

Unite is the UK’s largest trade union with 1.5 million members across the private and public sectors. The 
union’s members work in a range of industries including manufacturing, financial services, print, media, 
construction, transport and local government, education, health and not for profit sectors.

summary

 — Unite is strongly opposed to the introduction of “employee owner” status (Clause 23 of the Bill).
 — Employment rights are not commodities to be bought and sold. They are vital protections from 

exploitation and criminality. 
 — There is no demand for this policy—either from employers or employees—it has not been consulted 

on34 and is completely lacking an evidence base.
 — The policy amounts to the discredited Beecroft policy of “no fault dismissal” as shares will in practice 

have little or no value.

32 Department of Communities and Local Government. 2009. World Class Places—http://www.communities.gov.uk/documents/
planningandbuilding/pdf/1229344.pdf

33 GInsight / Populus. 2011. Are the storm clouds forming around the reputation of local government? (September 2011)—http://www.
lgcomms.org.uk/asset/576/Stormper cent20Cloudsper cent20Formingper cent20Nationalper cent20pollingper cent20Septemberper 
cent202011.pdf 

34 The policy was announced on 8 October 2012 and inserted into the Growth and Infrastructure Bill at Second Reading on 6 November 2012.
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 — Unite expects this policy to lead to:
 — Greater vulnerability and exploitation for workers;
 — Increased discrimination;
 — More expensive and complicated litigation, both in the UK and through Europe;
 — Undermine current successful models of employee ownership; and
 — Increased tax avoidance and evasion.

 — The policy will do nothing to strengthen the economy or increase employment.
 — In practice workers will be forced to choose between accepting this status or being unemployed—ie 

no choice at all. 
1. IntroductIon

1.1 Unite welcomes the chance to give evidence to the Public Bills Committee. Unite would be willing to give 
further written or oral evidence on any of the issues covered in this submission. 

1.2 Unite is strongly opposed to the introduction of employee owner status, currently being implemented 
through Clause 23 of the Growth and Infrastructure Bill 2012–13. This is ill-thought out political posturing with 
no benefit for the economy or the public. It has been pulled out of thin air as a political whim during Tory party 
conference and appears to be being implemented to save face. 

1.3 Despite its stated aim there is no evidence that it will do anything to “encourage growth”, or “to create 
wealth and jobs.” It will simply mislead some employers into thinking they can sack “employee owners” easily, 
leaving businesses more open to litigation and lead to further losses to the exchequer through new tax loopholes 
and increasing numbers of families needing welfare benefits. The only beneficiaries that Unite can see from 
this legislation will be those taking advantage of the obvious tax loopholes,35 tax advisers and lawyers, while 
businesses, employees and the exchequer all suffer. 

1.4 There has not been any consultation on the idea, nor a search for the evidence to justify it. The current 
consultation on “implementing” the policy appears to be an undisguised attempt at back-filling evidence to 
justify the policy, rather than basing the policy on evidence of need. 
2. publIc receptIon to the polIcy

2.1 The vast majority of commentators on this policy see no value in it. Both unions and employers have 
publicly spoken out against it.

2.2 The CEO of the Employee Ownership Association argued that “There is absolutely no need to dilute the 
rights of workers in order to grow employee ownership and no data to suggest that doing so would significantly 
boost employee ownership.” Justin King, CEO of J Sainsbury has said that this policy “is not what we should 
be doing” and has asked “What do you think the population at large will think of businesses that want to trade 
employment rights for money?” John Cridland, CBI Director-General described it as “a niche idea and not 
relevant to all businesses.”
3. detaIls of the new “employee owner” status 

3.1 Contrary to Government spin “employee owner” is not a new employment status but rather a crude 
attempt at removing several basic statutory rights from employees—namely:

 — Unfair dismissal rights.
 — Statutory redundancy pay.
 — Right to request flexible working.
 — Right to request training.
 — Extending the notice periods for maternity or adoption leave.

3.2 The policy is sold as a “fair exchange” in return for shares with a monetary value of between £2,000 and 
£50,000, at the point of the exchange. These shares would be exempt from Capital Gains Tax. 

4. employment rIghts are unIversal and non-tradable

4.1 Employment rights do not prevent employers recruiting. Employers recruit when they feel confident in 
their business model, access to investment and the stability of the economy. Current government policy is doing 
the opposite making employers more insecure and vulnerable. 

4.2 Unite rejects the position that statutory employment rights are tradable commodities. Since the 1970s, 
UK employment law has included provisions to prevent the contracting out of rights. The relationship between 
employer and employee is one of unequal power and employment rights are there to protect employees from 
abuses.

4.3 For example, in her book Data Protection in the Financial Services Industry (2006, ISBN-0-556-
08662-X, page 25), Mandy Webster expresses it this way: “There is unequal bargaining power between an 
individual and an organisation. It may not amount to duress but it will certainly influence whether or not 

35 Some referred to in the Commons Library research Paper published on 1 November 2012: http://www.parliament.uk/briefing-papers/
RP12-61.
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the organisation is able to establish that consent was freely given. Nowhere else is this so evident than in the 
relationship between employer and employee. In the employer/employee relationship it is now doubtful that 
proper consent can be given by the employee to the processing of personal data relating to them by the employer. 
The view has been expressed that in the relationship between employer and employee, the employee is at such 
a disadvantage in terms of bargaining power, that they cannot ever give consent freely and without undue 
influence from the employer, simply by virtue of the fact that this is the employer. The Information Commissioner 
indicated agreement with this view.”

5. uk employment law Is a mess

5.1 This “new status” will further complicate UK employment law leading to more exploitation, litigation 
and abuses. 

5.2 The reality is that the UK’s current employment statuses are already a complicated mess that have led to 
a huge amount of litigation, confusion for employers and employment law abuses. The law creates numerous 
loopholes for unscrupulous employers and criminal organisations to exploit workers and avoid paying tax. 
Unite has been involved in a number of such cases, including Autoclenz v Belcher [2011] UKSC 41, where 
the Supreme Court confirmed that in deciding on employment status the relevant evidence was not confined to 
the written contractual “agreements” between the parties. If enacted the risk of judicial scrutiny should not be 
underestimated. 

5.3 Unite has regularly highlighted to BIS the plight of workers in bogus self-employment, gangmaster labour, 
agency workers abuses and even cases of forced labour. This “new status” will add to that mess and is likely 
to make many UK workers more exploited and vulnerable, as well as adding to the uncertainty for employers.

6. value of shares

6.1 The receipt of shares will in practice, either have little or no value for “employee owners”, or they will be 
in on the scam to exploit the tax loophole. For those not in on the scam, not only is £2,000 (the most likely value 
to be given) nowhere near the combined value of removed unfair dismissal and statutory redundancy payments, 
but the consultation makes it clear that this value could be meaningless in practice. 

6.2 Small and medium companies are most likely to be dismissing workers if their fortunes are going down 
and their business model is failing. In these situations the share value will also be plummeting leaving employee 
owners with little to show for the absence of their rights. 

6.3 It is envisaged that employee owners will be obliged to sell back their shares if dismissed and employers 
will be given the option to buy the shares back at a fraction of market value. In a publicly listed company this 
will mean that the employee owner would only get a small fraction of the £2,000 offered. 

6.4 Similarly in companies that are subsidiaries of a large corporate chain this value will be difficult to 
ascertain as companies can transfer capital between the different subsidiaries. Worse still, in private companies 
there would be no way to define what “market value” would be, except with external (and costly) valuation or as 
a whim from the employer. Again this would lead to a huge amount of further legal disputes and judicial scrutiny. 

6.5 In Unite’s view this is as bad as the widely discredited Beecroft idea of “compensated no fault dismissal”36 
and boils down to “non-compensated no fault dismissal”. Unite urges the Government to abandon this idea.

7. undermInIng current systems of employee ownershIp

7.1 As noted, the business community have expressed frustration at the idea. The policy was not part of 
the Nuttall Review of Employee Ownership launched by the Deputy Prime Minister. It appears that employee 
owner status will actually be detrimental to current successful systems of worker share ownership as the Nuttall 
Review has highlighted the benefits of share ownership coupled with “employee engagement” that “drive[s] 
higher performance”.

7.2 This position was echoed by Mike Emmott of the Chartered Institute of Personnel and Development 
(CIPD) who said “it is highly doubtful whether inviting employees to sign away basic employment rights will 
deliver the motivated, driven, high performing workforce that small firms need. Existing, highly successful 
mutually owned firms do not thrive on employee ownership alone, but on the high trust, high engagement, 
all-pulling-in-the-same-direction cultures they have. Employee ownership works best where it is accompanied 
by great management, rather than enhanced job insecurity.” Removing employment rights is hardly positive 
engagement with employees. 

7.3 If a company is going to issue shares to its workforce it should do so on the same basis as any other 
shareholder, with full legal and economic entitlements of company owners. This should include voting rights, 
dividends, preference shares and all other entitlements given to normal shareowners.

7.4 This new status will confuse employers wanting to use current systems of share ownership as a benefit for 
their employees and risks toxifying and undermining the use of such schemes. It therefore may contradict the 
Government’s own policy, suggesting major tensions at the heart of government. 

36 Although we note that the Enterprise and Regulatory Reform Bill is being developed to contain “Beecroft by the back door”.
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8. exemptIon from capItal gaIns tax

8.1 The exemption of shares from capital gains tax (CGT) will have very little value to most potential 
employee owners. Any individual is currently exempt from CGT for up to £10,600 per year. Thus, unless the 
shares’ value rocket by over 430% in a year, an employee owner with £2,000 worth of shares will see no benefit. 

8.2 There are currently employee share schemes that allow employees to gain shares without paying income 
tax or national insurance on their value. This would almost certainly be better for any potential employee owner. 

8.3 Unite believes that the CGT exemption will simply be used as a tax loophole for the unscrupulous, setting 
themselves up as “employee owners” in order to avoid capital gains tax. 

8.4 Not only will employees lose out, but the Exchequer will also lose tax income, especially serious in this 
time of austerity. 

9. Impact on workers—loss of employment rIghts

9.1 Unite is strongly opposed to the loss of each of the rights proposed. They will lead to increased litigation, 
discrimination, greater exploitation of workers and less certainty for employers. Taking each proposal in turn:

9.2 Unfair dismissal: The loss of Unfair Dismissal will essentially be the Beecroft proposal for compensated 
no fault dismissal without the compensation (see paragraph 6 on why the shares are likely to have little or no 
value). This will be a bullying charter and give employers carte blanche to sack workers they don’t like. 

9.3 It will also lead to an increase in costly discrimination claims and legal cases on automatically unfair 
criteria as employee owners seek to get their just compensation. There is also likely to be serious challenges to 
the status both in the UK courts and through Europe. This status will therefore lead to an increase in legal cases 
and costs. 

9.4 The employers benefiting from this option will lead to financial problems for the families of those 
dismissed and a greater burden on the Treasury in the form of welfare benefits.

9.5 Statutory redundancy pay: Statutory redundancy pay will be significantly higher than any payment that 
employee owners are likely to receive from their shares. This is especially true for small to medium sized 
businesses where the most likely cause of redundancy will be insolvency and business failure. In these cases 
the shares will have little value but the employee owners will also not have the right to any payment from the 
Redundancy Payments Office (RPO). Again, the Treasury will be subsidising the employers if poverty strikes 
the redundant employees and their families.

9.6 Right to request flexible working: This is likely to be discriminatory against women and parents who are 
much more likely to request flexible working. A significantly greater proportion of women than men request 
flexible working (28% compared to 17%—BIS, 2012). This will lead to a major loss of talent from the British 
labour market as women are forced out of work. 

9.7 This is contrary to the Government’s stated policy as in May 2011, BIS stated “The existing right to 
request has been a success…but we want to go further. We think we can spread the benefits flexible working 
brings to all parts of society and the economy” with an estimated benefit to business of £52.4 million per year. 
Those being refused flexible working are more likely to claim for sex discrimination. 

9.8 There is no evidence base for this “u” turn. It is political posturing intended to disadvantage working 
people, but also adding to the risks and costs for business.

9.9 Right to request training: This will discourage employee engagement and initiative to improve their 
skill levels and add value to the businesses they supposedly now “own”. The result will be negative for the UK 
economy as a whole and act as a disincentive to overseas investors. This will particularly affect young workers 
and black, Asian and ethnic minority workers.

9.10 Extending the notice periods for maternity or adoption leave: This is discriminatory as it forces women 
to take longer maternity leave than they might otherwise have wanted and will make it more difficult for many 
to return to work. Sex discrimination claims will follow. 

9.11 By doubling the notice period women face significant barriers to returning from maternity leave. The 
increase will add to the pressure on women at a time when they should be able to focus on their new baby and 
on their recovery from the birth. Many women will find it difficult to plan for their arrangements for return to 
work 16 weeks in advance as they will need to finalise childcare and resolve flexible working arrangements. This 
unnecessary pressure is likely to result in more women resigning their jobs during maternity leave. This will 
reduce women’s labour market participation and increase the gender pay gap.

9.12 As with all the rights abandoned in return for “employee owner” status, BIS are of the view that EU 
based rights are not compromised and assume that these will not be invoked in disputes, but they are misleading 
employers. Legal arguments on grounds of status, alternative remedies and the power imbalance referred to 
above, as well as referring to the EU Social Charter and European Convention on Human Rights and ILO 
Conventions, will be raised so that employers seeking to rely on this idea will not be as secure as they might be 
led to believe. 
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10. choIce for workers?
11. Although BIS state “It will be entirely voluntary for the employer to offer the new status—and for an 

individual to choose to accept it”, this is unlikely in reality. As with the “opt out” from the working time directive 
the worker will face the choice between signing away their rights as an employee owner or being unemployed. In 
practice this is no choice at all, especially for the poorest and most vulnerable workers. Given the unequal power 
relationship between employees and employer these workers will be forced to lose their rights. 

12. concludIng remarks 
12.1 Far from giving employees increased choice and fairness, this policy is yet another attack on the rights 

of ordinary working people. As with all these policies, the reality is that the most vulnerable and discriminated 
against will be hardest hit. It is also clear that employers are either against or indifferent to this initiative.

12.2 This new proposed status is unnecessary, will do nothing to stimulate the economy and will do serious 
damage to workers’ and employers’ interests. It will lead to an increase in litigation costs including through EU 
law. Unite urges the Government to drop this awful policy.

November 2012

Memorandum submitted by the Open Spaces Society (GIB 42)

IntroductIon

1. The Open Spaces Society (OSS) is Britain’s oldest national conservation body, founded in 1865. We 
campaign for common land, town and village greens (TVG), open spaces and public paths, throughout England 
and Wales.

2. The Growth and Infrastructure Bill proposes, inter alia, a variety of reforms to the planning system. Some 
of those affect TVG and open spaces and are of particular concern to us. We are confining our comments in this 
memorandum to Clauses 12, 13 and 19.

summary

Clause 12, Registration of town and village greens, statement by owner
3. The OSS considers it imperative that local inhabitants are made aware of a landowner’s statement when 

it is deposited. Otherwise, they cannot know that the two-year period of grace during which they can apply to 
register land as a green is running, and they are deprived of their right to register. We recommend a requirement 
for notices on the land and an advertisement in the local newspaper, as a minimum.

Clause 13, Restriction on right to register land as town or village green
4. The OSS opposes this clause. It will remove the right for local inhabitants to apply for registration of 

land as a green once it has been marked down for development, even if this has not been publicised. Moreover, 
the provision goes far beyond the recommendations of the Penfold Report which the government states it is 
implementing. We would not oppose a redrafting in line with Penfold, but we believe the alleged problem can 
be addressed by tightening the existing regulations and guidance, to sift out poor applications and introduce 
timescales.

Clause 19, Special parliamentary procedure
5. The OSS sees no need for this clause. It removes the safeguard that parliament determines those few and 

important cases where there is no exchange land available for open space being taken on compulsory purchase, 
or where the exchange land is deemed too expensive. The provision that the Secretary of State may grant a 
certificate in relation to open space acquired for temporary “long-lived” purposes is also unacceptable.

clause 12
6. The OSS does not oppose this provision but considers it imperative that it is amended.

7. A landowner will be able to deposit a statement with the registration authority, bringing to an end any 
period during which persons have indulged as of right in lawful sports and pastimes on the land to which the 
statement relates, without notifying those persons that the period has been brought to an end.

8. Where a period of such use has been brought to an end, under section 15(3) of the Commons Act 2006 (“the 
2006 Act”) the inhabitants of the locality have two years from the cessation of use in which to seek to register 
the land as a green.

9. If the inhabitants are unaware of the deposit of the statement they will not be on notice that time has started 
to run and, after two years, their right to register will be lost. Paragraph 62 of the explanatory notes to the Bill 
makes clear that there is no intention to deprive local inhabitants of the right to seek to register but that becomes 
meaningless if the inhabitants have no idea that the time has begun to run against them.

10. The OSS regards it as imperative that the cessation is brought to the attention of local inhabitants at the 
same time as the statement is deposited with the registration authority. How it is done is a matter for discussion, 
but we believe that it would require, as a minimum, the erection of signs on the land and an advertisement in a 
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local paper, advising of the deposit of the statement and of the two-year period. There should also be a list of 
prescribed national organisations to be notified.

clause 13
Insufficient evidence of the need for change

11. The alleged rising number of TVG applications is stated as being the reason for the need to include 
Clauses 12 and 13 in this Bill.

12. However, the Parliamentary Under-Secretary of State for Environment, Food and Rural Affairs, Richard 
Benyon, admitted in the House of Commons on 23 May 2011 that there are no accurate figures available and the 
figures are estimates which include scaling-up for non-responding authorities (col 396W, nos 56635 and 56636).

13. In examples provided, of applications between 2005 and 2009, there was a large drop in the number of 
applications from 196 in 2008 to 139 in 2009 and only 134 in 2010 and 103 in 2011 (written answer to George 
Freeman MP, 19 November 2012). There is no evidence that the number of applications is increasing; they are 
already decreasing. Many authorities have not received any applications and so the scaling-up of non-reporting 
authorities means that the figures for applications are probably exaggerated. 

14. In pioneer authorities where part 1 of the 2006 Act, including the provisions under section 15 for TVG 
applications, is being piloted, the Department for Environment, Food and Rural Affairs (Defra) encouraged 
authorities to advertise that various applications could be made. Even here there has not been a huge increase. 
One such authority, Kent, reported in 2011 that it only had 15 applications awaiting determination as opposed to 
28 the previous year, and that it had a slight reduction in the number of applications.

15. The number of TVG applications is minuscule in relation to the number of planning applications. In 
2010 there were 475,000 planning applications and in the year ending June 2010, 85% of all district planning 
decisions were granted, an increase of 2% when compared with June 2009. In the year ending June 2010, 71% 
of planning applications were processed within 13 weeks (Report for Communities and Local Government, 
Planning Statistics, Release 14 September 2010).

16. In short, there is little evidence that the democratically-accountable planning process is being undermined 
or delayed by the TVG application process.

17. The government’s proposals go far beyond the recommendations of the Penfold Report. Penfold’s 
recommendation H was that there should be a review of the operation of the registration of TVGs in order to 
reduce the impact of the current arrangements on developments that have received planning permission. The 
report concluded that where the possibility of a TVG application has been considered as part of planning, the 
subsequent granting of planning permission should then provide protection from a TVG application for the 
duration of the permission. One of the problems is that use of the land by local people, where rights may have 
been acquired under section 15 of the 2006 Act, is not considered a material consideration in respect of planning 
matters.

18. Seventy-six percent of those responding to the Defra consultation agreed that a sifting or streamlined 
process would improve the quality and validity of applications, and would help to deter speculative applications. 
However, despite this overwhelming agreement, Defra is not developing an initial-sift procedure. This would 
protect valid applications whereas the bill will prohibit many genuine applications.

19. The intended effect of the reforms is to prevent the registration system being used to stop or delay planned 
development. However, the Environmental Law Foundation, in its response to the Defra consultation, made 
clear that there is little or no opportunity for the public to comment on allocation of sites before a draft plan is 
published. Only 52% of those responding to the consultation agreed that no application should be made where 
land is included in a draft plan. Respondents commented that the TVG process should be integrated into the 
planning system and included when local plans were being developed or consulted on. However, that is not 
what is in the Bill, where the trigger events mean no application will be possible. Only half those responding 
believed that an application should not be made once planning permission had been given. There is clearly no 
overwhelming desire or need for such destructive changes as those contained in the Bill.

20. Even though there was widespread concern by respondents about linking the TVG process and the 
designation of land as a local green space under the National Planning Policy Framework (NPPF), the impact 
assessment still links the two. There are no regulations or guidance about the new designation, there are few 
areas where there is a neighbourhood planning forum, and the society has received several inquiries about the 
difficulties of using the process. In addition such a designation does not include the granting of public access and 
the NPPF states that the designation “will not be appropriate for most green areas of open space” (paragraph 77).

The effect of the Clause 13
21. Clause 13 provides that the right to register land as a green ceases on the occurrence of what is described 

as a “trigger event”. A trigger event is the publication of an application (our italics) for planning permission or 
of a draft of a development plan identifying the land for potential development.

22. The cessation of the right to register will end if there is a terminating event. Essentially, a terminating 
event means that the proposal is either withdrawn or is refused.
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23. The consequences are that the simple act of making a planning application will bar local inhabitants from 
seeking to register land over which there has been 20 years or more indulgence in lawful sports and pastimes. 
Such a planning application might be for something minor which would be likely to get permission and thereby 
ensure that the right to register is lost. A landowner would then be free to seek permission for something more 
controversial in the knowledge that the local inhabitants have been permanently deprived of their right to register 
the land as a green.

24. The provision denies the right specifically granted to local inhabitants by section 15 of the 2006 Act. 
This section, which was passed with all-party support, largely reflects the common-law position before the 
codification of the rights of “lawful sports and pastimes” which began with the Commons Registration Act 1965.

25. The other critical point which is pertinent to all rights which are acquired over time—often called 
prescriptive rights—is that the possession of the right is rarely asserted until the exercise of the right is challenged. 
This is because there is no need to do so until there is a challenge.

26. It is exactly the same with TVGs. The local inhabitants indulge in lawful sports and pastimes on the land 
in question, never thinking about whether they are acquiring, or have acquired, a right to register the land as a 
green. The point at which they become aware is the point at which their use of the land is challenged. Until then 
no one has taken action because there was no need. The system exists to ensure that those acquired rights are 
protected.

27. It cannot be proper that the right to register a green is removed by the publication of a development plan 
or planning application, giving local inhabitants no warning that their right has been terminated. Many of the 
trigger events will occur in secret, local people will not know that land has been earmarked for development 
until the draft neighbourhood plan has been published for consultation, for instance—and by then it is too late 
to register the land.

28. It is clear that the Penfold Report (see our paragraph 17) was not recommending that the right to register 
land should be suspended or denied on the publication of a development plan or an application for planning 
permission. On the contrary, Penfold’s point was that such matters should all be considered together either 
alongside or as part of the planning process. We agree with this. The government, in Clause 13, is going far 
beyond the Penfold recommendations.

29. One reason given by the government for these changes are those few cases where an application to register 
a green is made after the grant of planning permission and the start of building on the land. The OSS understands 
that issue, although it does not consider that the problem is anything like as prevalent as stated. However, one 
solution might be for the trigger event to be the grant of planning permission, as the planning application will 
put local inhabitants on notice that they need, where the conditions are satisfied, to seek registration of the 
land as a green. The application for planning permission and for registration could then be considered together 
as recommended by Penfold. We would be unlikely to oppose properly-drafted clauses reflecting the Penfold 
recommendations.

30. The government claims that the provisions are needed to deal with so-called vexatious applications but 
few applications are purely to thwart development. Once people discover that the land they have long enjoyed 
is threatened, they realise that it is not, as they thought, safe for ever. Often they have sufficient evidence to 
apply for it to be a green. This is not vexatious, it is a genuine response to a threat. The OSS has long argued for 
improvements to the TVG process, for example giving registration authorities greater powers to reject poorly-
made applications at the beginning, and introducing timescales throughout the process (at present the only time 
limit is the six-week period for objection when an application is advertised). Amendments to the regulations and 
guidance could go a long way to improving the TVG registration process, to the benefit of all.

Clause 19
31. Special parliamentary procedure (SPP) applies in truly exceptional cases, where the intention is to acquire 

land of critical value to the public and it is not possible to provide equally advantageous exchange land. Under 
SPP it is parliament which has the final say; parliament decides whether the developer’s argument that it is 
unable to provide exchange land (whether for reasons of cost or practical constraint) is sufficient to outweigh 
the public interest in retaining access to open space. SPP has occurred in no more than eight cases in 12 years 
(see Special Procedure Orders since 2001) and these were all unopposed, so SPP can hardly be considered a 
barrier to development. Clause 19 (4A) withdraws that decision from parliament and places it in the hands of the 
Secretary of State, and paragraph (d) concedes that the only driver for that change is a perceived saving of time. 
That is not an adequate justification for removing the power of parliament to adjudicate in these cases.

32. Moreover, the decision of parliament to confirm an order is immune from judicial review, whereas the 
proposed power of the Secretary of State to make an order under the power granted by clause 19 is not. The delay 
caused by a judicial review could be much longer than any delay caused by the SPP. Is this what the government 
wants?

33. The proposed section 131 (4B) will allow the Secretary of State to issue a certificate where the open space 
land is being acquired for a temporary purpose although possibly long-lived. “Long-lived” is not defined and 
it seems clear that, without clarification, the issue of a certificate could easily become permanent and, again, 
circumvent the will of Parliament, while the public is excluded from the open space for long periods with no 
exchange land.
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34. Lastly Clause 19(5) is also of great concern. It provides that sections 131 and 132 of the Planning Act 
no longer apply to section 130 of that Act. This means that SPP no longer applies to open space owned by 
the National Trust where it makes no representation about an order granting development consent. We cannot 
understand why this is thought necessary.

November 2012

Memorandum submitted by RSPB (GIB 43)

summary 
1. The Bill is a missed opportunity to promote a greener economy and an effective regime for strategic 

planning which is needed to deliver the homes, businesses and high quality natural environment that people 
need. It is instead a miscellany of proposals intended in large part to promote economic growth and infrastructure 
through procedural amendments to planning regimes. 

2. The Committee has heard evidence from development interests about the costs of the planning system, 
particularly the transactional costs of development management. However, research commissioned by the RSPB, 
CPRE and the National Trust has shown that, although there is evidence of the costs of particular impacts of the 
planning system, there is less research quantifying and valuing the benefits of the planning system (Inexpensive 
Progress? A framework for assessing the costs and benefits of planning reform, February 2012). 

3. All the proposals in the Bill which affect the planning system must be seen in the context of the wider 
economic value of planning, as well as its role in promoting social and environmental objectives. Society’s 
wellbeing depends on a healthy natural environment, and one of the key purposes of the planning system is to 
protect and enhance this. The RSPB’s concern for the Bill is to ensure that changes to processes have no adverse 
consequences for the natural environment, and that legislative proposals maintain an appropriate balance 
between social, economic and environmental needs.

4. This briefing should be seen in the context of our general concerns with the planning system in the 
following areas:

(i) Resources and skills: The lack of resources and skills in many planning departments, particularly 
the availability of ecological skills, is a major obstacle to the successful implementation of planning 
policy.

(ii) Duty to cooperate: We query whether the duty to cooperate introduced by the Localism Act 2011 
will deliver effective strategic planning in sensitive environmental areas.

(iii) Major infrastructure: The Planning Act 2008 regime for major infrastructure is not proceeding 
smoothly because environmental issues are not being considered adequately in the pre-application 
stage and there is insufficient quality control on applications.

5. Some of the proposals need more detail before we are able to properly assess their implications, in particular 
how local planning authorities (LPAs) will be designated as poorly performing (Clause 1) and which business 
and commercial projects will be brought within the Planning Act 2008 regime (Clause 21). It is disappointing 
that this is not yet available.

6. We have particular concerns about the following proposals, which either do not strike the right balance 
between economic growth and environmental protection, or are simply the wrong solution to an identified 
problem:

 — Limits on power to require information with planning applications (Clause 4).
 — Electronic communications code and protected areas (Clause 7).
 — Special Parliamentary procedures (Clause 19).

makIng plannIng applIcatIons dIrectly to the secretary of state (clause 1)
7. The proposal runs counter to the principle of local decision-making, and any “special measures” should 

be defined so that they only apply as a last report for a very limited time to a very limited number of LPAs. It is 
disappointing that the consultation paper from the Department of Communities and Local Government has only 
been published at a late stage, making it difficult to properly assess the implications of the proposal.

8. A number of criteria have been suggested to identify poorly-performing local authorities, including 
timeliness and the quality of decisions in terms of decisions overturned at appeal. The presence or absence of a 
recently-adopted local plan could be a further criterion, as this would emphasise the key role of the local plan in 
the reformed planning system.

9. We are concerned that there could be a perverse outcome from poor-quality decisions which are rushed 
through by LPAs in order to avoid designation. Although, in this situation, developers would have the right of 
appeal against refusals by the LPA, local communities would have no recourse against poor quality approvals.

10. Where planning applications are made directly to the Secretary of State, local communities and third parties 
such as the RSPB must not be disadvantaged through the curtailment of opportunities to make representations 
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or to request that the application is considered at a public inquiry, which may present the only opportunity for 
contested evidence to be properly tested.

11. The ultimate objective must be not to give developers choice, but to improve the quality of decision-
making by LPAs so that they are taken out of special measures. Support needs to be available to enable this 
to happen. This links to wider concerns that we have about the skills and resources available to local planning 
departments, which is unlikely to be solved by legislative change.

12. We also note that the proposal gives the Secretary of State a wide-ranging power to set designation 
criteria. Sub-clause (8) gives the Secretary of State discretion over the manner of publication of the designation 
criteria and any designation of an authority; we believe it would be inappropriate for him to do so by way of 
statutory guidance, but he should do so by regulations which are laid before Parliament.

lImIts on power to requIre InformatIon wIth plannIng applIcatIons (clause 4)
13. This clause is intended to overcome the problem that some LPAs will request unnecessary information 

with planning applications, causing avoidable delay and expense to the developer. The Committee has heard 
anecdotal evidence from developer interests about this issue. However, this is only part of the story, is the wrong 
solution, and is likely to lead to further legal challenge about what constitutes a “reasonable” requirement.

14. We note that, at the present time, LPAs must publish a list of information requirements on their website 
and may only request information that falls within that list (under the Town and Country Planning (Development 
Management Procedure) (England) Order 2010), and that the new National Planning Policy Framework already 
states that LPAs should only request supporting information that is “relevant, necessary and material to the 
application in question” (paragraph 193).

15. The Department for Communities and Local Government consulted earlier this year on streamlining 
information requirements for planning applications. The RSPB comments on about 1,000 planning applications 
a year, largely applications which require Environmental Impact Assessment. In our experience, such as with 
housing developments affecting heathland at Crowthorne (Berkshire) and Talbot Heath (Dorset), it is normally 
the lack of information, or poor quality information, that causes delays in determining planning applications or 
results in poor quality decisions. This is a particular issue where ecological surveys are required because of the 
need to carry them out at specific times of year.

16. As a result, the RSPB may be obliged to lodge an objection until the lack of information is resolved. Thus 
although information overload may be an issue in some cases, the problem is outweighed by the need to have 
sufficient information to form a view about the development proposal.

17. Our experience puts the developers’ perspective in context, and highlights the fact that it is not the quantity 
of the information which is important, but getting the right information.

18. In our response to the consultation, while we agreed that LPAs should keep their local information 
requirements under frequent review, we pointed out that policy and regulatory changes can only ever partially 
resolve the problem of disproportionate requests for information. The most important change would be to have 
qualified staff who know what to ask for and then how to assess it.

19. If a regulatory solution is required, the RSPB recommends that this should be to make pre-application 
scoping mandatory for development which requires Environmental Impact Assessment. This would involve 
consulting the statutory environmental bodies and the public on the scope of the environmental assessment and 
therefore what information must be submitted with the planning application; although this is currently considered 
good practice, a regulatory change may be the only way to encourage the necessary behavioural change. It could 
probably be achieved by amending the EIA Regulations rather than changing primary legislation.

20. This would deal with most large-scale developments, which are likely to experience the most significant 
costs. For smaller-scale developments, we suggest that LPAs should be incentivised to hold pre-application 
discussions on all non-domestic developments as a matter of routine.

21. We note that the Planning Act 2008 regime for Nationally Significant Infrastructure Projects (NSIPs) 
attempts to deal with these issues by the “front-loading” of work on the information required for applications 
for development consent, but we have concerns over whether this is working in practice (see our comments 
below under clause 21). For NSIPs affecting European wildlife sites, Defra is working with developers to agree 
Evidence Plans in advance of submission. This would achieve a similar outcome to the mandatory scoping we 
propose for EIA projects under the Town and Country Planning Act regime.

electronIc communIcatIons code and protected areas (clause 7)
22. This clause is intended to facilitate the roll-out of superfast broadband in all areas of the UK, including 

National Parks, the Broads, Areas of Outstanding Natural Beauty (AONBs) and (in Northern Ireland) the 
countryside generally. The Government has stated that it does not intend to affect Sites of Special Scientific 
Interest, although has not specifically referred to the equivalent Areas of Special Scientific Interest in Northern 
Ireland.

23. Although broadband infrastructure such as street cabinets and poles is permitted development in planning 
terms, there is a “prior approval” process in these protected areas which gives LPAs 56 days to approve the siting 
and appearance of the development.
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24. The Department of Communities and Local Government is currently consulting on the removal of the 
prior approval requirement in protected areas for a period of five years (DCLG Extending permitted development 
rights for homeowners and businesses—technical consultation, November 2012). The RSPB understands 
that Clause 7 of the Bill relates to England, Wales and Northern Ireland, but that the proposals in the DCLG 
consultation relate to England only. However, the legislative provisions are complex, and a clear statement by 
the Government about the territorial scope of this clause, and its relationship with the DCLG consultation and 
the expected DCMS consultation, would be welcome.

25. The clause does not directly change the prior approval rules, but enables the Secretary of State to disregard 
the status of these protected areas when making regulations about the electronic communications code. So for 
example, the duty on public authorities to have regard to the purposes for which National Parks are designated 
(which includes conserving and enhancing the natural beauty, wildlife and cultural heritage of the area) will not 
apply to the Secretary of State in this case. Similarly, the duty of public bodies to have regard to the need to 
conserve the natural beauty and amenity of the countryside in Northern Ireland is disapplied to the Secretary of 
State in this case.

26. The RSPB supports access to superfast broadband, but the proposal raises an important issue of principle 
and precedent. It weakens the protection given to some of the UK’s most cherished landscapes, and sets a 
worrying precedent, not only for other types of communications infrastructure, such as mobile phone masts, but 
for other types of development as well.

27. The DCLG consultation document states that “The Government will be asking the relevant operators to 
work with local planning authorities to agree good practice so that all parties are aware of how and when roll-out 
will be delivered in their area, and the principles governing siting and design.” While a code of practice and good 
dialogue are welcome, it is still the case that the current regulatory approach in protected areas is to be replaced 
with a weaker voluntary approach, which in our view is unnecessary.

28. The impact assessment which accompanies the DCLG consultation extols the benefits of superfast 
broadband, but is strangely silent on the environmental costs. This is all the more strange given the comments 
in the preceding paragraph:

29. “The proposals for householder and business extensions will not apply in protected areas, including 
National Parks and Areas of Outstanding (sic) Beauty ... There is a need to strike an appropriate balance between 
deregulating and maintain appropriate protections, particularly in those sensitive areas where tighter controls 
are needed as development can have a disproportionate impact on the quality and character of the natural and 
built landscape.”

30. In the RSPB’s view, the current regulations strike this appropriate balance. The Government should 
seek alternative ways of delivering superfast broadband in protected areas, especially now that the European 
Commission has given the green light to the UK rural broadband scheme (BIS news release, 20 November 
2012). We call for this clause to be deleted.

perIodIc revIew of mIneral plannIng permIssIons (clause 8)
31. The RSPB partners with Natural England in the Nature After Minerals project, which works with minerals 

operators and minerals planning authorities to deliver high-quality habitat restoration on minerals sites. Our 
chief concern is to ensure that there are timely opportunities for productive discussions between minerals 
operators, mineral planning authorities and Nature After Minerals to secure this. The RSPB’s initial view is that 
this proposal will have limited impact, but asks the Government to give an assurance that nothing in the proposal 
would adversely affect these discussions.

specIal parlIamentary procedures (clauses 19 and 20)
32. These clauses are intended to deal with the delays created in determining nationally-significant 

infrastructure projects by the special Parliamentary procedures for dealing with the compulsory purchase of 
land owned by a local authority or statutory undertaker. In particular, delay has been created for the first such 
scheme, the Rookery South Resource Recovery Facility, by the need for Parliament to consider all aspects of a 
petition, whether or not they relate to the compulsory purchase.

33. Clause 20 has the effect that only those provisions of an order which authorise the compulsory purchase 
of special land could be the subject of petitions and be considered by Parliament. The RSPB considers that the 
proposal is a proportionate response to this problem.

34. However, Clause 19 goes beyond this by repealing the provision for certain types of open land. This 
effectively removes a layer of statutory protection for these types of land, which is unnecessary and has not been 
justified by the Government. This is a particular concern for circumstances where open space is required for 
development but where no exchange land is available or is available only at prohibitive cost. The RSPB therefore 
calls for this clause to be deleted.

busIness and commercIal projects (clause 21)
35. More detail is needed for the thresholds which will be used to bring business and commercial projects 

within the Planning Act 2008 regime. As with clause 1, the proposal runs counter to the principle of local 
decision-making, and thresholds should be defined so that only projects of truly national significance are 
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included. Although housing is specifically excluded, many major business and commercial projects include an 
element of housing (such as the King’s Cross redevelopment and the Olympic Park), and we query how this will 
work in practice.

36. The Committee has heard evidence about the need for a proper policy framework to determine business 
and commercial projects under this regime. This could be provided by a National Policy Statement (NPS), 
although the RSPB is sceptical about the value of most NPSs in their current form. An alternative would be to 
determine them in accordance with the NPPF and the local plan. The effect of the Planning Act 2008 regime 
was to bring into one place a number of different consent regimes where the Secretary of State was already the 
decision-maker (eg under the Electricity Act 1989); ie regimes that operated, and still operate, outside the Town 
and Country Planning Act 1990 (TCPA) process, but by contrast, business and commercial projects are currently 
determined by local planning authorities under the TCPA and are therefore already addressed by policies in the 
NPPF and potentially in the local plan as well.

37. We also note that the Planning Act 2008 regime may be a fast track to a decision, but not necessarily 
to approval. Our experience to date with Nationally Significant Infrastructure Projects has raised a number of 
concerns. A primary purpose—welcomed by the RSPB—of the new process was to front-load the application 
process to ensure that issues were addressed at the pre-application stage. In practice, the changes made have had 
the opposite effect. This, combined with the strict limitations on the duration of post-application deliberations, 
means that the new process risks becoming a fast-track to refusal for complex cases.

November 2012

Memorandum submitted by Compulsory Purchase Association (GIB 44)

1. IntroductIon

1.1 This document is submitted to the Public Bill Committee considering the Growth and Infrastructure 
Bill on behalf of the Compulsory Purchase Association (CPA). The Association’s objective is to work for the 
public benefit in relation to compulsory purchase and compensation in all its forms. This includes promoting 
the highest professional standards amongst practitioners at all levels and participating in debate as to matters of 
current interest in compulsory purchase and compensation. The CPA has some 500 members practising in this 
field, including surveyors, lawyers, accountants, planners and officers of public authorities. This consultation 
response has been formulated following discussions within the National Committee of the CPA. Our comments 
are set out below.

summary

1.2 The CPA has comments on the Bill but also has additional points it believes would assist the growth 
agenda if included in the Bill. It supports the proposals at Clauses 3 (Compulsory purchase inquiries: costs); 19 
(Special parliamentary procedure in cases under the Planning Act 2008) and has observations on Clause 21 of 
the Bill (Bringing business and commercial projects within Planning Act 2008 regime).

1.3 CPA also make further suggestions for reform to be included in the Bill. These are:

1.3.1 Acceptance of Applications made under Planning Act 2008;

1.3.2 Loss Payments—Land Compensation Act 1973 (as amended by the Planning and Compulsory Purchase 
Act 2004);

1.3.3 Advance Payments of Compensation—Land Compensation Act 1973; and

1.3.4 Reverse Notice to Treat—a new proposal to reduce the harm caused to landowners by uncertainty as to 
whether or not compulsory acquisition is to take place.

2. comments on the bIll

2.1 The Bill principally touches on compulsory purchase issues at draft Clause 3, 19 and potentially also draft 
Clause 21. CPA’s comments on each are set out below.

compulsory purchase order InquIrIes: costs

2.2 We have by email already provided comments to CLG on this, as well as evidence of the need for this 
proposed change. This can be found at Appendix 1.

clause 19—specIal parlIamentary procedure In cases under the plannIng act 2008
2.3 The CPA is happy with the approach proposed.

2.4 We would, however, question how the tests “prohibitive costs” (see Clause 19(2)(b) and insertion of new 
section 131(4A) of the Planning Act 2008) would apply.

2.5 The same could also be said of proposed changes to section 131(4B) in relation to the words “although 
possibly long lived” in paragraph C of that sub-section. 

2.6 The same words are again used in the proposed changes to section 132.
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2.7 At the very least guidance will be needed to clarify what the legislature intended and CLG’s interpretation 
of these tests.

clause 21—brIngIng busIness and commercIal projects wIthIn the plannIng act 2008 regIme

2.8 The CPA does not believe that this clause is appropriate for finding its way into the statute book. CPA 
members’ experience is that the development consent process works would work only for major infrastructure 
where there is clear national policy (examined by parliament) that provides a degree of certainty in principle that 
a proposed development scheme is likely to prove to be acceptable.

2.9 The CPA does not believe this would apply to most major commercial planning applications for a number 
of reasons:

2.9.1 The same level of national policy support is unlikely to apply;

2.9.2 If there is local policy support that is compelling, then the Town and Country Planning Act process 
should be appropriate and available.

2.9.3 The CPA does not believe that developers will wish to “front load” their applications to the extent 
needed for the DCO process if there is any degree of risk that the scheme may not be approved.

2.9.4 There is also a significant democratic deficit—if compulsory purchase powers are required for major 
development then it is appropriate that the local electorate under the Town and Country Planning Act 1990 or 
other appropriate compulsory purchase powers promote a compulsory purchase and there is therefore an element 
of public local support for a scheme. It is inappropriate that a developer has provided its own compulsory 
acquisition powers at this stage—it should be entirely reliant on the local planning authority. 

2.9.5 Developments are likely to be taken forward by special purpose vehicles (SPV) who may well be a shelf 
company with limited, if any, assets. If compulsory purchase is taken through by a local planning authority under 
the 1990 Act then there is at least a backstop that the local planning authority will be able to fund compensation 
(albeit that it will be backed by a Deed of Indemnity from the developer and the developer’s parent). Such 
safeguards may not exist if the SPV itself is given compulsory acquisition powers. This is a fundamental issue, 
including effecting the human rights of those persons whose land may be expropriated. 

2.10 For all the above reasons we would suggest that this proposed clause is inappropriate and will be 
ineffective in promoting the growth agenda.

3. proposed reforms

3.1 The CPA’s proposals for additions to the Bill cover:

Acceptance of Applications made under Planning Act 2008
Changes to section 56 etc of the Planning Act 2008 to remove the criminal sanction on developers who 

advertise the acceptance of their schemes by the Planning Inspectorate for examination. This is a wholly new 
level of burden on developers proposed by the Planning Act 2008—it is unnecessary and makes the process for 
advertising and proceeding to examination for a development consent application very difficult and has delayed 
several schemes. See Appendix 2 for further details.

It is CPA’s suggestion that the criminal sanction is not needed or criminal liability can be avoided by a 
“reasonable endeavours” defence.

loss payments

3.2 The CPA believes that the current loss payments regime contained in the Planning and Compensation Act 
2004 and amending the Land Compensation Act 1973 is inappropriate. At the moment occupiers receive only 
2.5% of the value of their interest as a loss payment whilst investment owners would receive 7.5%. The CPA 
believes the figures should be reversed. See Appendix 3 for further details. 

advance payments

3.3 The current process for securing advance payments for claimants does not work—there is no sanction on 
acquiring authorities to not pay in accordance with the requirements of the Land Compensation Act 1973. See 
Appendix 4 for further details.

reverse notIce to treat

3.4 The CPA propose that owners of order lands be entitled to serve a “reverse notice to treat” to force the 
acquisition of their land by the acquiring authority in appropriate circumstances. See Appendix 5.

APPENDIX 1
COSTS OF OBJECTORS TO COMPULSORY PURCHASE ORDERS THAT DO NOT REACH INQUIRY

1. IntroductIon

1.1 The CPA have considered the content of the Growth and Infrastructure Bill, Clause 3, regarding costs in 
compulsory purchase proceedings. 
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1.2 The CPA welcome the suggestion that the powers to award costs under s250 of the 1972 Act be broadened 
so that successful objectors (or indeed objectors where the acquiring authority has behaved unreasonably) can 
obtain their costs without having to attend at inquiry.

1.3 Concrete examples of the situation that currently may arise are set out below:

Case A

An inquiry into a nationally significant land assembly and regeneration compulsory purchase order in East 
London promoted 2006 was objected to by a CPA committee member representing a client affected by the 
proposed compulsory acquisition. At the time the inquiry was held, the affected party was close to, but had 
not reached, agreement with the promoting authority. However the promoting authority would not provide 
information as to its detailed plans on the use of the land, which was clearly marginal to the overall scheme. 
The information required affected both the landowner’s claim for compensation and also the strength of their 
case objecting to the redevelopment. Ultimately the client had to attend at inquiry into the compulsory purchase 
order and make short representations, including an application for costs (which was successful). The acquiring 
authority was found to have behaved unreasonably and the landowner was entitled to its costs—however 
considerable additional costs (approximately £5,000) were incurred because of the need to make a case at and 
attend inquiry. The accepted offer of costs did not cover all of the landowner’s costs (it is rare that an order for 
costs results in 100% recovery).

Case B

Two CPA committee members represented a mutual landowner client in relation to a small compulsory 
purchase order in Suffolk in 2010. It was clear, including from the acquiring authority’s own papers, that the 
compulsory purchase order had little chance of success. 

There were no reasonable grounds for promotion of the compulsory purchase order and the affected landowner 
made a strong objection and incurred considerable costs to preserve their very well trading commercial premises. 
Eventual costs in excess of £100,000 were incurred defending its position, despite the acquiring authority being 
told that such costs were going to be incurred at several stages (instruction of planning witness, site visit, 
instruction of counsel, etc). It was only two weeks before the date of the inquiry into the compulsory purchase 
order that the Council agreed to withdraw the threat of compulsory purchase. 

At that stage agreement on costs could not be reached and the landowner’s only recourse was to insist that 
the compulsory purchase order inquiry was held. This led to the acquiring authority, through its solicitors, 
representing that the landowner was itself acting unreasonably in insisting that the inquiry should be held and 
even suggesting it should make its own application for costs against the landowner for unreasonable behaviour.

Finally an agreement in relation to costs, to be assessed if not agreed, was reached three days before the inquiry 
was held. The parties incurred considerable additional expense, and the Planning Inspectorate had an Inspector 
tied up for unnecessary time because the current legislation would not allow for an award of costs without 
an inquiry being held. The assessment of costs was eventually settled by a mutually appointed expert. The 
landowner did not recover all of its costs and so was put to considerable expense, despite the whole process for 
promoting the compulsory purchase order being a negotiating tactic for the acquiring authority in a commercial 
arrangement with a third party, in which the landowner had no role.

APPENDIX 2

SUBMISSIONS RELATING TO CERTIFICATION OF ACCEPTED APPLICATIONS UNDER 
THE 2008 ACT

1. IntroductIon

1.1 The CPA believes that the current penalties attaching to the certification process for confirming notices 
have been served in relation to accepted application under the Planning Act 2008 is excessive and causes 
unnecessary delay.

1.2 In short, it is our belief that the criminal penalty contained in the 2008 Act relating to this process is 
unnecessary and overly burdensome. Whilst developers will always wish to do all they reasonably can to provide 
notice to all affected parties, there will be some instances where confirming service is just not possible to the 
level of certainty that anyone issuing a certificate under the 2008 Act would be content to deal with. 

2. detaIl

2.1 Section 56 of the 2008 Act requires the applicant for a Development Consent Order to give notice to 
prescribed persons, the Marine Management Organisation where appropriate, local authorities, the Greater 
London Authority if part of the application is in London and any person listed within section 57 of the 2008 Act. 
Notice must be in prescribed form and set out details of how to make representations to the application. 

2.2 The Notice must also be publicised in a prescribed manner—this requires publication in both national and 
local newspapers. Site notices are also required to be posted. 
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2.3 Section 57 lists the categories for persons on whom notice must be served. These mirror those contained 
in section 44 and essentially include any landowner (freehold or leasehold) tenants, occupiers and persons with 
easements, restrictive covenants other interests in lands to which the compensation code may apply. 

2.4 Section 58 requires the applicant to provide in the prescribed form (as prescribed by the Infrastructure 
Planning (Applications—Prescribed Forms and Procedures) Regulations 2009—APFP), a certificate confirming 
that the application has been publicised in the manner prescribed in section 56 and 57. 

2.5 Sub-section 3 of section 58 states that a person will commit a criminal offense if they issue a certificate 
which contains details that are false or misleading or if this is done recklessly. 

2.6 The APFP certificate form is precise and it is not clear that derogations from the certification are permitted. 
That said, there are several instances of where derogations have occurred and these appear to have been accepted 
by the Planning Inspectorate. 

2.7 Our concern relates to the statement that:

“notice of the accepted application was given to the required persons identified in accordance with 
section 56”

The word “given” is also used in the 2008 Act in relation to provisions regarding service. Its use is somewhat 
ambiguous. 

2.8 Methods of service permitted under the 2008 Act (section 229 allows service by:

(a) hand delivery;

(b) leaving it at the last known or usual abode of that person or and address for service that was given;

(c) first class post;

(d) registered post or recorded delivery;

(e) by email of agreed to by the relevant person; and

(f) by delivering to the Secretary of an incorporated body by the methods described (b), (c) and (d) 
above.

2.9 The combined effect of the criminal sanction and section 229, in regards to the certificate process, actually 
means it is more desirable for applicants to serve by first class post (a notoriously unreliable method of service) 
than using a more reliable method such as registered post. If a method where tracking is possible (courier, hand 
delivery, registered post) is used then it is more likely that the applicant will know that certain notices have not 
been appropriately received or were received late. 

2.10 In such circumstances, it there appears the combined impacts of the necessity for certification (backed by 
criminal sanction) and methods of service mean that unreliable method of service is the preferable way forward. 
In situations where there are landowners affected by compulsory acquisitions does not seem appropriate. 

3. proposals for reform

3.1 Given how many notices need to be served it is almost inevitable that some will be returned undelivered. 
The effect of that (whether by first class post, registered post or otherwise) means that the applicant cannot 
provide a section 58 certificate until such time as the notice has been re-served. If the recipient is abroad for 
a long time, is untraceable or there are other difficulties with service, the DCO application process can be 
significantly delayed. The Planning Inspectorate will not commence the process for appointing an inspector and 
arranging for a Preliminary Meeting until section 58 certificate is issue. 

3.2 CPA would therefore suggest:

3.2.1 the criminal sanction in the section 58 is removed; and/or

3.2.2 that derogations are clearly permitted, with a full explanation, either in a revised version of the APFP or 
by an amendment to section 58 through the Growth and Infrastructure Bill to allow the applicant to explain why 
it is not possible to give a full certificate that all notices have been served. The certificate could have a schedule 
attached to explain what has happened in individual instances and the Planning Inspectorate/Secretary of State 
could then decide whether service has been appropriately carried out. 

4. reasons for reform

4.1 CPA are aware of at least three instances where applications have been materially delayed because of 
the considerable burden of proving service as a result of section 58 of the 2008 Act. At least a month’s delay 
and considerable additional costs have been incurred by the applicant in having to re-serve documents. It is 
inappropriate that this administrative process cause such significant delay and cost. Whilst it is not suggested 
for one second that service is not vitally important and applicant should use all reasonable endeavours to effect 
service, the current burden on applicants is out of proportion to the harm perceived by the legislation. 
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APPENDIX 3
loss payments 
Sections 33A–F Land Compensation Act 1973

Basic and Occupiers Loss payments were inserted into s33A—F of the Land Compensation Act 1973 (the 
1973 Act) by the Planning and Compulsory Purchase Act 2004. They introduced payments in addition to the 
loss incurred as a result of the acquisition of an interest in land used for purposes other than as a main residence 
or an agricultural holding. Loss payments were already available for main residence and agricultural holdings. 

The concept behind loss payments is to provide an acknowledgement of the fact that a party is displaced from 
property against their will. This is not otherwise permitted because of s5(1) of the Land Compensation Act 1961 
(the 1961 Act).

There are currently three issues with the provisions in s33A–F of the 1973 Act. 
 — the method of calculation of the payments is ambiguous and open to argument;
 — the “building amount “ is based on Gross External Area which is difficult to measure in practice and is 

also inconsistent with market practice for the measurement of most buildings; and
 — the level of payments is not fairly distributed between occupiers and investors. 

Ambiguity
The wording of the provisions is ambiguous in that it relates the payment to a percentage of the “value of 

[the claimant’s] interest in land”. This leads to some ambiguity over whether this means the market value of the 
interest under s5(2) LCA 1961 or whether it also includes disturbance compensation and injurious affection as 
these items together with the amount under s5(2) comprise the value of the interest to the owner which is the 
compensateable amount. 

In the case of occupiers, particularly leasehold occupiers, this can make a significant difference to the Loss 
Payments received as the s5(2) value of the lease is commonly very low but the disturbance compensation can 
be considerable. 

The CPA have been advised by the Department for Communities and Local Government (CLG) that the 
intention of the wording was that the payment should be a percentage of the market value only, as assessed under 
s5(2) of the 1961 Act. This interpretation curtails the usefulness of the Basic Loss payment in particular to those 
hardest hit by compulsory purchase, that is businesses occupying leasehold premises.

Proposal: The CPA propose that the alternative interpretation be adopted and confirmed, that is that the 
Basic Loss payment (and occupiers Loss Payment where applicable) be calculated as a percentage of the entire 
compensation payable, including disturbance. The maximum values already imposed on the Basic and Occupiers 
Loss payments are £75,000 and £25,0000 respectively and would limit the additional expense of such a measure. 
If the proposal to reverse the current percentage rates for Basic and Occupiers Loss payments outlined below is 
also adopted, the additional expense would be further reduced or removed altogether. 

Building Amount
The Occupiers Loss payment has alternative methods of calculation. The first is a percentage of the “market 

value” of the interest. However, where the interest has little or no market value the claimant can elect to calculate 
the amount by reference to the area of the buildings he occupies (the “Building Amount” or the area of land 
occupied (the “Land Amount”).

The building amount is based upon the Gross External Area (GEA) of the buildings occupied by the claimant. 
The GEA is the area within the footprint of each floor of the building. It is the most generous calculation of the 
area of a building as it takes into account walls, stairwells, bathrooms and other features that are not normally 
valued. 

The problem with GEA is that it is physically difficult to establish and must usually be measured specifically 
for the compensation claim. 

If the standard market practice for measurement were to be adopted, not only would the area be easier to 
ascertain, it may also have been recorded previously for letting or rent review purposes.

Proposal: The “buildings amount” should be measured in line with the Royal Institution of Chartered 
Surveyors standards of measuring practice.

Amount to be paid
The Basic Loss payment is available to both occupiers and owners of a building and is based on 7.5% of the 

“market value” of the interest held, subject to a maximum payment of £75,000. 

The Occupiers Loss payment is only available to those in occupation of all or part of a building. There are 
three methods which can be used to calculate it. The claimant is able to choose by which method the loss 
payment should be calculated. The choices are:

 — 2.5% of the value of his interest.
 — The land amount (£2.50 per square metre of the land occupied).
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 — The building amount (£25 per square metre of the GEA).

For a leaseholder on a normal occupational lease or tenancy, the value of the interest is likely to be minimal. 
This means that they will receive no Basic Loss payment, and the Occupiers Loss payment is likely to be the 
building amount. The maximum amount payable for an Occupier Loss payment is £25,000 and the minimum 
is £2,500. 

Disparity between parties
In the most common situation for commercial premises is to have an investor landlord with a valuable freehold 

or long leasehold land interest and an occupying business tenant holding a lease from the landlord at a market 
rent. 

Because the lease has little or no market value, the Basic Loss the tenant receives will be at or near nil. The 
landlord will receive 7.5% of the market value of his interest, capped at £75,000. The landlord will not receive 
any Occupiers Loss payment, but this will be a maximum of £25,000. In most cases the landlord investor 
receives up to three times more Loss payment than his tenant, and yet it is the tenant, in having to close down or 
relocate his business, which has suffered the more disruption.

Proposal: The CPA propose that the percentage rates be reversed so that the Basic Loss payment becomes 
2.5% of the value of the interest subject to a cap of £25,000. The Occupiers Loss payment should become 7.5% 
of the value of the interest (or the land or building amount), subject to a cap of £75,000. 

Route to reform
Under s33K of the 1973 Act, the Secretary of State:

“may by regulations substitute for any amount or percentage figure specified in these sections such 
other amount or percentage figure (as the case may be) as he thinks fit” 

If the change is not due to a change in the value of money or land, a draft of the regulation must be laid before 
and approved by resolution of each House of Parliament. 

Summary
The current Basic and Occupiers Loss payments are designed to reflect some of the inconvenience and 

upheaval that is caused by compulsory purchase but is not reflected in the disturbance compensation payable by 
virtue of s5(1) of the 1961 Act. 

The CPA are concerned that the payments are poorly targeted and should be adjusted to provide more 
compensation to occupiers, and less to investors. This would reflect the relative level of disruption and 
inconvenience caused to each group. 

By calculating the Loss payments with regard to the total compensation and reversing the current percentages, 
we believe that the necessary adjustment can be made without undue additional expense to the acquiring 
authority. 

Two examples of common circumstances are shown in Annexure 1. Loss payments are calculated for each 
under the existing system, and under two potential alternatives. Our preferred proposal, A, gives an end result 
very close to the existing system. Proposal B takes only the change of percentages and retains the existing use 
of the s5(2) value. This results in a significant under compensation.

Basic and Occupiers Loss Payments—Annexure
exIstIng system

Example 1
Take for example a 100m2 B1 unit held on a five year market lease from the freehold or long leasehold investor 
owner.

Investor Occupier
Value of land taken (freehold) £100,000

Value of land taken (lease) £ nil

Disturbance £7,000 £75,000

Basic Loss @ 7.5% £7,500 £ nil

Occupiers Loss @ 2.5% OR £ nil £ nil

Occupiers Loss (bldgs amt) OR £ nil £2,500

Statutory minimum £ nil £2,500

Total compensation (exc Loss Payment) £107,000 £75,000

Total Loss Payments £7,500 £2,500 Total £10,000
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Example 2
Take for example a 1,000m2 B1 unit held on a 15 year market lease from the freehold or long leasehold investor 
owner.

Investor Occupier
Value of land taken (freehold) £1,000,000

Value of land taken (lease) £5,000

Disturbance £70,000 £750,000

Basic Loss @ 7.5% £75,000 £375

Occupiers Loss @ 2.5% OR £ nil £125

Occupiers Loss (bldgs amt) OR £ nil £25,000

Statutory minimum £ nil £2,500

Total compensation (exc Loss Payment) £1,070,000 £755,000

Total Loss Payments £75,000 £25,375 Total £100,375

7.5% 3.3%

In both examples the investor owner receives three times the Loss Payment of the occupier who has had to 
uproot and relocate his business, and prepare and submit a time consuming disturbance compensation claim. 

proposal a
Calculate Basic and Occupiers loss payments on total compensation and switch Basic and Occupier loss per cent.

Example 1A

Investor Occupier
Total compensation £107,000 £75,000
Basic Loss @ 2.5% £2,675 £1,875
Occupier Loss @ 7.5% £ nil £5,625
Total Loss Payment £2,675 £7,500 Total £10,175

2.5% 10%

Example 2A

Investor Occupier
Total compensation £1,070,000 £755,000
Basic Loss @ 2.5% £25,000 £18,875
Occupier Loss @ 7.5% £ nil £56,625
Total Loss Payment £25,000 £75,500 Total £100,500

2.5% 10%

proposal b
Reverse percentages but calculate on s5(2) 1961 Act value.

Example 1B

Investor Occupier
s5(2) compensation £100,000 £ nil
Basic Loss @ 2.5% £2,675 £ nil
Occupier Loss (bldgs) £ nil £2,500
Total Loss Payment £2,675  £2,500 Total £5,175

2.5% 3.3%

Example 2B

Investor Occupier
s5(2) compensation £1,000,000 £5,000
Basic Loss @ 2.5% £25,000 £125
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Investor Occupier
Occupier Loss (bldgs) £ nil £25,000
Total Loss Payment £25,000 £25,125 Total £50,125

2.5% 3.3%

APPENDIX 4

ADVANCE PAYMENTS

PROPOSALS FOR REFORM OF S52 OF THE LAND COMPENSATION ACT 1973

IntroductIon

1. Section 52 of the Land Compensation Act 1973 provides for the making of an “advance payment” on 
account of compulsory purchase compensation where an acquiring authority has taken possession of land. In 
response to a request for an advance payment, the acquiring authority must pay 90% of their estimate of the 
compensation due (or 90% of the compensation agreed to be due) within three months of the request.

the problem

2. The experience of the CPA and its members is that advance payments by acquiring authorities are not made 
within three months as required. In the most extreme case of non-payment which has come to the Association’s 
attention, a claim for compensation had been made to the (then) Lands Tribunal and the acquiring authority 
had made a “sealed offer” (in effect an offer of settlement) in the sum of more than £1 million but had made no 
advance payment under section 52 despite being requested to do so.

3. The purpose of advance payments is to put the claimant in a financial position, so far as is possible and as 
early as is possible, so that it can re-order its affairs and go about its life with the minimum of disruption. In the 
majority of cases the claimant will find it necessary either to move to house, if their home is acquired, or to move 
to other business premises, in order to avoid closure of their business.

4. In either case, as a move must necessarily take place at the time of dispossession, it follows that the 
majority of claimants are forced to fund their relocation as best they can before receiving any compensation and 
indeed in advance of receiving any advance payment. Where residential properties are subject to a mortgage, 
delay in the making of an advance payment can create further financial difficulties.

5. In the context of promoting economic growth, which is the fundamental objective underpinning the Growth 
and Infrastructure Bill, it goes without saying that property owners and businesses should not be subject unduly 
to unnecessary financial stress and disruption.

the solutIon

6. The Growth and Infrastructure Bill should include additional provisions as follows:

1. Prescribed claim form
The written notice requesting an advance payment under section 52 should be in a prescribed form and have 

prescribed content such as, for example, claim forms under Part 1 of the Land Compensation Act 1973.

The prescribed content of the advance payment request should balance the needs of the authority for reasonable 
information with the level of information a claimant can practically be expected to provide in the early stages 
of a claim. 

A potential and beneficial side-effect of a prescribed procedure could be that negotiations might be shortened 
by incentivising claimants to provide a more fully reasoned claim together with supporting evidence earlier on 
in the process.

2. Mechanism for enforcing making of payments by acquiring authorities
7. Section 52 in its current form lacks any “teeth”. There is no mechanism whereby a claimant can require 

an acquiring authority to pay an advance payment except by seeking a mandatory order in judicial review 
proceedings which would be likely to take many months to progress through the courts.

Section 52 needs to be amended so as to provide an enforcement procedure whereby an acquiring authority 
can be ordered by, say, the Upper Tribunal (Lands Chamber) to make an advance payment on the Tribunal being 
satisfied that the acquiring authority has been provided with the required detail identified by the prescribed 
notice of claim.

3. Advance payment before taking of possession
8. As noted above, an advance payment is only made once possession is taken. Where a business is relocating 

in advance of possession however, it will often be incurring substantial up-front expenditure which the present 
regime expects the business to fund itself, recovering such items of cost which are compensatable under the 
statutory compensation code once possession has been taken. But in present economic circumstances, a business 
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may find it impossible to borrow sufficient money to fund its relocation. Home and property owners also face 
similar problems, although without an interruption of their business.

Section 52 needs to be amended so that acquiring authorities can make advance payments of compensation 
before possession is taken, thereby assisting those relocating to do so with the minimum of stress and financial 
burden.

conclusIon

9. Section 52 of the Land Compensation Act 1973 should be amended to provide for: 

(1) A prescribed form of request or claim for an advance payment of compulsory purchase compensation;
(2) A mechanism for enforcing the making of appropriate advance payments by acquiring authorities; 

and
(3) The making of an advance payment in advance of possession being taken.

APPENDIX 5

REVERSE NOTICE TO TREAT

Reverse notice to treat and entry
1. Research has shown that persons affected by compulsory purchase are more concerned by the process 

rather than the amount of compensation they ultimately receive.37 One complaint is the delay and uncertainty 
as to when an acquirer will take entry; this is a particular problem to small businesses. It also concerns others. 
Once a compulsory purchase order has been confirmed, any affected owner ought to be entitled to serve a 
reverse notice to treat and notice of entry. These reverse notices would have the same legal consequences as if 
they had been served by the acquirer, save that the owner will have the ability to determine the entry date, and 
therefore the valuation date for compensation purposes. There are no strong arguments why the risks as to the 
commencement of a scheme should be borne, as now, by property owners rather than the acquirers and the wider 
society. 

2. Although the blight notice procedure is available for some owners, the procedure suffers from delays for two 
reasons. First, acquirers frequently serve counternotices. There can be no objection to the proper determination 
by the Upper Tribunal of any grounds relied. Second, where no counternotice is served, or the Tribunal uphold 
the blight notice, and there is a deemed notice to treat, the procedure does not contain any easy procedure to fix 
the entry date. If the Authority has no need for possession, the claimant is left with having to make a reference 
to the Upper Tribunal to have the compensation determined. Once determined, the claimant has the “statutory 
contract” that arises where there is a notice to treat and an agreement as to the “price”, and may enforce that 
contract by specific performance. The reality, particularly where the compensation is not large, is that affected 
claimants merely suffer the hardship rather than face the costs and uncertainties of a reference. The absence of 
an effective remedy can be very serious where the claimant holds a lease of business premises. The claimant will 
remain bound to pay the rents, and may have a business that is suffering as the effect of the scheme encourages 
adjoining businesses to leave.

November 2012

Memorandum submitted by Christopher Whitmey (GIB 45)

clause 12
The Committee is respectfully invited by Mr Whitmey to consider DELETING all words after “insert—” page 

13 line 38 and INSERTING, or alternative wording to similar effect:

“15A Registration of greens—Highways Act 1980 section 31(6)

Where the owner of any land has deposited a map and statement under section 31(6) of the Highways Act 
1980 to negative any presumed intention to dedicate the land as a public highway then:

(a) any presumed intention of the owner or his successors in title to dedicate that land as a town or 
village green by user as of right for lawful sports and pastimes shall be negatived; and

(b) a new period of at least 20 years of such user, if any, may commence on the date on which any such 
deposited map and statement ceases to be of legal effect.”

[consequential amendments arising from the deletion of the proposed 15B]

Reasons for invitation:
38. All men are mortal

Socrates is a man

37 The Operation of Compulsory Purchase Orders: Land Use, Minerals, Land Instability and Waste Planning Research Programme (DETR, 
December 1997). 
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Therefore, Socrates is mortal.

I must be able to walk all over the cricket square to play cricket.

I’m not permitted to walk across the cricket square.

Therefore, I cannot play cricket on the square.

For land to be registered as a town or village green a right must be presumed to be dedicated to go all 
over the land. 

A Highways Act 1980 s 31(6) deposit prevents a right being presumed to be dedicated to go across the 
designated land.

Therefore, a s 31(6) deposit should prevent a right being presumed to be dedicated to create a town or 
village green.

39. Section 31 of the Highways Act 1980 replaced section 1 of the 1932 Act. Since 1932 landowners have been 
able to permit the local inhabitants/public to cross their land and at the same time to have a very cost effective 
means of protecting their land from having rights in perpetuity created.

40. Landowners who presently have s 31(6) deposits in place should be able to rely on them as a cost effective 
means of protecting their land from town or village green applications with the attendant high costs in opposing 
such applications.

41. The present Clause 12 would create a second register and a needless duplication of effort and expense for 
the local authority as well as the landowner.

Biographical note. Christopher Whitmey first engaged with town and village green law in 2001. He is a 
trustee of the charity which has land (DEFRA Consultation Document p 28 Photo 7: Land at Vicarage Rough, 
Clun Glebe, Shropshire) that was subject to a TVG application in 2001. The matter was not resolved until 2010 
when the fourth application was rejected after much time and expense. This was despite a Highways Act 1980 
s 31(6) deposit for the land being in place. Since 2001 he has researched TVG law. He has objected to various 
applications and appeared at various enquiries and court cases.

November 2012

Memorandum submitted by Neil Blackshaw (GIB 46)

Neil Blackshaw, consultant, Easton Planning. This submission relates solely to Clause I of the Bill. 

summary

We may all agree that speeding up planning decisions is a sensible aim but in my view these measures are likely 
to be damaging to the core principles of the English planning system and democracy, are poorly constructed and 
may be unworkable and the evidence for their efficacy is too weak on which to base a change in the law.

submIssIon

1. The proposal amounts to the creation of a parallel planning system. It will create uncertainty and confusion 
to all parties as tracking the route that planning applications will become a difficult additional task. The link 
between the local plan and planning decisions has been for the most part central to the functioning of the 
English system. In the best planning authorities the work streams are integrated and may take the form of 
development teams. This proposal assumes that it is straightforward to remove the decision making function 
which is demonstrably incorrect. Democratic accountability and accessibility is a crucial element of the system. 
When decision-making is removed then the link with the community will be broken and its trust undermined. 
The measures quite clearly fly in the face of the Localism Agenda and are likely to undermine public trust in the 
neighbourhood planning process as communities see decision-making removed from their local authority. They 
will be bound to question whether neighbourhood plans will be give appropriate weight under the proposed 
procedure. The effective removal of the right of appeal and the consequent radical change in the role of the 
Secretary of State risks undermining a central feature of the planning system so far. 

2. The proposals are not based on a remotely convincing analysis of the perceived failings of the current 
system but rely on crude and partial statistics and rhetoric. It would have been far more helpful to have examined 
the reasons for and the precise nature of the under performance. One key issue that these measures will not 
address for instance, is the continuing failure of planning authorities to achieve an adopted plan. It seems that 
there is currently no database of development plan progress but estimates suggest that in April 2012 only 43% 
of planning authorities had an adopted high-level plan. Given the plan-led nature of the system this must be 
one significant reason for protracted decision making. A key feature of the plan-led system is a high degree of 
certainty. Without that it is clear that decision-making cannot be as efficient as it should be. The overall decision- 
making process comprises many steps and procedures and many stakeholders. Local authorities clearly differ in 
the resources they devote to it, financial, managerial and political. An alternative to this indirect blunt instrument 
would have been to encourage best practice but at the same time to increase incentives and sanctions. No 
organisation is in fact scrutinising local authority planning departments. For instance, the local Government 
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ombudsman is effectively barred from investigating complaints from applicants as distinct from third parties on 
the grounds that the appeals system provides sufficient remedy. As failings in administration, inefficiency and 
delays are not matters that Planning Inspectors can take into account this is clearly a major gap in accountability. 
At the same time, the fact that a simplistic time limits—eight weeks, 13 weeks whatever have been shown 
repeatedly to be too crude. Those authorities that take care but a little more time produce the best results and 
greatest satisfaction all round. 

3. The Impact Statement falls far short of being a convincing assessment of the likely outcome. The document 
fails to evaluate the capacity of PINS to deal with the additional work and simply assumes that it will be 
more efficient. The added transaction costs—transferring data necessary to enable PINS to act in place of the 
local authority alone will impose significant cost and time burdens. The local authority will also still retain an 
administrative burden. The hapless local authority is assumed to react to this in a positive way but it can easily 
be argued that the effect will be the opposite—demoralising staff and undermining political and community 
support. The Impact Statement suggests that as there are currently no local authorities transgressing the trigger 
for overturned decisions the measures will not in practice be required but will have the effect of concentrating 
minds. This seems quite absurd—creating a paper tiger for purely rhetorical reasons. 

4. There probably is a good case for bearing down on local authorities that are under-performing in their 
planning function but to be effective and positive the intervention should be across the board and seek to address 
the real causes of delay and inefficiency. 

November 2012

Supplementary memorandum submitted by the Campaign for National Parks (GIB 47)

growth and Infrastructure bIll (clause 5) 

When we gave evidence to the Bill Committee on 20 November 2012, we offered to send a further written 
response to the question that Nick Raynsford MP asked us about Clause 5 (Q378). We share the concerns 
expressed by the English National Park Authorities Association (ENPAA) regarding the serious implications 
that this clause could have for the provision of affordable housing in National Parks and the fact that it could 
potentially seriously limit the ability of National Park Authorities (NPAs) to deliver new affordable housing.

The way in which S 106 agreements are used to deliver affordable housing in National Parks, and many other 
rural areas, is different from that in which they are often used in urban areas or on larger sites, where a S106 
agreement is usually used to require the developer to provide a certain percentage of affordable housing. In 
National Parks, the vast majority of planning approvals for housing include S 106 agreements which require 
100% affordable and/or “local needs” housing. S 106 agreements are also often used to ensure that the properties 
are available to meet local housing need ‘in perpetuity’ ie there are restrictions on who they can be sold on to. 
This is because there are usually very few sites available for development and those that are available are only 
suitable for a very small number of homes. As there is huge pressure for second homes and/or holiday homes in 
National Parks, NPAs generally have policies to prevent the delivery of new housing for sale on the open market. 
The effect of these policies should be reflected in the price of land available for housing and any prospective 
developer should be aware of these restrictions before purchasing land.

The proposals in Clause 5 which would mean that a developer could ask for the S 106 agreement to be 
overturned after planning permission was granted on the grounds that this made the development unviable, 
could result in no new affordable housing being delivered in National Parks, as developers will be able to make 
far more profit on houses sold on the open market. They could also lead to developers seeking to overturn S106 
agreements on properties that have already been built and would certainly lead to an increase in the cost of land 
available for housing in National Parks. All of these changes would have a serious detrimental impact on the 
amount of affordable housing in National Parks.

We are keen to ensure that NPAs can continue to deliver affordable housing effectively and have discussed 
the need for evidence to illustrate the potential difficulties caused by Clause 5 with our members in the National 
Park Societies. The only way that they would be able to provide comprehensive evidence on this issue would be 
by using information obtained from the NPAs. We understand that ENPAA is already collating this evidence in 
order to submit it to the Committee.

November 2012

Memorandum submitted by ESB International (GIB 48)

SUBJECT: ESB INTERNATIONAL SUBMISSION TO THE GROWTH AND SUSTAINABILITY BILL 
COMMITTEE—INFLEXIBILITY IN THE PLANNING SYSTEM 

1. The purpose of this submission is to relay our concerns that there is insufficient flexibility in the new 
planning regime to facilitate new large-scale gas-fired generation, and that the rigid implementation of the 
Planning Act 2008 is impacting the ability of developers to successfully bring forward new projects. While some 
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of these issues are currently addressed in terms of existing consents under the old Electricity Act (1989) (S 36 
consents), new consents are not effected as the Bill is currently drafted.

2. Engineering, Procurement and Construction (EPC) contracts are the most common form of contract used 
to undertake the construction of large Combined Cycle Gas Turbine’s (CCGTs). Under an EPC process a single 
contract is issued for the design, engineering, procurement, construction, commissioning and testing of the entire 
CCGT power plant, and a single contractor (‘EPC Contractor’) is responsible for delivering a complete power 
plant facility to the project developer.

3. This contract model is primarily driven by the requirement for project developers and financial institutions 
(lenders) to have certainty around key aspects of the project eg contract price, technology, performance 
guarantees and construction programme.

4. Only a small number of international companies have the capability to tender for the role of EPC Contractor 
and it is left to the contractor to propose his own detailed design for the CCGT power plant. Each will offer 
a different turbine technology and propose alternative designs which, although broadly similar, will vary in 
terms of overall site layout, electrical output, building sizes etc. Critically these designs may be considered 
“materially different” under the Planning Act 2008, though as of yet no definition of materiality has been set out 
in corresponding legislation.

5. The current planning process requires developers to submit detailed designs with their application. The 
level of detailed required by the Planning Act 2008 is significantly greater than the previous regime under 
Section 36 of the Electricity Act 1989. If a Development Consent Order (DCO) is granted, the detailed designs 
submitted with the application are explicitly defined in the DCO.

6. Under the Infrastructure Planning (Changes to, and Revocation of Development Consent Orders) 
Regulations 2011, once a DCO has been awarded subsequent changes are either defined as “material” or “non 
material”. No definition of materiality is given. For “non-material changes” an explicit process for updating the 
DCO is described. For material changes no process for making changes exists and the developer must either 
proceed with the existing DCO as is, or re-start the entire planning process resulting in delays of three or more 
years. It is very possible that the variations in EPC designs might, in the absence of a suitable definition of 
materiality, be considered materially different to that which is consented in the DCO.

7. The cost of preparing and submitting an EPC tender is significant, and companies will not prepare a tender 
if they do not have sufficient confidence that the project will proceed. In our experience EPC Contractors will 
not submit tenders for projects that do not yet have planning permission. 

8. Without a definition of materiality, nor a means in which to make changes which might be considered 
material, the planning system and the EPC procurement process are in conflict and create a “Catch 22” situation. 
To gain a DCO the developer must submit detailed designs as part of their planning application, but an EPC 
contractor will not provide detailed designs until a DCO has been awarded.

9. Consequently developers are being forced to submit designs before the appointment of an EPC contractor. 
The subsequent DCO may then be incompatible with the available designs offered by the technology providers 
during the EPC process. In the best case this exposes developers to significant commercial risk as the number 
of EPC contractors available to them is diminished. In the worst case the DCO may exclude all manufacture’s 
entirely and render the DCO obsolete. The only alternative is for developers to appoint an EPC contractor 
before the entering into the planning process. This approach would remove developers’ ability to undertake a 
competitive tender process.

10. Additionally, between consent and construction the development of Best Availability Techniques (BAT) 
means that a developer may wish to modify their design in order to reduce the environmental impact or improve 
the efficiency of the electricity generating plant. These changes may be considered material, therefore requiring 
the plant to be re-consented or alternatively, built with a lower efficiency or more polluting technology option (if 
legally able). Given the speed of technical evolution this may create a cyclical barrier to investment.

11. ESB acknowledges recent consultation on draft guidance which closed on 6 July 2012.38 However, 
the consultation made little attempt to present a defined test of materiality, or a means by which (and where 
appropriate) material change ought to be permitted without requiring full re-consent, if the change is in the 
interest of national benefit or environmental improvement. We therefore hope that the final version of any 
guidance provides some additional clarity.

12. Given that the underlying aim of the Growth and Infrastructure Bill is to provide flexibility in the system 
to allow developers to build plant that otherwise would not get built, ESBI would encourage the Bill Committee 
to make amendments to the Planning Act (2008) in a similar way to the changes it makes to the Electricity Act 
(1989). It would certainly seem strange to allow old permissions to be treated flexibly while forcing all new ones 
to be incredibly rigid. Specifically the DCO process needs to allow for justified and appropriate material changes 
to be made without re-starting the clock, and allow a pragmatic degree of design flexibility that is consistent 
with the overall intent of the consent. Such flexibility will enable developers to have a number of commercial 
options and bring forward proposals that are economic and efficient to construct and that can meet both the 

38 Planning Act 2008: Consultation on proposed changes to the suite of guidance documents for major infrastructure planning regime.
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project developer’s and the consenting authority’s requirements. We strongly believe this is in the best interests 
of energy consumers as it assists in the delivery of much needed investment at least cost to customers. There is 
an urgent need for certainty and consistency on this issue. 

November 2012

Memorandum submitted by UKMPG (GIB 49) 

PROPOSED AMENDMENT TO SPECIAL PARLIAMENTARY PROCEDURE UNDER THE PLANNING 
ACT 2008

8. summary

1.1 Clause 19(1) of the Growth and Infrastructure Bill (the Bill) states:

“Sections 128 and 129 of the Planning Act 2008 (special parliamentary procedure applies to certain 
orders granting development consent which authorise compulsory acquisition of land belonging to a 
local authority or statutory undertaker) are repealed.”

1.2 The Bill therefore proposes that where a Development Consent Order (DCO) under the Planning Act 
2008 provides for the compulsory purchase of land owned by local authorities or statutory undertakers, there 
should be no necessity for that compulsory purchase to be considered by Parliamentary Committees through 
the special parliamentary procedure under the Statutory Orders (Special Procedure) Act 1945, as is currently 
the case.

1.3 Because of the importance of land belonging to bodies performing statutory functions to national economic 
interests, Parliament should be the ultimate safeguard in relation to the proposed compulsory acquisition of such 
land.

1.4 The Bill should therefore be amended so that the words “...or statutory undertaker...” in Clause 19(1) are 
deleted.

9. second readIng

2.1 On the second reading of the Bill on 5 November 2012 before this House, The Secretary of State for 
Communities and Local Government, the Right Honourable Eric Pickles, stated in commenting on this provision,

“We are also reforming the special parliamentary procedure to remove a duplicate consent regime, 
introduced as a result of the poor drafting of the Bill that became the Planning Act 2008. As the Ways 
and Means Committee in this House and the Chairman of the Committees in the other place have 
stated, “since the 2008 Act did not amend the 1945 Act, we now have a statutory framework which is 
inherently contradictory”. The Bill removes that overlap…”

2.2 It is unlikely that the retention of special parliamentary procedure in the 2008 Act was as a result of “poor 
drafting”. If that were the case the Government has since had ample opportunity to correct such “poor drafting”, 
for example, through the Localism Act 2011. It is far more likely that the draftsman of the 2008 Act recognised, 
as did the Government of the day, the vital importance of land belonging to statutory undertakers and that such 
land should not lightly be removed from bodies charged with undertaking statutory public functions.39

10. statutory functIons

3.1 The functions of statutory undertakers cover such matters as the provision of energy, transport services 
and infrastructure in the UK. As such, extensive land holdings are required to ensure the capacity to deliver 
relevant services to provide for both current and future infrastructure needs.

3.2 Major ports in the UK provide a classic example of these needs. The UK ports industry is the second 
largest in Europe in terms of total tonnage, about 500 million tonnes per year, and annual international passenger 
throughput of about 25 million. It is estimated that 130,000 people are directly employed by the UK ports 
industry, 95% of the UKs international trade is handled through UK sea ports and the ports are key components 
in the national economy.

3.3 Ports have been identified by Government (for example, in the Eddington Transport Study and National 
Policy Statement for Ports) as key drivers of economic growth. The key strategic importance of ports to the 
national economy must be given full and proper recognition. This is also the case for other key infrastructure 
such as road, rail and air. 

39  The term “statutory undertakers” in the context of Special Parliamentary Procedure under the Planning Act 2008, is defined in s 127(8) as 
having the meaning given by s 8 of the Acquisition of Land Act 1981 and also includes the undertakers which are deemed to be statutory 
undertakers for the purposes of the ALA 1981 by virtue of another enactment or which are statutory undertakers for the purposes of 
s 16(1) and (2) of the ALA 1981.  The definition of “statutory undertakers” in s 8 of the ALA 1981 extends to the operators of any railway, 
light railway, tramway, road transport, water transport, canal or inland navigation undertaking; any dock, harbour, pier or lighthouse 
undertaking; any undertaking for the supply of hydraulic power; the Civil Aviation authority; a person who holds a licence under Chapter 
1 of Part 1 of the Transport Act 2000 to the extent that the person is carrying out activities authorised by the licence; and a universal service 
provider of a universal postal service.
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11. parlIamentary protectIon

4.1 The Secretary of State in his comments on the reform of special parliamentary procedure during the 
second reading of this Bill on 5 November 2012 stated that the Bill retains “...safeguards for land with genuinely 
“special” historic and parliamentary protection, such as National Trust and common land.”

4.2 Land belonging to statutory undertakers is at least equally deserving of parliamentary protection as the 
examples mentioned by the Secretary of State. Indeed in economic terms, for the reasons which have been set 
out above, such land is even more deserving of such protection.

4.3 DCOs which seek to authorise compulsory acquisition of land belonging to statutory undertakers are 
considered first at an examination in public by the National Infrastructure Directorate, which is part of the 
Planning Inspectorate. While it is correct that the final decision on the compulsory acquisition of land under a 
DCO normally rests with the Secretary of State, Parliament should still be the ultimate safeguard in relation to 
the compulsory acquisition of land under the operational control of statutory undertakers because issues which 
are of vital importance to the economic interests of the UK have to be properly taken into account.

4.4 Those economic interests are of such overriding national significance as to outweigh any potential 
detrimental consequences of the assessment of a DCO project being elongated by appropriate and justifiable 
further scrutiny.

12. conclusIon

For all of these reasons, it is submitted that he Bill should be amended so that the words “...or statutory 
undertaker...” in Clause 19(1) are deleted.

November 2012

Supplementary Memorandum submitted by Gerald Eve LLP (GIB 50)

CLAUSE 22—POSTPONEMENT OF THE 2015 NON-DOMESTIC RATING REVALUATION

summary of our supplementary evIdence from gerald eve llp
We refer to our written evidence dated 12 November and in particular to paragraph 6.3 in which we made initial 

reference to the document issued the same day by the Valuation Office Agency “VOA’s high level estimates of 
non-domestic rental and rating assessment movements for England”.

We have now had an opportunity to read and analyse this data and are able to expand upon and justify the 
comment we made at 6.3b that ‘The only basis on which the VOA is able to claim that 800,000 businesses would 
have seen increased bills at the 2015 revaluation is to include in that number the 520,000 hereditaments which 
on its own admission it had no data readily available to analyse and therefore it had to make an unsubstantiated 
assumption that they would have faced increases in rates liability.’

Gerald Eve subscribes to a database which provides fortnightly updates of the entire Rating List which has 
enabled us to identify the numbers of properties within each of the property uses referred to in the VOA analysis.

In justifying the postponement of the 2015 revaluation of business rates, Valuation Office Agency data has 
been used by ministers to claim that “800,000 premises would have seen a real term increase in their rates at a 
2015 revaluation. This compares to 300,000 seeing reductions”

These estimates are by the VOA’s own admission high level, imperfectly calculated and not a projection of 
what would happen at an assumed 2015 revaluation antecedent valuation date of 1 April 2013.

The more serious issue that the VOA data does not support ministers’ claims. Based on a reasonable reading 
of the evidence presented, the VOA data indicates that about 350,000 premises would have seen a reduction 
in rates, and 377,400 would have seen increases. 645,000 would see no material change. No conclusions can 
reasonably be drawn on how many of the other 387,500 would have seen increases or decreases. 

analysIs of voa data

As the VOA acknowledges (page 2), there are limitations on the estimates it has produced:

 — It states that these “are not forecasts; at this stage of the revaluation cycle and process it was only 
possible to provide high level estimates as at January 2012 and are not a projection to the assumed 
2015 revaluation AVD (the valuation date) of 1 April 2013.”

 — Further, it says “neither the rental data nor the judgements have been subjected to the rigour of 
moderation and validation that we would expect to apply during a normal revaluation exercise.”

 — It has excluded the Central Rating List, comprising around 5% of England’s rateable value, from its 
calculations.

Aside from the methodology used by the VOA, of greater concern is the subsequent reporting of this data to 
make the claim that 800,000 premises would have faced increased bills at a 2015 revaluation and only 300,000 
would face decreases.
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The VOA analysis is focussed on 1,230,000 premises in the ‘bulk classes’ (shops, office and industrial). Table 
3 (page 6) shows that actually 320,000 of the bulk classes would see an overall fall in tax payable. However, 
further commentary (the third bullet point, page 8) identifies a range of property types in the “other” category 
that would see an overall fall in tax payable. These number about 30,000, so therefore there are a minimum of 
350,000 premises that would see a decrease, not 300,000 as claimed by ministers.

There are 530,000 properties in the “other” category (ie other than shops, offices and industrial). All the 
530,000 “other” properties are shaded mauve indicating that they would face tax rises greater than 2%. 

Table 3 shows that 290,000 bulk class properties would have faced increases. Therefore the only basis on 
which one can claim that 800,000 premises would face an increase is to assume that 510,000 of the 530,000 
“other” properties would have faced increases, which is obviously incorrect. In fact a maximum of 500,000 
“others” could be facing an increase, as the VOA itself identified 30,000 which would see decreases. 

Bullet point 1 on page 8 identifies “Sports and Leisure” as seeing no change. Bullet point 3 on page 7 identifies 
“Hotels outside London” as seeing no change. These are uses in the “other” category comprising 22,500 premises 
and so, whilst all 530,000 “others” are shaded mauve suggesting they would all face increases, there are a 
maximum of 477,500 “others” that could face increases.

The VOA claims to have evidence to support increases for sectors that make up just 87,400 properties out of 
this 477,500 (London hotels, public houses, theatres, self-catering, caravan parks and petrol forecourts).

Of the remaining 390,100 there are 96,300 other properties (bullets 5 and 6, page 8) for which the VOA openly 
admits to not having any relevant evidence because they “require data which was not readily available” and “it 
was assumed that …” Nonetheless, despite the total absence of evidence they have been included within the 
category of “other” property as ones that would have faced increased tax bills.

This leaves an additional 293,800 that have been shoved into the increases category with as good as no 
justification. There is comment about some properties (unknown number) being valued in respect of construction 
costs facing increases, but the evidence base is so flimsy it is not credible. 

In conclusion, the number who would benefit from the revaluation is on the VOA’s own data clearly far greater 
than the Government claims and the suggested 800,000 increases is incorrect on the VOA data and requires 
sweeping unjustified assumptions. 

Based on what can be reasonably inferred from the VOA’s estimates and the evidence it says it has collected, 
about 350,000 (320,000 “bulks” and 30,000 “other”) premises would see their bills fall, and about 377,400 
(290,000 “bulks” and 87,400 “other”) premises would see their bills rise. 

There is no justification or support for the claim that 800,000 premises would have seen increases.

November 2012

Memorandum submitted by Dr P Gardner (GIB 51)

I am a Morton resident and I was involved in the campaign to get the Field at Morton registered as a town or 
village green

IntroductIon/summary

Unknown to residents of Morton, Carlisle, land they had used for sports and pastimes for over forty years 
had been transferred to a housing association. Only when they realised that housing association was planning 
to build on the land did they discover the association now owned the land, and that they, the residents, could 
lose “their” leisure area for ever. To save the land, they campaigned to have it registered as a Town or Village 
Green. After much work and a public inquiry, they were successful. It is suggested that they would not have been 
successful if they had had to confront Clause 13 of the Growth and Infrastructure Bill. 

the fIeld, morton carlIsle

1. Morton is a housing estate to the west of Carlisle. Most properties on the estate were built in the 1960s. 
However, a piece of land at Morton, which subsequently became known as the Field, was not built on, though it 
had properties built all round it. Carlisle City Council put goal posts and some trees on the Field, and for the last 
forty years and more it has been used for sports and legal pastimes.

2. In 2005 Morton residents were surprised to discover that Carlisle Housing Association in conjunction 
with the building firm, Lovells, had submitted a planning application to build on the Field. They were surprised 
because the Field was designated a Primary Leisure Area and because they believed, quite wrongly as it turned 
out, that the Field’s deeds or background meant it could never be built on.

3. Residents eventually discovered that, with the approval of the Council’s Housing Consultative Group, 
ownership of the Field had been transferred from the City Council to Carlisle Housing Association in 2002. 
Two notices dealing with this and other transfers appeared in the local paper at the time, but did not talk of the 
Field or the sports field behind or land behind Westrigg Road, these being other ways of referring to the land in 
question. I have since read these notices and I contend that unless you were “in the know”, you would not be 
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able to discern what these notices were about. Furthermore, councillors did not bring the issue of the transfer 
of the Field to the attention of Morton’s Tenants and Residents Association, which met and still meets monthly.

4. In 2005 many Morton residents campaigned against planning permission being granted to Carlisle Housing 
Association and in November 2005 that Association was denied planning permission by Carlisle’s City Council 
to build on the Field.

5. Fearful of what our Housing Association, the owners of the Field, might try in the future, it was thought that 
an attempt should be made to get the Field registered as a village green, thus saving a valuable and much used 
asset for generations of Morton residents. So, in February 2006, under Section 13 of the Commons Registration 
Act, 1965, we applied to have the Field registered as a town or village green.

6. In September 2007 a public inquiry was held into the registration of the Field, chaired by Mr Vivian 
Chapman, QC. The Objector in the inquiry was Carlisle Housing Association. Mr Chapman’s Report, dated 27 
October 2007, recommended “that the registration authority should register the whole Field as a new green”.

7. On 20 November 2007 the Development Control and Regulation Committee of Cumbria Council accepted 
the report of Mr. Vivian Chapman, QC, and the Field was subsequently registered as Town or Village Green, 
VG 137. It has since been named Isobel’s Green after Isobel Beattie, a campaigner to save the Field, who sadly 
passed away during the campaign.

8. That campaign was in no way vexatious. It was concerned to preserve a much used primary leisure area 
in a district where there is a shortage of such areas. And, importantly, it was only when it was under threat from 
developers that Morton residents realised they could lose it, a situation which, I gather, is quite common. In fact, 
in our case, it was some three years after it had been transferred to a housing association that we realised it had 
been transferred and so was not safe.

9. I believe that Clause 13 of the Growth and Infrastructure Bill would thwart the very measures we took to 
save our Field. If that is so, I would humbly suggest that Clause 13 needs reconsidering.

November 2012

Memorandum submitted by the Employee Ownership Association (GIB 52)

I write to members of the Growth and Infrastructure Bill Committee on behalf of Members of the Employee 
Ownership Association—employee owners and their businesses which contribute some £30 billion to the UK 
economy each year—to express concerns about the contents of Clause 23 of the Growth and Infrastructure Bill. 
In particular the use of the term “employee owner”, which is already widely understood to mean something else.

We ask that you move and/or support an amendment to the Bill to change the term “employee owner” to 
“share concession employee” or similar.

Our member businesses and the employee owners within them are alarmed at proposals that seeks to adopt 
a term already commonly used and widely understood across the UK (including by Government) to mean 
something else, and to redefine it as a model in which worker rights on such matters as redundancy and unfair 
dismissal are removed, in return for tax breaks on shares they might own in a business in which they work. 

Our members are alarmed partly because these proposals are so disconnected from the Nuttall Review (which 
the Government has accepted) about how to grow the number of employee owners in the UK and risk appearing 
to have ignored that advice which was recently accepted by Government, and partly because the proposals 
are being legislated for in Parliament ahead of the outcomes of this consultation process about the proposals. 
Our views on these proposals were set out in a recent open letter to the Minister responsible, Jo Swinson MP 
(available on the EOA website).

“Employee owners” in the current meaning of the term are convinced that there is no need to dilute the rights 
of workers in order to grow employee ownership and no data to suggest that doing so would significantly boost 
the number of employee owners. Indeed all of the evidence is that employee ownership in the UK is growing 
and the businesses concerned thriving, because they enhance not dilute the working conditions and entitlements 
of employee owners. Furthermore, the return on investment in terms of numbers of employee owners created 
would be dramatically higher if the estimated £100m of cost associated with these proposals was more wisely 
invested in initiatives to increase employee ownership in the UK, including investing some of it to implement 
the recommendations contained in the Nuttall Review. 

November 2012

Memorandum submitted by ifs ProShare and Employee Ownership Association (GIB 53)

GROWTH AND INFRASTRUCTURE BILL (CLAUSE 23, “EMPLOYEE OWNER” STATUS)

ifs ProShare acts as the voice of the employee share plans sector and the Employee Ownership Association is 
the voice of the co-owned business in the UK. Between our respective organisations we represent thousands of 
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businesses and hundreds of thousands of employees. We are joining together to make you aware of the strength 
of feeling we share on the above issue.

This clause relates to labour laws and employment contracts ie the offer of a financial incentive in exchange 
for the waiving of various employment rights—from redundancy pay and unfair dismissal rights to the right to 
request training and flexible working. It is a new form of employment contract.

Ministers appear to be seeking to justify the waiving of employment rights by suggesting the benefits that flow 
from traditional forms of employee share ownership will inevitably follow. There is no evidence to justify this 
assertion and there is certainly no need for employment rights to be sacrificed in order to achieve the stated goal.

The arguments made in favour of both employee share ownership via employee share plans and for employee 
ownership through the model adopted by the likes of John Lewis and Arup are valid ie increased productivity, 
better employer/employee relations, reduced absenteeism etc. but they do not relate to these proposals and 
should therefore not be used to make the case for this new employment contract.

There is potential for considerable confusion among businesses (especially SMEs) as well as employees. In 
addition there is a real likelihood that both the employee ownership and employee share plans sectors would be 
undermined by the widespread negativity that already surrounds these proposals. 

As a result we urge the Committee to drop Clause 23 from the Growth and Infrastructure Bill.

Following on from this, if the clause is not dropped, at the very least we would like to avoid the confusion 
created by the name “employee owner” by replacing all mention of this in the Bill with a more accurate 
descriptor—“equity contract.” 

 — This has the benefit of not having the words “share” “shares” or “owner” “ownership” which adds 
the clarity ifs ProShare, the Employee Ownership Association, our respective members and the share 
plans industry are seeking.

 — By using the word “contract” it makes it much clearer that this is an employment contract rather than 
some form of share scheme or share ownership framework.

 — The word “equity” is widely understood by those this contract is supposedly aimed at ie entrepreneurs 
and small start-up companies.

We hope you will find the united views of our membership of interest and trust you give the above serious 
consideration when debating the Bill.

December 2012

Memorandum submitted by the Mayor of London (GIB 54)

1. IntroductIon

1.1 This memorandum is submitted by the Mayor of London. Under the Greater London Authority Act 1999 
(as amended), the Mayor shares responsibility for planning in London with the London boroughs. In particular, 
he:

 — Sets strategic planning policies for the spatial development of London through his London Plan. These 
policies form part of the statutory development plan for Greater London, and borough plans have to be 
in general conformity with them;

 — Ensures that major developments help to deliver these policies through his scrutiny of planning 
applications of potentially strategic importance (defined in regulations); and

 — In some cases can take over applications of particular strategic significance and decide them himself.
1.2 The Mayor shares the Government’s commitment to ensuring that the planning system facilitates 

development, rather than presenting an obstacle to it. This is a particular priority for London, which over the 
next decade faces population growth similar to that last seen between the world wars. Meeting the needs of a 
growing and increasingly diverse population, ensuring a modern building stock embodying the most up-to-date 
standards and design, and ensuring London continues to contribute to the prosperity of the UK as a whole, all 
require new development and growth. 

1.3 The Mayor has recently commissioned research on barriers to the delivery of new housing, and early 
findings suggest that in a minority of cases planning can be an impediment to development, whether through 
inflexible or inappropriate application of policies on matters like affordable housing, provision of employment 
space or mixed use, or through delays in giving advice or taking decisions. He firmly agrees with ministers that 
powers are required to deal with these cases, and welcomes the introduction of the Bill. 

1.4 He considers, however, that the proposals could be improved by including greater recognition of the 
unique arrangements that exist in Greater London—in particular giving him responsibility in the capital for 
many of the functions it is currently proposed to confer on the Planning Inspectorate. This would enable quicker 
delivery of the Government’s objectives by building on established and successful arrangements, expertise and 
relationships. It would also provide a valuable element of local democratic accountability in keeping with the 
Government’s localist focus.
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1.5 In June 2012 the Secretary of State for Transport directed that the proposed Silvertown Tunnel and 
associated matters be treated as development for which development consent pursuant to the Planning Act 2008 
is required. Transport for London (TfL) is currently developing its proposals for the Silvertown Tunnel. The 
Mayor welcomes the provisions in the Bill which will facilitate the provision of major infrastructure projects 
such as the Silvertown Tunnel, but considers that the Bill could go further to help achieve the fast-tracked and 
unified consenting regime that the Planning Act is intended to put in place. 

2. provIsIons of the bIll

2.1 Clause 1: Option to make planning application directly to Secretary of State
The Mayor agrees that in the exceptional circumstances of a “failing” planning authority it is appropriate to 

have a procedure allowing developers to make applications directly to an outside body. This will encourage 
authorities to focus on planning performance and ensure that decisions are taken promptly and on the basis of 
sound, proportionate evidence.

He suggests that in London it would be better if applications subject to this procedure were considered by him, 
rather than the Planning Inspectorate (PINS), as unlike PINS he is democratically accountable to Londoners. 
He has a planning team already in place which has well-established relationships with boroughs, developers 
and other stakeholders and considerable experience of ensuring prompt decisions on often complex schemes. 
Allowing the Mayor to take on this role in London would therefore be the quickest, most cost-effective option, 
and would allow PINS to focus on preparing to deal with applications from other parts of the country where 
appropriate arrangements are not already in place. It would also provide developers with quicker recourse in 
London—the part of the country where the development industry is strongest and schemes are being planned 
and built—than would be possible if this role is given to PINS.

This would not be a power of call-in, nor would it detract from the Mayor’s strategic role: it is applicants 
who would have the right to decide whether to refer an application to the Mayor, and the Mayor considers that a 
London borough’s failure to perform in its role as a local planning authority is a matter of strategic importance. 
If one element of the London planning system is not functioning as it should, it is the Mayor’s view that the 
solution should be found within London, rather than by bringing in PINS which does not have the specific 
London knowledge and experience the Mayor has, nor experience of dealing with applications as a primary 
decision maker. 

To ensure that related cases can be dealt with quickly and effectively in London, the criteria for allowing 
the Mayor to take over strategic applications could be widened to include poor-performing London boroughs/
Local Planning Authorities as designated through this legislation, and the definition of “strategic” (in relation to 
applications that the Mayor can call in) could be amended so that when any application deemed to be strategically 
important for delivering the London Plan (and good planning in London) is submitted the Mayor has the right to 
take it over, preferably at the point of submission (rather than on LPA determination).

2.2 Clause 4: Limits on power to require information with planning applications
The Mayor strongly agrees with the principle that planning authorities should only require applicants for 

planning permission to submit supporting information that is reasonable and proportionate to the application 
concerned. He has tried to reflect this principle in his London Plan, and will continue to look at the requirements 
he and other organisations within the GLA Group (such as TfL) with this principle in mind.

2.3 Clause 5: Modification or discharge of affordable housing requirements
The Mayor agrees that there is a need to allow S 106 agreements dealing with affordable housing to be 

considered and changed or removed when they are making development unviable. It is better to have a lower 
percentage of something rather than the higher percentage of the nothing that we will get if development does 
not take place at all.

The Mayor proposes that he should be notified of any application to modify or discharge an affordable housing 
requirement in London, that he should have the ability to call such applications in so that he can deal with those 
of most strategic impact, and that in these cases he would decide the matter rather than PINS. Given the Mayor’s 
existing resources and expertise, this additional power would allow him to speed up the current process, and 
would not add an extra stages or complexity. It would also allow the Mayor to ensure London’s strategic needs 
were fully taken into account, and to ensure alignment with the housing investment role he has taken on from 
the Homes and Communities Agency.

He considers that in London he is better placed to take on this role than PINS for many of the same reasons 
given in relation to Clause 1.

2.4 Clause 7: Electronic communications code
Given the increasing importance of the telecommunications, media and technology sectors to London, the 

Mayor agrees that facilitating the roll-out of superfast broadband will be crucial to supporting the capital’s 
growth, and clearly supports this through his London Plan.

He therefore supports strongly the addition of the need to promote economic growth to the criteria to which 
the Secretary of State must have regard in making regulations relating to the Electronic Communications Code.
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2.5 Clauses 11 and 12: Town and Village Greens
Through the London Plan, the Mayor gives firm support for the protection and, where appropriate, extension of 

London’s green spaces. Properly used, the legislation allowing designation of town and village greens can help 
deliver these objectives. They should not, however, be allowed to be misused simply as a means of preventing 
development, and he supports the provisions in the Bill that will help rebalance the operation of the legislation 
and prevent its inappropriate application.

2.6 Clause 19: Special parliamentary procedure in cases under the Planning Act 2008
The Mayor welcomes the proposed repeal of the provisions which apply special parliamentary procedures in 

circumstances where a statutory undertaker or local authority has objected to its land being acquired compulsorily 
under a development consent order. 

The Mayor also supports the proposal to widen the circumstances in which the Secretary of State can certify 
that a development consent order which authorises the compulsory acquisition of open space, or a right over 
open space, is not subject to special parliamentary procedure. However, the Mayor considers that the Bill should 
go further and remove the possibility of the procedure applying altogether where open space, or a right over 
open space, is proposed to be compulsorily acquired. The special parliamentary procedure provisions have the 
potential to cause significant delays after a development consent order is made, can be costly to undergo and 
hold back the provision of key infrastructure projects which support economic growth. The effect of a project 
on open space is something that the Secretary of State is already required to take into account when deciding 
whether to make the development consent order for the project, and which the Mayor would take into account 
in deciding to promote a project.

2.7 Clause 20: Modifications of special parliamentary procedure in certain cases
This proposal is welcomed by the Mayor because it will result in a reduction in the amount of time Parliament 

requires to consider development consent orders which are still subject to special parliamentary procedure. 
Currently Parliament may consider any petitions relating to the content of a development consent order that is 
subject to special parliamentary procedure. The Mayor believes it is right to limit this consideration to those 
provisions of development consent orders which authorise compulsory acquisition of the specified types of land 
which triggered the application of special parliamentary procedure in the first place. These provisions should 
reduce the delays which arise when there is a requirement for a development consent order to be subject to 
special parliamentary procedure.

3. provIsIons not In the bIll

3.1 There are some provisions that are not currently in the Bill that the Mayor would like to see included 
which could help to speed up the planning processes in London while maintaining democratic accountability. 

3.2 In many cases planning delays are as damaging as an ultimate decision not to grant planning permission, 
particularly to developments which may be on the brink of viability. Giving the Mayor the ability to call in 
strategically important applications if the planning authority concerned has not come to a decision after 13 
weeks (in the case of “major” applications) or 16 weeks (in cases where an environmental impact assessment 
has to be submitted) would be a quick way of achieving ministers’ objectives without the need for widening the 
role of PINS. 

3.3 Developers have expressed considerable concern about the operation of the Community Infrastructure 
Levy (CIL), and the risk that it may make development unviable, and therefore put at risk delivery of strategic 
development objectives. At the moment, the Mayor vets London boroughs’ CIL proposals to ensure that they 
take account of the rates he sets. He considers that a wider role, allowing him to ensure that borough CIL 
proposals would help deliver the strategic growth objectives set in his London Plan, would help give developers 
greater confidence in the CIL-setting process.

3.4 The Planning Act 2008 imposes a fixed timetable for the examination and determination of development 
consent order applications after the preliminary meeting has been held, but timescales before this time, 
particularly before applications for development consent orders have been submitted, are indeterminate and 
are subject to considerable variation and uncertainty. The Mayor believes that the pre-application process could 
be significantly improved by enabling pre-application Inspectors appointed by the Planning Inspectorate to set 
timescales in agreement with the applicant and an overall framework within which the pre-application phase of 
projects can be structured, particularly the Environmental Impact Assessment and consultation processes. 

3.5 The Planning Act 2008 regime was intended to provide a unified authorisation process for the construction 
of major infrastructure. However, under section 150 and related regulations, a number of prescribed consents 
may only be disapplied by the development consent order with the permission of the body which would otherwise 
be responsible for granting that consent. Consequently, if that body’s permission cannot be obtained, separate 
consents have to be obtained, adding to the cost and time of obtaining the required authorisation for projects.

The Mayor considers that the requirement in Section 150 to obtain the consenting body’s permission should 
be removed and replaced by an obligation to consult that body in any case where the promoter of a development 
consent order is considering including in the draft order a provision disapplying a consent for which that body 
is responsible. In the event of the consenting body having concerns about the intended disapplication of a 
particular consent by the development consent order, that body would be able to object to the proposed order and 
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its concerns could be addressed through the examination process and by requirements or protective provisions 
included in the order.

3.6 Under the Planning Act 2008 various certificates, in addition to the Development Consent Order itself, are 
required to be obtained from the Secretary of State, eg under s.127 in a case involving the proposed compulsory 
acquisition of statutory undertakers’ land. These “consents within consent” are unnecessary and should be 
repealed now that the Secretary of State, rather than the former Infrastructure Planning Commission, is making 
decisions on development consent orders. 

December 2012

Memorandum submitted by the City of London Corporation (GIB 55)

SUBMITTED BY THE OFFICE OF THE CITY REMEMBRANCER

general remarks

1. The City Corporation fully supports the Government’s ambition to ensure that the planning system functions 
in a manner which facilitates and does not inhibit economic growth. It is necessary to bear in mind that an active 
approach on the part of local planning authorities can play an important part in advancing this objective. The 
City provides an example. Its position as one of the world’s leading business districts is underpinned by the 
Common Council’s management of the planning process to ensure an appropriate range of various types of 
premises in different locations. This serves to sustain the concentrated mixture of high-end commercial activities 
which characterises the City’s distinctive economic contribution to the country.

2. The results of the City’s planning strategy in recent decades go to illustrate that planning functions should 
not simply be seen as a counterweight to be balanced against the need for economic growth. On the contrary, a 
rigorous, strategic approach to local planning can provide the conditions for business and commerce to thrive. 
It follows that any inroads into the powers of local planning authorities should be closely directed at only those 
aspects of the local planning system which can persuasively be shown to operate as an unnecessary impediment 
to growth. Furthermore, any reforms should be careful not to undermine the positive role that local planning 
authorities can play in encouraging appropriate development through bringing to bear their local knowledge and 
expertise.

3. Comments in greater detail on some of the clauses which are of particular interest are set out in paragraphs 
4 to 21 below.

Clause 1

4. We note that this clause is intended to allow for the by-passing of local planning authorities where an 
authority is found to be falling far short of a reasonably expeditious or competent performance of its duties. As 
the Government have accepted, the use of such a power should be contemplated only in extremis, so as to give 
due weight to the need to maintain local control and accountability. Accordingly, the criteria for the exercise of 
the proposed power should be framed extremely carefully in order to ensure that local planning authorities, and 
through them the local communities which they represent, are not unjustly deprived of their ability to influence 
development in their areas.

5. It should be borne in mind that criteria rigidly or solely based on a limited number of statistical thresholds 
would not necessarily offer a complete picture of an authority’s standard of performance. The experience of the 
Common Council provides a useful illustration. Planning applications in the City are often of a very high level 
of complexity, owing to the presence of large-scale and architecturally innovative commercial development 
within tight geographical constraints. It is sometimes inevitable that applications in respect of such development 
take more than 13 weeks to determine, owing to the challenges they pose to the planning authority, to the 
developer and to other parties. In our experience, developers of major projects are generally happy to accept a 
longer period for the determination of their application, in order to give maximum opportunity to reach a sound 
footing for the approval of the development, and also to allow a more convenient time-frame for the conclusion 
of section 106 agreements and other ancillary matters.

6. The evidence is that, by working with developers to ensure an appropriate amount of time for the 
consideration of complex applications, even where this exceeds the 13-week period, the Common Council 
achieves a high standard of decision-making. Indeed, only one major planning application out of 81 has been 
rejected in the City in the past four years. No developer during this time has exercised the right to appeal against 
a failure to decide within the prescribed limit, and we are confident that developers would regard the Common 
Council as among the more business-friendly planning authorities with which to work.

7. We are pleased that the Minister (Mr Boles) has acknowledged the force of such considerations, in his 
remarks to the Committee on planning performance agreements (First Sitting, Q 14). However, it should be 
noted that planning performance agreements are only one particular means of providing an appropriate degree of 
flexibility to deal with complex applications. Many developers and planning authorities find them unnecessarily 
formalised and bureaucratic, and instead prefer to make arrangements on a less formal basis.



Growth and Infrastructure Bill 

8. A blunt, numerical approach to setting the criteria for designation might risk confusing inefficiency and 
delay with mutually beneficial and sensible arrangements to ensure the best possible standards in the consideration 
of complicated applications. We think it important that the final criteria avoid this problem by incorporating 
sufficient flexibility to take account, so far as possible, of such considerations as the complexity of applications 
and levels of approval. Otherwise, local planning authorities may be pushed towards a rigid, “target-chasing” 
adherence to bureaucratic formulae, which would not be in the interests of developers.

9. In the light of this, we welcome the Government’s proposal (as set out in its consultation, “Planning 
performance and the planning guarantee”) to exclude from the criteria periods beyond the 13-week target where 
the delay has been agreed by the developer and the local planning authority, even when not in the form of a full 
planning performance agreement. If implemented, this proposal should mitigate our concerns to a considerable 
degree, by providing a measure of flexibility to help ensure that the statistics do not misrepresent an authority’s 
true standard of performance.

10. None the less, we remain cautious about the proposal automatically to designate authorities on the basis 
of statistical thresholds, with no possibility of exception. Although we recognise the benefits of providing a 
measure of certainty, we would think it appropriate that the criteria left some scope for a local planning authority 
to draw the attention of the Secretary of State to individual circumstances which might extenuate or justify an 
apparently slow speed of determination, even if such arguments might not often succeed.

11. The City Corporation is interested in this aspect of the Bill not only in the Common Council’s capacity 
as the local planning authority for the City, but also as a custodian of numerous important public open spaces 
in Greater London and the Home Counties. In order to ensure that the amenity of the open spaces is preserved, 
we closely scrutinise planning applications in relation to peripheral developments, and frequently contribute to 
the consultation process. We would therefore be anxious to see that any transfer of powers from local planning 
authorities to the Planning Inspectorate did not entail an attenuation of the degree to which locally interested 
parties could participate in the process. The Bill does not guarantee that the same procedural requirements will 
apply to determinations by the Planning Inspectorate as to determinations by a local planning authority. We 
note that the Minister indicated in his appearance before the Committee that further details of the Government’s 
intentions in this regard would shortly be revealed (First Sitting, Q 15). We hope that suitable reassurance will 
be provided in due course.

Clause 5
12. In the City, it is already the Common Council’s policy to negotiate (and renegotiate) affordable housing 

requirements in the light of economic circumstances. We would, however, be concerned about the introduction 
of an absolute obligation founded on a test of whether or not a development is “economically viable,” in the form 
proposed by the Bill. This would treat economic viability as an objective legal condition which, presumably, 
would be subject to adjudication by the courts in case of dispute. However, economic viability is not a black-
or-white criterion, but a question of judgment about which opinions could reasonably differ in a given case. No 
definition of “economically viable” is given in the Bill, and, although local planning authorities would have to 
have regard to guidance from the Secretary of State, it does not appear that such guidance would influence the 
proper legal meaning of the term as would be determined by the courts. This could give rise to the risk of difficult 
litigation about whether development is or is not economically viable.

13. It would be preferable to oblige local planning authorities to consider whether an affordable housing 
requirement has made a development unviable, and to modify or discharge the requirements only where the 
authority (or, on appeal, the Secretary of State) does not reasonably conclude that the development remains 
viable. This would acknowledge that the question of viability may be met with a range of reasonable responses, 
and would confine the prospect of litigation to cases where a local planning authority has come to a conclusion 
outside of that range.

Clause 7
14. We approach this clause on the basis that it is intended to enable in due course the suspension of the 

“prior approval” regime for broadband infrastructure which currently applies within national parks, areas of 
outstanding natural beauty, and conservation areas (along with the other categories within article 1(5) of the 
General Permitted Development Order 1995). Our interest in this arises because approximately 40% of the City 
falls within a conservation area.

15. Whatever the arguments in relation to other categories of “article 1(5) land”, we do not believe that it 
would be justified to suspend the prior approval regime in conservation areas. It is clear from the arguments 
made in the Government’s Impact Assessment that the underlying purpose behind Clause 7 is to improve access 
to broadband in rural areas which currently do not enjoy adequate provision. Conservation areas, however, are 
not predominantly rural in character: a sample taken for a recent study showed that, of the 80% of areas for 
which information was available, 43% were urban in character, 23% were suburban, and only 13% were rural.40  
It can be inferred from this that conservation areas largely cover parts of the country which are likely already to 
enjoy reasonable access to broadband services.

40 Ahlfeldt, Holman & Wendland, “An assessment of the effects of conservations areas on value”, May 2012 (downloaded from 
http://www.english-heritage.org.uk/content/imported-docs/a-e/assessment-ca-value.pdf, November, 2012). See in particular Table 2, p 27. 
The figures stated above do not equate precisely because of rounding.
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16. The effect of suspending the need for prior approval in such areas would be to jeopardise the aesthetic and 
historical value of important urban heritage for little or no practical benefit in terms of broadband access. For 
instance, in the City—an area with excellent access to high-speed broadband—the unconstrained installation of 
street cabinets and cabling in sensitive locations would adversely affect the setting of celebrated buildings and 
areas which symbolise London’s character and heritage.

17. We suggest that the proposal should be more closely focused on those categories of land where a genuine 
problem in terms of access to broadband can be demonstrated. It is only in such areas that the unconstrained 
use of street cabinets and overhead cabling can be justified, in spite of the potentially damaging effects on local 
amenity which they entail. We doubt that such a problem could be demonstrated in relation to conservation areas.

18. If conservation areas were not to be exempted altogether, an alternative approach might be for local 
planning authorities to retain a right of prior approval if they can demonstrate a suitably high level of access to 
broadband in their areas.

Clause 21
19. This clause would give the Secretary of State a potentially wide power to circumvent the normal role 

of local planning authorities. It is necessary that such a power be used sparingly and with keen regard for the 
need to maintain local accountability in the absence of some powerful overriding consideration. In particular, 
the power should not be approached from an initial presumption that local planning authorities are ill-equipped 
to deal competently and efficiently with large-scale commercial developments. We hope that the experience of 
the City in recent decades, where the planning policies of the Common Council have facilitated an abundant 
provision of large-scale, modern commercial properties, would belie such a notion.

20. We would question whether the rationale behind the national infrastructure planning regime is in fact 
applicable to commercial developments such as office buildings. It is unlikely that an individual commercial 
development of this sort could be considered “nationally significant” in the same way as physical infrastructure 
currently falling within the Planning Act 2008. Whereas railways, roads, sewers, etc have some direct, tangible 
connection with the wider areas or networks that they serve, the effects of a commercial development beyond 
its immediate locality are generally more difficult to identify in any clear manner. We anticipate that it would 
be only in exceptional cases that a single commercial development could properly be assessed as nationally 
significant in its own right, whether on the basis of its economic contribution or otherwise.

21. We note that one of the central reasons for the introduction of the national infrastructure regime was to 
provide “unified consent”. While this makes sense in relation to infrastructure, where a number of different 
consents were formerly required for different types of project, the same rationale would not generally be 
applicable to commercial developments such as office buildings, where planning permission is usually the only 
consent required.

22. The Government’s consultation indicates that the development of new floor-space in excess of 40,000 
square metres might be considered nationally significant.41 Although we do not speak for other areas, this 
threshold seems low so far as the City is concerned. Developments of 40,000 square metres or more would be 
considered fairly routine in the City, with some thirty such schemes having been approved since 2001. They 
cannot be regarded as imposing any unusual or excessive burden on the resources or skills of the Common 
Council. We note that the legislation governing the powers of the Mayor of London to intervene in planning 
applications defines commercial developments of “potential strategic importance” as those with a floor-space 
in excess of 100,000 square metres within the City.42 One would expect the threshold for what is “nationally 
significant” to be higher, if anything, than the threshold for “potential strategic importance” for the purposes of 
Greater London.

23. We are concerned by the provision in sub-section (2)(c) of the proposed new section 35, which would 
enable a project not itself nationally significant to be so adjudged “when considered with… one or more other 
business or commercial projects.” Such an approach might be justified in the case of physical infrastructure, 
whose significance will often depend entirely or predominantly on its connection to wider networks. It is, though, 
harder to see exactly when it would be appropriate to consider the significance of a commercial development 
in aggregate with other existing or proposed developments. For instance, the large business clusters in the City 
would rightly be regarded as “nationally significant” on the basis of their contribution to the economy; but this 
would not sensibly justify the treatment of each new building within such a cluster as “nationally significant” 
for the purposes of the planning system.

24. We would find it helpful to have some further illustration of the sort of circumstances in which the 
Government envisage an aggregate approach to the assessment of significance being taken. It may be that 
the wording of the Bill could be tightened in some way to make clear that the individual development under 
consideration must itself offer a decisive or influential contribution to the “nationally significant” status of the 
wider group of projects.

December 2012

41 “Nationally significant infrastructure planning: extending the regime to business and commercial projects”, November, 2012.
42 The Town and Country Planning (Mayor of London) Order 2008, S.I No. 580. The equivalent threshold is 20,000 square metres elsewhere 

in Central London and 15,000 square metres in the rest of Greater London.
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Memorandum submitted by Cornwall Councillor John V Keeling MBE (GIB 56)

To House of Commons Public Bill Committee,

I have deep concerns regarding the Growth and Infrastructure Bill making its way through Parliament that the 
Government will allow the Planning Inspectorate to renegotiate the affordable housing element of the Section 
106 agreements and allow developers to require agreements on their contributions to local infrastructure to be 
reopened. I feel that further changes to the planning system will not address the key issues stalling development 
and will lead to delay and uncertainty. I live in the far west of Cornwall, which suffers desperately from a lack 
of affordable local needs housing and the changes will only exasperate the situation further. The real obstacle to 
growth could be tackled by government by working with councils, banks and businesses by making mortgages 
more accessible to buyers and finance more accessible to developers. The motion in Appendix 1 was put forward 
by me to full council, but the Chairman deferred it to cabinet and, as yet, it as not been considered. Nevertheless, 
I will continue to pursue the executive on this matter. I feel that this is a great opportunity to empower local 
authorities and areas to drive growth from the ground up and my council is already working with developers to 
bring forward development. Local renegotiations are the best of way of sorting out problems when developers 
are in difficulty rather than granting greater power to an unelected quango. 

APPENDIX 1

Motion to Full Cornwall Council 23 October 2012.

Government proposals, via legislation, are intended to be taken forward to be put in place early 2013 
to allow developers to appeal to the planning inspectorate to review sites which they consider to be 
unviable due to affordable home requirements within S 106 agreements. Thus the planning inspectorate 
would have the power to remove affordable housing requirements from existing and possibly future 
agreements. If these proposals are taken forward it would represent national rather than local decision 
making and a clear risk that this may delay development being brought forward until the new regime 
is in place. Demand for affordable housing is growing and a major council priority; thus it is vital 
that councils continue to set local policies for S 106 agreements which are based on statutory tests 
that the obligation should be reasonable, necessary and related to the development. Further, local 
renegotiations are the best way of sorting out problems when developers are in difficulty, rather than 
granting greater powers for the planning inspectorate. The wider market issues relate to demand and 
access to mortgage and development finance and changes to section 106 will not make it easier for 
developers to sell houses more cheaply.

Therefore, I urge the council, by whatever means, to urgently lobby central government without delay 
to object strongly to these proposals. 

December 2012

Supplementary memorandum submitted by the Loose Anti Opencast Network (GIB 57)

IN RESPONSE TO THE PUBLICATION OF THE CONSULTATION DOCUMENT ON CLAUSE 21

1. IntroductIon

This Supplementary Memorandum has been written in response to the publication of the Consultation 
Document on Clause 21 that was issued on 26 November 2011 entitled “Nationally significant infrastructure 
planning: extending the regime to business and commercial projects” on 26 November 2012. This additional 
submission should be read in conjunction with our previous submission GIB 32.

The proposal to have a threshold of 100 hectares is astonishing. As we demonstrate below, at a stroke, one third 
of all known current and potential decisions over new opencast sites could be taken out of Local Government 
control. We are even more determined to try and get any definition of quarrying and mining, legislated for under 
the proposals of this Bill, to exclude the surface mining of coal as part of that definition.

2. executIve summary

This paper outlines what the effect might be on current potential and actual applications for new opencast sites 
in England if Clause 21 was implemented.

It discusses further the new barriers to effective public participation in the decision making process created 
by this proposal.

Evidence is provided on what the decision making process would lose if this policy proposal is adopted.

Suggest that the Decision making process for Mineral Planning applications can be speeded-up by other 
means.

Draws Members attention to the Financial Crisis currently affecting all sections of the UK Coal Industry and 
what the consequences might be for the state of the English Countryside if this measure is past. 
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3. the effect of clause 21 on current potentIal and actual applIcatIons for new opencast sItes In 
england

There are currently at least 11 potential or actual opencast mine applications in England at present (1 December 
2012). These fall into two groups in the planning process. There are those proposals that are at the Scoping 
stage, where a potential applicant has asked formally for an opinion on what should be included in a planning 
application. The second group is where a formal application has been made but no decision has yet been made. 

3.1 Potential applications at the scoping stage
There are three potential applications at this stage of the process, two of which could fall under the new regime 

if it is implemented, Deanfield and Marley Hill Colliery Reclamation.

DEANFIELD (West of New Sharleston, Wakefield) (Wakefield MDC) (Scoping Inquiry) (UK Coal) (1.180,000 
tonnes) (138 hectares).
HILLTOP PROJECT (nr Clay Cross, Derbyshire) (Derbyshire County Council) (Scoping Inquiry) (Provectus 
Remediation) (130,000) (30 hectares).
MARLEY HILL COLLIERY RECLAMATION (Sunnyside, Gateshead (Co Durham also affected), (Scoping 
Enquiry) (UK Coal) (c1.0m) (118 hectares).
3.2 Opencast mine applications

There are eight applications which are current. Two of them, Hoodsclose and Shortwood Farm are over 100 
hectares and could be considered National Infrastructure Projects under these proposals. 

BIRKLANDS LANE, (nr .Marley Hill, Gateshead MDC), (Gateshead: Reference No DC/11/00687/MIN) 
(Application) (Hall Construction Services) (275,000) (34.8 hectares).
BRADLEY (nr. Consett) (Co Durham) (Judicial Review) (UK Coal) (500,000) (68 hectares).
DEARNE LEA, WEST CLAYTON (S.E. of Huddersfield) (Kirklees Council: Reference No. 2012/62/9113/ED) 
(Application) (George Harrison Ltd) (190,000) (18.8 hectares).
FERNEYBEDS, WIDDRINGTON STATION (8 miles NW of Ashington) (Northumberland County Council) 
(Application) (Banks Group) (750,000) (95.6 hectares).
GEORGE FARM (nr. Smalley, Derbyshire) (Derbyshire County Council: Ref No. CM6/1110/112) (Application) 
(LEM Resources) (400,000) (35.2 hectares).
HALTON LEA GATE (c 5 miles SW of Haltwhistle) (Northumberland County Council) (Judicial Inquiry) (HM 
Developments) (140,000) (75 acres).
HOODSCLOSE Whittonstall (Northumberland County Council) (Application) (UK Coal) (2,200,000) (208 
hectares).
SHORTWOOD FARM (Trowell, nr Nottingham, Nottinghamshire) (Application) (UK Coal) (1,275,000) (130 
hectares).

Therefore under these proposals, nearly a third of current or potential opencast coal applications in England 
could come under the new regime. 

We consider that the prospect that Planning Inspector, who, unlike local people and locally elected 
representatives, will not know the site, will not be affected by the decision and will not know local people, can 
be appointed effectively by the Applicant, via the good offices of the Secretary of State, will be seen as having 
been imposed on the local community. The danger is that they will be taken to be Agents of the State, come to 
make a decision which is already a foregone conclusion. 

This permanent loss of our right to be heard by our locally elected representatives for a third of all actual or 
potential applications, because the site size is over 100 hectares, does not make sense. The larger the site, the 
more sensitive is the issue of the impact that the site will have on the local communities and the more people it 
will affect.

4. new barrIers to publIc partIcIpatIon

We accept that unfortunately, mineral planning was excluded from the Localism Bill. Now we have a proposal 
which seems to be designed to provide even more barriers between those who think that working minerals where 
they are found is a necessity which overrides all over considerations and those who do not. Especially local 
people most affected by such a large development.

Currently most groups opposing opencast mine applications mount what is usually a relatively cheap, low-
level in terms of action, campaign in response to a Scoping Inquiry. The Local Government process allows such 
groups to form, undertake research and develop objections with varying degrees of success.

Now it seems, to have any chance of being heard, this process of learning the complexities of the mineral 
planning system will have to be telescoped into a much shorter time period to fit a time table agreed, without 
their participation, as part of a pre planning agreement.

At present, if a local group objects to an application and the local authority rejects the application and it goes 
to Appeal, the local group objecting to the proposal not only has the right to submit written evidence, they can 
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also gain the right to cross examine witnesses. Will such a right be lost under what is proposed under Clause 21? 
If that right is lost, then this is more of a threat to silence the voice of local people than previously perceived. 

If that right is still to exist, then local groups face two other threats if they are to be successful at being heard. 
Normally, at such events those acting for the Applicant try to drown opponents with reams of paper, produced at 
short notice and requiring an almost instant response. This is the first threat.

To stop objectors, many of whom are lay persons, from being either exhausted or drowned by paper during the 
intense few days that such Public Inquiries sit, the best option is to employ your own legal team. Now objectors 
face the other threat, that they will not have the time or the money to raise the thousands of pounds needed to 
gain an effective voice. The imposition of the Public Inquiry method will increase the perception that those with 
the deepest pockets win despite the quality of the counter arguments.

5. what wIll be lost from the decIsIon makIng process

Our previous evidence to the Select Committee on Communities and Local Government argued that creating 
such barriers and excluding local people, who know the area better than anyone else, will lower the quality of 
decision-making. We argued:

“... but as far as the complex process of dealing with mineral planning applications is concerned, 
objectors play a vital role in improving the quality of successful applications as well as defeating poor 
applications. The level of scrutiny given by opponents to sizeable 1,500 page long submissions, often 
points out legitimate causes for concern based on local knowledge, which if not addressed, would 
mean approving applications which would have a detrimental environmental impact. The issue here 
may be more to do with the poor quality of the initial submission rather than the ‘bureaucratic delays’ 
often cited as the cause.”1

6. speedIng up the decIsIon makIng process

There are other ways by which the decision making process can be speeded up for mineral planning applications 
without the need to resort to the method proposed by Clause 21 for large quarrying and mining sites. In the same 
Memorandum quoted from before, we wrote the following:

 “Mineral planning applications suffer from two other sources of delay. Firstly the length of time it 
takes for statutory consultees to respond to consultation requests. Secondly the length of time it takes 
applicants to consider valid objections and resubmit revised applications. If the Government wants to 
speed up the planning decision making process for mineral planning applications, it should not give 
the applicant unlimited amounts of time to respond to valid objections. The onus should be on the 
applicant submitting an application of sufficient quality in the first instance and not using the system 
to allow valid objections to become means by which the quality of the application can be improved”2

We humbly suggest that before such drastic steps are made to reduce public participation in decisions for 
large new quarries and mines, that evidence to either prove or disprove the above statement is sought. Only then 
can we find out how many large scale mineral planning applications are of a sufficient initial quality to gain 
approval with only minor amendments within a reasonable timescale on the one hand, and on the other, how 
often such large scale applications need major revisions and how long it takes applicants to submit the revised 
documentation that leads to a decision being made. 

Lastly, on this point, if it is proposed to ensure that large scale applications are determined within one year of 
their initial proposal, it is hoped that this will equally apply to the applicant as it does to the objector and would 
be the best means of improving the quality of the initial application. 

7. clause 21 and the potentIal threat to the countrysIde 

The recent news from Scotland, that a Coal Operator has closed down an opencast site and mothballed it 
indefinitely, draws attention to the PRESENT state of the UK Coal Industry.3 It is not in the best of financial 
health. This is a much shrunken industry, producing around 18m tonnes of coal a year. Last year 59% of that 
coal was produced by opencast methods.4 This year, as the deep mining sector continues to suffer from problems 
and cost pressures are closing mines (on a temporary basis) at Maltby and Aperpergwm,5 there is news that Daw 
Mill, our largest pit, is almost certain to close in 2014.6 As a consequence, domestic coal production is becoming 
ever more reliant on surface mining—in the July to September quarter, of the 4 million tonnes of coal the UK 
produced, 65% now came from surface mines.7

But even the surface mine sector of the coal industry is not immune to the chill winds of economic realism 
coming from across the Atlantic, as US coal producers, desperate to find a market for their coal now that it can 
no longer compete with gas in the US domestic market because of the “fracking revolution”, send shiploads of 
coal to Europe at prices that make some UK coal operations uncompetitive.8 As a consequence, ATH Resources, 
a major surface mine operator has put itself up for sale and stopped development work on its new sites and 
Scottish Coal has asked its workforce to take a 10% pay cut9 and mothballed its large Blair House opencast site. 

Given this economic background, offering the new Major Infrastructure route may not be the wisest thing 
to do if it encourages developers with insufficient capital to gain new approvals, who then mothball sites as 
the price of coal fails to recover. If the operator goes into administration, then the Committee should also bear 
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in mind that Restoration Bonds for such sites are now only required in “exceptional circumstances” under the 
guidance contained in the new National Planning Policy Framework.10

The danger is that as the policies at the heart of the Energy Bill squeezes the use of coal out of our generating 
system, the legacy will be the site of numerous abandoned or mothballed opencast mines which will just be left 
derelict.

Lastly a new group should be added to the list of groups LAON represents that was previously circulated as 
Appendix I. The Stop Opencast in Sharlston group, who will be opposing any planning proposal to mine at the 
Deanfield site have now joined LAON.

8. conclusIon

Now that clarification has been given that all quarrying and mining sites over 100 hectares could be considered 
to be Major Infrastructure Projects, we are even more convinced, for the original reasons stated in GIB32 and the 
additional reasons stated here, to request that the surface mining of coal be excluded from any regulation about 
mining or quarrying that is made, under Clause 21of this Bill, should it become an Act.
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7. These figures are based on The Coal Authority: Coal Mining Production and Manpower Return Statistics: 
Current Statistics (Quarterly) : 2012 July–September 2012 at http://coal.decc.gov.uk/assets/coal/whatwedo/6844-
coal-mining-production-and-manpower-returns-july-.pdf

8. “US Coal Exports To Europe At Record Highs” (Seeking Alpha, 7 October 2012) at http://seekingalpha.com/
article/909371-u-s-coal-exports-to-europe-at-record-highs
9. “Fears for jobs as ATH Resources to be sold” (Scottish Herald, 16 October 2012). This story also includes 
information about Scottish Coal where the workers are being asked to take a 10% pay cut to prevent job losses 
and between 20 to 100 workers may still be made redundant. See http://www.heraldscotland.com/business/
company-news/fears-for-jobs-as-ath-resources-to-be-sold.19155911?
10. National Planning Policy Framework: technical guidance, para 50 at https://www.gov.uk/government/
publications/national-planning-policy-framework-technical-guidance
“Nationally significant infrastructure planning: extending the regime to business and commercial projects” 
DCLG 26/11/12 at https://www.gov.uk/government/consultations/nationally-significant-infrastructure-
planning-extending-the-regime-to-business-and-commercial-projects
December 2012

Memorandum submitted by Dalton Warner Davis (GIB 58)

clause 22—postponement of the 2015 non-domestIc ratIng revaluatIon on-domestIcs

Dalton Warner Davis is a City based firm of chartered surveyors and property consultants, providing a broad 
range of property consultancy services to a wide range of national, international organisations as well as private 
individuals. We are one of the leading business rates advisory practices representing ratepayers in England, 
Scotland and Wales, across all categories of property.

We are writing setting out our representations against the Government’s stated intention to postpone the 2015 
Rating Revaluation. We most strongly urge that Clause 22 should be removed from the Bill. We summarise our 
principal reasons for this as follows:
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1. In the Government’s own words, the purpose of five yearly Revaluations is to “make sure that ratepayers 
pay their fair contribution and no more”. Postponement of the Revaluation fundamentally contradicts this. 
Rating Revaluations address shifts in value patterns, thereby ensuring that businesses in struggling locations 
and where there have been falls in rental values, do not subsidise those in areas which have experienced positive 
rental growth.

2. The Government states that by postponing the Revaluation, businesses will avoid facing unexpected hicks 
in rates over the next five years. As rates are linked to inflation, there will be no increase in real terms over this 
period and that this reform will provide certainty for business to plan and invest, supporting local economic 
growth. The reality is that businesses, specifically those in struggling areas, require a reduction in their business 
rates, not the certainty that they will continue to pay rates at inflated levels. 

3. The purpose of Rating Revaluations is to achieve fairness of tax liabilities by ensuring rateable values 
are based on up-to-date rental values and therefore to re-distribute liability in line with relative movements 
at property value since the previous Revaluation. This means that Revaluations do create winners and losers. 
Delaying the Revaluation creates unfairness by requiring struggling businesses to subsidise that have faired 
relatively better.

4. Research undertaken by the Government into the likely impact of the 2015 Revaluation differs starkly 
from that undertaken by the property industry and we believe it is based on flawed assumptions/data. National 
taxation policy should not be imposed without consultation and a proper full impact assessment.

5. Postponement of the 2015 Revaluation is completely contrary to recommendations contained in The Lyons 
Review, as reported in March 2007. Research undertaken by the property industry suggests a Revaluation in 
2015 would have resulted in a fall in the total rateable value of approximately 10%, reflecting movements in 
rental values since April 2008 (the antecedent valuation date for the 2010 Revaluation). This assumes that the 
valuation date for the 2015 Revaluation would be April 2013. This 10% fall in value is less than the Valuation 
Office Agency’s estimate of 13%.

6. We seriously question the Government’s claim that based on the VOA’s estimates, there would have been 
800,000 losers from a 2015 Revaluation and only 300,000 winners.

We conclude as follows:

7. The 2015 Revaluation should proceed as planned with future Revaluations at intervals no less frequent 
than five yearly.

8. The data supplied to-date by the VOA is unreliable and cannot be relied upon.

9. The announcement to postpone the Revaluation is a knee jerk reaction, based on political expediency rather 
than the potential impact on hundreds of thousands of ratepayers. The shift in the incidence of liability as a result 
of a Revaluation can easily be cushioned by a transitional scheme, yet there has been no mention of this in the 
Government’s statement.

10. The lack of an “in-depth” explanation has been mirrored in the Adjournment Debate in Parliament, which 
leaves considerable doubt as to the research carried out before the decision was made.

11. The nature of the decision leads to the inevitable conclusion that the alternatives to postponement have 
not been fully explored before the announcement was made.

12. The need for Revaluation in changing and volatile times is more urgent rather than less. We are extremely 
concerned that the fairness of the system is apparently being undermined by political expediency.

December 2012

Memorandum submitted by The Wildlife Trusts (GIB 59)

There are 47 individual Wildlife Trusts covering the whole of the UK and the Isle of Man and Alderney. 
Together The Wildlife Trusts are the largest UK voluntary organisation dedicated to protecting wildlife and wild 
places everywhere—on land and at sea. We are supported by more than 800,000 members, manage more than 
2,300 nature reserves and last year reviewed more than 80,000 planning applications. 

1. summary

1.1 The Wildlife Trusts believe the land-use planning system is fundamental to securing nature’s recovery. 
This is an objective that was adopted in the Government’s Natural Environment White Paper (NEWP),43 
published in June 2011. NEWP recognised that successful, sustainable and prosperous economies are founded 
on a healthy, functioning natural environment. 

43 HM Government (2011), The Natural Choice: securing the value of nature.
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1.2 The planning system is vital for protecting important wildlife sites and identifying where the potential 
exists to restore habitat and ecosystems. It is vital therefore, that any proposed changes to the planning system 
are seen in the context of promoting social and environmental objectives as well as economic growth.

1.3 While we recognise the need to secure greater prosperity, The Wildlife Trusts have a number of concerns 
regarding the provisions of the Growth & Infrastructure Bill. Our primary concern is that the Bill perpetuates 
the myth that planning is responsible for holding back growth rather than focusing on the significant issues of 
financial restraint and borrowing difficulties. We believe that this approach to growth, risks putting our natural 
capital at risk and undermining future prosperity. 

1.4 This Bill follows soon after the planning reforms introduced by the Localism Act 2011 and the National 
Planning Policy Framework 2012. We believe further changes to the planning system and conflicting policies 
could run the risk of creating confusion, uncertainty and further delays to both planning and decision making.

1.5. Furthermore, the Bill introduces centralising measures that appear to contradict the principles of localism 
and which could weaken the ability of local authorities and communities to make local decisions and ensure 
the right development happens in the right place. We are also concerned that the Bill places pressure on local 
authorities to make swift and poor decisions to avoid losing their planning powers. 

comments on IndIvIdual clauses wIthIn the growth and Infrastructure bIll

2. Clause 1: Making Planning Applications Directly to the Secretary of State
2.1 The Wildlife Trusts are concerned that this measure conflicts with the broad aims of the Localism Act 

2011. By moving planning away from local authorities and communities towards central decision-making the 
changes could result in local people feeling disempowered and disengaged from a new planning system that was 
intended to engage neighbourhoods in local decision making.

2.2 The criteria for determining whether to designate a local authority as a consistently poor performer have 
only just been published for consultation, making it difficult to comment fully on the potential implications of 
this clause. The Wildlife Trusts have concerns that the speed and number of approved applications does not 
necessarily equate to quality decisions and good performance. We believe that any criteria should take account 
of local authorities with a record of approving inappropriate developments. 

2.3. A large proportion of planning applications are already approved by local planning authorities (80% of 
the approximately half a million applications). The Wildlife Trusts fear that the measures in Clause 1 would place 
increased pressure on local authorities to make swift decisions to avoid losing their planning powers. This could 
potentially reduce the quality of planning control measures and increase the risk of damaging developments 
getting approval. 

2.4. Furthermore, if developers were permitted to make applications directly to the Secretary of State where 
a local authority is performing poorly, we would be concerned that consideration of local environmental issues 
may be overlooked. Local knowledge and information is critical in understanding the value of the local natural 
environment, particularly those of a non-statutory nature such as Local Wildlife Sites.44 This local knowledge is 
also essential in considering strategic issues such as the cumulative impacts of developments and in identifying 
opportunities to secure functioning healthy ecological networks. It is therefore essential that any decisions made 
nationally are informed by local knowledge and expertise and that national decision making processes do not 
prevent third party representations.

3. Clause 4: Limiting the power to require information with planning applications
3.1 The Wildlife Trusts are concerned that the measures contained in this clause could undermine the local 

authorities decision to request the information that they “think necessary” to make the right decisions and 
conditions on development. Our experience is that delays often occur because “the right information” is not 
available/requested to make a decision. We believe the key issue that needs to be addressed with regards to 
information and evidence is to ensure that local authorities have access to ecological expertise and well funded 
Local Record Centres to ensure the right information is requested and understood to support and determine an 
application. 

3.2 As it stands, we believe this clause could result in delays to planning decisions because the information 
requested is not sufficient or because the amount/type of information being requested is challenged and results 
in prolonged negotiations. There is also a danger that there will be an increase in the number of consents being 
sought on limited or poor quality information, which in turn could result in reduced consultation; a reduction in 
the quality of planning control; and an increase in the number of appeals.

4. Clause 5: Modification or discharge of affordable housing requirements 
4.1 Whilst this clause relates specifically to affordable housing requirements, The Wildlife Trusts are 

concerned that this could set a precedent for re-opening negotiations on other conditions for example green 
infrastructure.

44 Local Wildlife Sites (LWSs) are identified and selected by local partnerships for their substantive nature conservation value based on 
important, distinctive and threatened habitats and species with a national, regional and (importantly) a local context. Whilst Sites of Special 
Scientific Interest (SSSIs) are a representative sample that meet national criteria, LWSs include all sites that meet local selection criteria.
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5. Clause 7: Electronic Communication code: the need to promote growth 
5.1 While we agree with the need to improve broadband access in rural areas, we are concerned that this 

clause weakens the protection for the UK’s protected landscapes and runs contrary to the very recent policy in 
paragraph 115 of the National Planning Policy Framework to give “greater weight” to conserving landscape and 
scenic beauty in National Parks, the Broads and AONBs. This conflict with the NPPF and the lack of regard to 
conserving beauty sets an unhealthy precedent for removing the duty and other protections in the future. 

5.2 While there are clear statements that these measures will not affect Sites of Special Scientific Interest, it 
is not clear what level of consideration and consultation will be applied to ensure development would not have 
an adverse impact on Local Wildlife Sites of substantive nature conservation value and priority species and 
habitats. The Wildlife Trusts believe that greater clarity and guidance is needed in this regard.

5.3 The Wildlife Trusts are also concerned that the limited period of exemption will place pressure on 
providers to deliver cheap, fast solutions without working in consultation/partnership with third parties. We 
believe that this is an essential requirement of any development and that in this particular circumstance could 
ensure that the aim of this clause is achieved in a sensitive and well-designed manner which minimises the 
impact on the beauty and health of our natural landscapes and our future prosperity.

6. Clauses 12 and 13: Registration of town or village greens 
6.1 The Wildlife Trusts are concerned that Clause 12 makes no provisions to raise awareness and consult 

those that lawfully use the land, by those that own the land and wish to terminate its public use. We believe that 
the Bill should require a landowner to publicise any statement to terminate the use of land as of right.

6.2 The measures in Clause 13 appear to have been introduced to prevent the registration of a town or village 
green as a means of stopping development. Our belief is that given that there are less than 200 applications to 
register a green, a year, this measure is an overt step to prevent a small number of vexatious applications. Most 
community applicants will be unaware of the “trigger events” that can suspend the right to register land as a 
green and as such we believe that the measures of this clause will have huge impact on genuine applications to 
register greens that provide immense community benefit compared with the small gains achieved by preventing 
the relatively few vexatious applications.

7. Clause 21: Inclusion of major business or commercial projects in the major infrastructure planning regime
7.1. While we were pleased that initial proposals to place large housing schemes within the scope of the 2008 

Planning Act were not included in this Bill, we remain concerned that this is another measure that takes planning 
away from local authorities and communities towards central decision-making, undermining the principles of 
localism. The Wildlife Trusts are keen to see a guarantee that any decisions taken centrally will reflect locally 
agreed plans and be informed by local expertise and knowledge to ensure the protection of environmental assets.

November 2012

Memorandum submitted by Stephens Scown LLP (GIB 60)

1. Stephens Scown LLP is a South West law firm with a nationally recognised Planning team. We have 
significant depth of experience in all types of Planning matters, with clients ranging from large residential and 
retail developers to individuals and including major minerals operators.

clause 1
2. We welcome the option to apply directly to the Secretary of State. We question how many applicants will 

wish to forgo their “two bites at the cherry” (see subsection 5) and suspect that where a developer has a good 
relationship with the planning authority the option will not be utilised.

3. Our experience tends to be that “delay” occurs in two scenarios in particular:
(a) A resolution to grant permission subject to a s106 agreement. There is delay in the Planning Officers 

instructing a solicitor to deal with the s106 agreement and then a significant amount of time is taken 
to negotiate and agree the terms of the agreement. Often developers are more concerned to receive 
their planning permission than fight every single point at issue on a s106 agreement. This approach 
often necessitates renegotiation further down the line. The overall process needs to be speeded up, it 
may be useful to have an option to refer an uncompleted s106 agreement to PINS within a specified 
timeframe—although we note the provisions of Clause 5.

(b) Planning Authorities often validate an application and thereafter require additional information 
(Transport Assessments etc). Developers do not always agree that these documents are necessary, 
but are left in a position where there applications will not be determined unless they provide the 
information—we refer to our submissions on Clause 4.

4. We would, however, suggest that this power should be limited to major applications only, it would seem to 
us to be an improper use of such powers for an application for a single dwelling to be made to the Inspectorate. 
We note that the Impact Assessment envisages this applying to major applications only, but the draft Bill and 
Explanatory Notes do not make this provision. This could be achieved by an amendment to Clause 5(2)(a).
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5. We note the direction of travel on “twin tracking”, but this provided the applicant with the opportunity to 
obtain a decision as quickly as possible. We would not be averse to the re-introduction of “twin tracking” in 
order to allow a developer to obtain a decision as quickly as possible.

clause 2
6. We welcome broadening of the powers and the introduction of the ability of the Inspectorate’s costs of an 

appeal to be recovered.

clause 3
7. The principles in our response to Clause 2 also apply in respect of Clause 3.

clause 4
8. We welcome the amendment of s62 of the TCPA 1990 as drafted. We question what sanction there is where 

an LPA requires information, contrary to the provisions as drafted. It seems that as drafted the provision allows: 
(i) the applicant to negotiate with the LPA; but (ii) where the LPA is intransigent the only option would be to: (a) 
provide the additional information; or (b) appeal the application for non-determination. We do, however, agree 
with the proposals in the Impact Assessment that there is scope for a reference to PINS to determine whether the 
material requested is reasonable and material (etc) in a similar manner to the method by which PINS determined 
whether an application was valid. This should be a fast-tracked process, and also be subject to the costs regime.

9. We expect that this provision would address conflicts with local validation checklists.

clause 5
10. The principle of Clause 5 is welcomed. Our clients have a number of projects which are stalled for 

viability reasons and have experienced significant delay and expense renegotiating s106 agreements with 
planning authorities.

11. We consider that where a CIL charging schedule is not in force the clause as drafted will focus LPA’s 
minds on renegotiations under s106A(1)(a). If the LPA fail to agree a renegotiation then the applicant will apply 
under the provisions of the proposed s106BA to modify the affordable housing provisions. The LPA’s hand will 
thereby be forced and any discretion the LPA may have wished to apply under a renegotiation under s106A(1)
(a), eg reducing Education, Highways, Waste contributions etc will be lost.

12. The position will be slightly different where a CIL charging schedule is in force. LPAs will have little or no 
discretion and will therefore be forced to reduce the affordable housing if the development is not economically 
viable.

13. It seems somewhat contrary to other government policy for affordable housing to bear the brunt of viability 
at the expense of infrastructure (which may or may not even be provided in the locality of the development), 
however this is a criticism of CIL more than the proposed s106BA.

14. We would expect the term “economically viable” to be defined, perhaps by way of secondary legislation 
or guidance.

15. We consider that the differing proposals for first and second or subsequent applications act as an incentive 
for a developer to proceed with development soon after having had their first application determined.

16. The concept of completion is a matter which has historically had some difficulty in planning law. It may 
therefore be appropriate to give this area further definition in the proposed s106BB(8). For example, if the 
development is completed externally, but not internally, or if the development is completed save for landscaping 
works. We note the amendments (44) proposed to 8A and agree that commencement is a more suitable means to 
address this point, although we still consider that there is scope for disagreement on whether a particular part of 
the development is commenced or not at the end of the three year period.

clause 8
17. We have significant experience in dealing with ROMP applications. The proposals to free MPAs from a 

rigid 15 year review period are applauded. ROMP applications put minerals operators to great expense and do 
not tend to bring any significant environmental benefits now that the initial reviews have been conducted (in the 
majority of cases).

18. Our interpretation of the Bill is that the provisions will not apply to a ROMP which has been postponed. 
This would mean that the process would have to proceed for a postponed ROMP, even if this meant another 
postponement. We would suggest that the postponed ROMPs are not excepted from the new provisions. MPAs 
should be able to serve a reminder notice at the time they consider appropriate on a postponed ROMP as they 
would for any other ROMP.

19. We are not clear why ROMPs which are currently being determined cannot be subject to MPA discretion. 
We would suggest that if an application has not been submitted then the MPA could have the option to review 
the permissions at a later date (with the agreement of the other parties).

20. We also welcome this proposal in terms of improving the existing law. As noted in the Impact Assessment 
we also have experience of MPAs failing to serve the required reminder notices at the appropriate time, the 
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current law does not contemplate MPAs failing to comply with the requirements and hence creates a lacuna. 
Whilst to date MPAs and operators have dealt with this non-compliance by their own methods, the proposals will 
mean that this issue will not occur in the future.

21. We have had experience of MPAs seeking more and more additional information. A provision similar to 
that in Clause 4 would be welcomed in respect of ROMPs.

clause 9
22. We currently act for a client whose planning application was approved by committee three months ago. 

In order to implement that permission it is first necessary to stop up a highway. That application cannot be made 
until the permission is issued. The permission has still not been issued. DfT advise that a stopping up application 
will take a minimum of five months (according to DfT’s guidance) providing there are no objections. There 
appears to us to be no reason why an application cannot be made alongside a planning application and the Order 
be made conditional upon planning permission being granted. Bringing forward this proposal will expedite 
acceptable development, the risk is with the developer in terms of costs and it should be up to the developer as 
to whether to accept the risk in return for the benefit of a expedited development.

clause 10
23. The principles in our response to Clause 9 apply here also.

clause 11
24. We welcome this proposal.

clause 12
25. We welcome the proposal to allow deposits to bring an end to any period of use as of right etc.

clause 13
26. We agree that the village green legislation has been used to attempt to defeat or delay planning applications. 

We have some concerns that the proposals will not go far enough given the requirement for developers to carry 
out public consultation prior to submitting an application. A well organised opposition group could defeat the 
intention of the clause by submitting an application for registration of a village green prior to the submission and 
publicity of the planning application. We would suggest that the trigger events should be reconsidered to address 
this potential issue. One solution to this may be for the developer to submit a declaration to the registration 
authority that they are consulting on a development proposal and that declaration will act as a trigger event for 
a specified time period.

clause 21
27. We generally approve of the proposal to bring business and commercial projects within the 2008 regime 

on an opt-in basis. Our minerals clients make great efforts to work with the community and the planning authority 
and would wish to maintain their relationships with them. An opt-in procedure would allow them to utilise the 
2008 system if they considered it necessary, but we would expect that in the majority of circumstances they 
would pursue an application with the mineral planning authority.

December 2012

Memorandum submitted by the Environmental Services Association (GIB 61)

1. The Environmental Services Association (ESA) is the trade association representing the UK’s waste and 
secondary resource industry, which is leading the transformation of how the UK’s waste is managed. An industry 
with an annual turnover of £9 billion, our Members have helped England’s recycling rate quadruple in the last 
ten years and provide over a quarter of the UK’s renewable electricity. 

summary

2. Waste management infrastructure is clearly an essential component of sustainable development as it 
enables the UK to meet its ambitious targets for recycling and renewable energy generation. However, obtaining 
planning permission remains one of the single biggest barriers to the timely delivery of this infrastructure. 

3. As many as 50 new waste facilities a year until 2020—an investment of £10–20 billion in new plant and 
equipment—will be required to meet the UK’s obligations to divert waste from landfill. 

4. Planning applications for strategic waste management infrastructure are made at significant cost and high 
financial risk. If the planning risk to development is too great, investment may cease to flow into the waste 
management sector. 

5. The planning process, particularly for large waste infrastructure projects such as Energy from Waste (EfW), 
can be hampered by poor decision making at the local level. A worrying trend has recently emerged whereby 
consent is refused by committee, often against officer recommendations, only for a committee decision to be 
overturned by the Secretary of State on appeal. 
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6. Indeed, of the 20 decisions on (ESA Member) EfW planning applications over the last three years, almost 
half were determined by the Secretary of State upon appeal, despite officer recommendations in almost 80% of 
cases. Of those, seven applications were eventually granted consent on appeal: a costly and inefficient means of 
determining applications which adds to the resource burden on developers and leads to greater unpredictability 
for companies and communities. 

7. ESA therefore broadly welcomes the Bill’s proposals to streamline the planning system and reduce 
bureaucratic delay, while at the same time offering developers the flexibility to fast-track important infrastructure 
projects. 

clause 1: dIrect applIcatIons to secretary of state 
8. In principle, ESA welcomes proposals to offer developers discretion to submit a planning application 

directly to the Secretary of State if the relevant planning authority had been “designated” as poorly performing. 
We suggest that failure to make timely decisions, and the number of decisions taken by a planning authority 
that were subsequently overturned upon appeal should be included within criteria that would be applied in 
designating such authorities. 

9. However, we note that “designations” may not necessarily provide a panacea for addressing poor 
performance. A planning authority hitherto more accustomed to the processing of minor development proposals, 
albeit in a timely and efficient manner, would likely avoid “designation” but could just as easily struggle 
when faced with the prospect of determining a complex planning application, such as a waste management 
development. 

10. ESA also cautions that proposals which encourage developers to divert planning applications to the 
Secretary of State might simply shift the “planning bottleneck” from poorly performing local authorities to 
DCLG. As above, while we support the flexibility offered to developers within Clause 1, the Bill offers little 
to address the crux of the matter, which should be a range of measures to prevent planning authorities from 
“failing” and being designated in the first place. 

11. We would welcome clarification on how planning applications submitted to the Secretary of State instead 
of a “designated” planning authority would be handled by the Planning Inspectorate. The potential attraction 
and associated benefits of this fast-track process to developers would likely be undermined if full public inquiry 
(with associated resource burden and costs) should be the default means of processing such applications. If 
proposals under clause 1 are to effectively boost growth and infrastructure, the administrative process should be 
no more onerous than the existing local planning process. 

clause 2—award of costs 
12. ESA supports proposals for a broader range of powers for the Secretary of State to recover costs and 

initiate award of costs between parties at planning appeal. 

13. Local planning authorities are often reluctant to determine applications without input from statutory 
consultees and significant weight is often attached to advice provided from such bodies. In some cases, planning 
authorities refuse consent based on advice provided by statutory consultees. 

14. We therefore suggest that new provisions introduced through Clause 2 explicitly require statutory 
consultees to take responsibility for their advice upon appeal. Such bodies should be included with the Planning 
Inspectorate’s consideration of award of costs on the grounds of unreasonable behaviour during appeal 
proceedings or in cases where a statutory consultee’s advice was relevant to the refusal of a planning application. 

clause 4—InformatIon requests

15. ESA Members continue to note examples of local authorities adopting detailed and exhaustive local 
information requirements which are slavishly adhered to by risk adverse authorities during the validation of 
planning applications, and which often requires applicants to supply information of little relevance to the 
application. 

16. The requirement to provide additional information to local authority specifications neither simplifies nor 
adds consistency in the approach towards validation of planning applications. Recent attempts to keep this 
information under review and requirements for lists to be republished on a regular basis, whilst welcome, still 
assumes responsibility for preparation of local lists to local authorities, and does little to resolve the proliferation 
of varying information requests. 

17. ESA therefore supports measures to limit the information that planning authorities can request to 
information which is reasonable to the nature and scale of the proposed development and which is material to 
the determination of an application. 

18. However, we suggest that the Bill could go much further, and that the Government should abolish the 
requirement for local lists and instead establish a set, national list of information that developers should be 
required to submit along with a planning application. 

clause 17—s36 consents 
19. ESA welcomes proposals to enable variation of s36 consents. 
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clause 21—extendIng the defInItIon of natIonally sIgnIfIcant Infrastructure projects

20. ESA has previously noted that, on the one hand, the thresholds (Clause 15(2) of the Planning Act) for 
qualifying renewable energy infrastructure discriminate against meritorious EfW facilities not large enough to 
meet the 50MW threshold. Conversely, with reference to hazardous waste, the threshold (Clause 30(2)) is too 
low: imposing the expensive Major Infrastructure Planning regime on small items of infrastructure would render 
them wholly uneconomic (a 30 thousand tonne contaminated soil washing plant could hardly be considered 
nationally significant infrastructure). 

21. Rather than seek to extend the scope of the Major Infrastructure Planning regime to include additional 
development projects, we urge the Government to carry out a review of the thresholds within Part 3 of the 
Planning Act for qualifying development and, consistent with Clause 1 (of the Bill), offer developers discretion 
to choose how an application should be handled. A developer, upon review of relevant financial and practical 
considerations, should be empowered to choose the most appropriate application route (ie national or local) 
rather than perhaps designing a development proposal to meet the Planning Act thresholds (as appropriate). 

December 2012

Memorandum submitted by Magnus Campbell (GIB 62)

As Director of an Employee Owned business, I am writing with a concern on the forthcoming Growth and 
Infrastructure Bill. 

The Bill proposes a new employment status of “employee owner”. The idea, as I understand it, is for such 
workers to forfeit rights on redundancy and unfair dismissal in return for tax breaks on shares. 

Our company, Marine Engineering Partnership, is an employee owned business—this means that the share 
capital of the business is held in trust for the benefit of all employees. The core purpose of the trust arrangement 
is to create an egalitarian and equitable working environment to attract and retain the very best engineering 
talent. This in turn provides us with the capability to provide consistent and reliable high quality services to our 
clients. Rather than diluting the rights of our staff, we look to enhance them as part of this philosophy. (Further 
details can be found at our company website www.mepship.com)

This is consistent with the approach of other employee owned businesses—John Lewis Partnership is an 
obvious example of a major business where employee ownership follows the same principles of enhancing 
employee rights.

I am very concerned at the potential damage that will be done to our business, and other employee owned 
organisations like us, if the perception of Employee Ownership arising from this Bill is that it involves a dilution 
of workers’ rights. This is very much missing the point of what employee ownership is all about.

I would urge you to raise the above concern when this Bill returns to the commons for the final debate.

December 2012

Memorandum submitted by St Modwen (GIB 63)

sectIons 12 to 14 of the growth and Infrastructure bIll
1. summary

1.1 St Modwen supports the Bill as currently drafted. However, St Modwen submits that in one important 
respect the Bill should go further. Clause 13(4) of the Bill states that:

The amendment made by subsection (1) does not apply in relation to an application under section 
15(1) of the Commons Act 2006 which is sent before the day on which this section comes into force.

1.2 St Modwen requests that this amendment read instead:

The amendment made by subsection (1) shall apply to any application under section 15(1) of the 
Commons Act 2006 which has not been determined by the commons registration authority before 12 
October 2012, whether or not such determination has been subject to later court proceedings.

1.3 The effect of this amendment would be to release immediately from the threat of TVG registration all 
land where an application has been made but not decided by the registration authority as at the date the Bill has 
been published.

1.4 Numerous schemes would benefit from this provision, on the basis that past trigger events would be taken 
into account under clause 13(3). This amendment would bring the immediate benefit which the Government is 
looking for under this legislation to remove obstacles to development.

1.5 It would mean that TVG applicants who have spent time and money in preparing applications would lose 
the right to continue with the TVG application unless a termination event took place. This is, however, justified 
for the reasons given in the detailed submission.
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2. about st modwen

2.1 St Modwen Properties Plc is the UK’s leading regeneration specialist. The Company operates across 
the full spectrum of the property industry from a Birmingham based head office, a network of several regional 
offices, a residential division and three joint ventures with leading industry partners.

2.2 The Company is focussed wholly upon regeneration with an outstanding 25 year track record of adding 
value by managing schemes between the planning process remediating contaminated land and active asset 
management and development.

2.3 With extensive experience in dealing with complex and challenging sites, St Modwen has a land bank of 
more the 5,800 net developable acres and is focussing on the long term development of commercial property 
and residential land. 

3. submIssIons: background

3.1 St Modwen welcomes the Government’s recognition that TVG law represents a serious issue for 
development in England and Wales, which requires urgent reform. 

3.2 St Modwen has some specific points to make on the draft Bill, but considers it is important to understand 
the more general position and history first.

3.3 St Modwen agrees with the many commentators who have pointed out that when the Commons 
Registration Act 1965 was enacted it was almost certainly not intended to create a system of registration of 
new TVGs based on 20 years use. Since the mid-1990s (ie once 20 years had accrued since the de facto 1970 
start date), those opposed to development have aggressively exploited this unintended loophole in the original 
legislation to seek registration of land.

3.4 Where TVG registration takes place it places a fetter on the owner’s use of the land which is so extreme as 
to be akin to compulsory acquisition. There is, however, no compensation for the total loss of value of the land. 
This is profoundly unjust. It is this feature of the legislation which has led to the potency of a TVG application—
registration makes building illegal in perpetuity. This is turn has led to a quite extraordinary amount of litigation 
as landowners and developers, and those opposing development (mostly with the benefit of legal aid funding) 
have battled over extremely high stakes. The number of cases which have reached the House of Lords and, now, 
the Supreme Court in what should be an arcane area of law is the clearest indication that something is seriously 
wrong.

3.5 St Modwen does not consider that Parliament has previously properly understood the way in which TVG 
law has been used and misused by objectors to development. The increase of TVG applications in the last 15 
years has, in effect, been encouraged by the amendments to the 1965 Act under the Countryside and Rights of 
Way Act 2001 and the wholesale re-casting of the legislation under the Commons Act 2006. 

3.6 The increase in applications has also been encouraged by a series of court cases which have interpreted 
the legal test in ways which have made registration easier and easier.

3.7 Given the historic and honourable role of the courts in protecting property rights, it has been very surprising, 
with a few exceptions, to see how prepared the courts have been to act in this way. The leading exception was 
when the Court of Appeal rightly sought, in the Oxford Traps judgment, to stop the TVG “industry” in its tracks 
by ruling that a landowner should be able to take steps on site to defeat an application right up to the point of 
registration. Lord Justice Carnwarth, as he then was, made an entirely reasonable comparison with the law on 
adverse possession for registered land. Under the law in that case a landowner has a final opportunity to object 
to the loss of his land, and such an objection alone defeats the application for adverse possession. 

3.8 TVG applications have been repeatedly been used as a tactic to delay and thwart development which 
is clearly in the public interest, as demonstrated by its allocation in the development plan and/or the grant of 
planning permission. It is in the planning system that the public interest should be weighed.

3.9 St Modwen has been directly affected by TVG risk in terms of needing to considering it when acquiring 
development sites, when bringing those sites forward for development and selling those sites. Judging this risk 
is extremely difficult. This is particularly the case when allowance has to be made for exaggerated or dishonest 
evidence being given by witnesses in support of TVG applications, motivated by the desire as they see it, to 
“save” the land in question from development. St Modwen has also been directly affected by TVG applications.

3.10 It is unreasonable for the risk of TVG registration to be hanging over development land in this way, 
when the consequences are so extreme. Insurance against TVG risk is very hard to obtain except where the risk 
is extremely low.

3.11 When land is registered it can only be de-registered where equivalent land can be provided as replacement 
land. This land is normally simply unavailable. Even where it is available it is likely to have an equivalent value 
to that which has been registered meaning that valuable land is still being sterilised and its value destroyed 
without compensation.

3.12 St Modwen wishes to call into question the fundamental nature of the “rights” which have been allowed 
to develop under TVG law. Why should 20 years indulgence by a land owner in unthinking allowance of 
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recreational use of his land (which can be as little as intermittent dog walking if more than “trivial or sporadic” 
spread over 20 years use) give rise to a public right in perpetuity for it to be used for any recreational purposes? 

3.13 There has never been a proper debate on the nature and morality of this “right”. It has grown up in a 
piecemeal fashion in the way outlined in this submission. This has given rise to a complete departure from the 
essence of what TVGs are supposed to be about ie a very specific right for a very specific group of people, on 
land that has the character of a village green as the public generally understands it. The 1965 Act was supposed 
to create once and for all registration so that landowners and others knew where they stood.

3.14 Instead, the law now effectively creates a general public right for any recreational purpose, regardless of 
the user which gave rise to registration.

4. submIssIons: the bIll as currently drafted

4.1 St Modwen supports the Bill as currently drafted. However, St Modwen submits that in one important 
respect the Bill should go further. Clause 13(4) of the Bill states that:

The amendment made by subsection (1) does not apply in relation to an application under section 
15(1) of the Commons Act 2006 which is sent before the day on which this section comes into force.

4.2 St Modwen requests that this amendment read instead:

The amendment made by subsection (1) shall apply to any application under section 15(1) of the 
Commons Act 2006 which has not been determined by the commons registration authority before 12 
October 2012, whether or not such determination has been subject to later court proceedings.

4.3 The effect of this amendment would be to release immediately from the threat of TVG registration all 
land where an application has been made but not decided by the registration authority as at the date the Bill has 
been published.

4.4 Numerous schemes would benefit from this provision, on the basis that past trigger events would be taken 
into account under clause 13(3).

4.5 This amendment would bring the immediate benefit which the Government is looking for under this 
legislation.

4.6 It would mean that TVG applicants who have spent time and money in preparing applications would lose 
the right to continue with the TVG application unless a termination event took place. 

4.7 St Modwen would argue that this is not unreasonable because:
(a) The collective importance of the developments under threat are too important to the country for the 

loss of the accrued rights in the various undetermined applications to be considered more important, 
particularly bearing in mind the point made at paragraph 4.8 below.

(b) The clause as currently drafted will encourage a rush of applications to be made before Clause 13 is 
brought into force. Such applications are almost certainly under preparation since publication of the 
Bill and the attendant publicity. The current drafting will therefore achieve the precise opposite of 
its intention, namely to lift the threat of TVG risk from development sites, by triggering a final wave 
of applications which will then take up to three years to be resolved.

(c) The legislation is fundamentally unjust for the reasons summarised above. Those seeking to stop 
development have had an extreme and unwarranted weapon in the armoury of opposition for 
the last 15 years. The opponents of development should count themselves lucky to have had this 
windfall, rather than consider themselves entitled to complain about its immediate withdrawal if this 
suggestion is adopted.

(d) In most cases applicants will not have spent significant sums of money in preparing their applications. 
The applications attract no fee, and most applications are done without the use of lawyers or 
consultants. The ease with which an application can be made is one of the most worrying features 
of the legislation. A simple application form and a few witness questionnaires completed on the 
doorstep are all it can take to destroy a development site. Applicants frequently conduct any public 
inquiry in person and do not incur the cost of professional representation.

4.8 St Modwen would point out the Parliament imposed a far worse injustice on landowners under the 
Commons Act 2006, and the amendment it is proposing would go some way to redressing the balance even at 
this late stage. The injustice in that case was the retrospective effect of section 15 in relation to recreational use 
by “permission”. (Use by permission is not use “as of right” and therefore breaks the continuity in qualifying 
user.) In reliance on the law before the Commons Act 2006 was proposed many landowners had put up signs (or 
taken other steps) giving express permission for their land to be used for recreational purposes, on a revocable 
basis. Taking such steps provided complete protection against a future TVG application. The 2006 Act, however, 
took that protection away retrospectively by saying that such permission was of no legal effect if 20 years 
qualifying use had accrued before such permission was given. This was an extreme step for Parliament to have 
taken, and there is a widely held view that it could have been successfully challenged on human rights grounds. 
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5. submIssIons: an alternatIve approach

5.1 St Modwen would propose an alternative approach entirely to that contained in the Bill. Namely to 
introduce an amendment to the Commons Act 2006 which requires all affected landowners to be notified of a 
TVG application, as is currently the case, and for an objection by a such a landowner to defeat an application on 
its own in relation to his land. This would be the same essential approach as that followed in adverse possession 
cases on registered land.

5.2 This amendment would mean that land would only be registered where the landowner agrees to its 
registration. This will arise from time to time, but will be relatively rare. It would complement the situation 
where a landowner can apply for voluntary registration.

5.3 If that is going too far, the amendment to the Bill proposed above (ie to apply to all undetermined 
applications by registration authorities as at 12 October 2012) would largely have the effect of putting this area 
of law back into the obscurity to which it belongs, rather than in the front line of the battle to bring forward 
development in a recession.

5.4 Finally, there is also a strong case for the retrospective removal of land from registration where this has 
taken place on land in the then extant development plan or the subject of a planning application at the relevant 
time. This would have the effect of undoing the considerable damage of this area of law over the last 15 years. 
There are numerous schemes, including public sector development, which could be re-promoted if this took 
place.

December 2012

Memorandum submitted by Jacqui Mitchell (GIB 64)

I work as a consultant specialising in employee ownership and over the past few years I have worked with a 
number of companies who have transitioned to majority employee ownership. In most of these cases the owners 
have chosen employee ownership as an exit route for reasons such as loyalty to their employees, a recognition 
that they have contributed to the success of the business and therefore should be given an opportunity to take the 
business forward and share in the rewards and/or a wish to leave a legacy. 

I believe that the concept of an “employee owner” being someone who has to give up some of their employment 
rights does nothing to further the cause. Indeed I recently ran some employee workshops at a manufacturing 
business which is currently moving to employee ownership and many of the employees were voicing concerns 
about this and thinking that if they agreed to take the free shares that will be offered to all qualifying employees 
once the company makes this move then they would be signing away their rights to redundancy. This company is 
a family business and the key reason for choosing this as an exit option was to ensure that the company continues 
to offer employment in the local area. The free shares which will be distributed on completion should have been 
considered a nice thankyou for the contribution of the workforce to date and not be eyed with any suspicion. 
If the workforce view the concept of employee ownership with suspicion then the resulting benefits such as 
increased productivity and higher innovation levels will not occur.

I would therefore request that there is no requirement for “employee owners” to exchange any of their 
employment rights for shares. 

December 2012

Memorandum submitted by Andrew Gunn (GIB 65)

For over 30 years, I have been actively involved in employee-ownership and am a director and past-Chairman 
of the Employee Ownership Association (EOA).

Jesse Norman MP is a past director of EOA’s predecessor body, Job Ownership Limited, and is now Chair of 
the All Party Parliamentary Group on Employee Ownership. In his Introduction to the Group’s inquiry entitled 
“Sharing Ownership: The Role of Employee Ownership in Public Service Delivery”, published last year, he 
wrote:

We have come to a number of findings that we hope will inform future policy. Employee ownership 
offers a hugely exciting long-term opportunity to transform the way in which our public services 
are provided. This transformation could make a massive impact on public service employees, users 
and customers, and on our wider communities and society. Employee ownership is everywhere to be 
encouraged, and in the coming months we will pursue our recommendations with Government and 
with other influential bodies.

The government has declared its firm intention to encourage and facilitate the creation of new public service 
mutuals by 2015, encompassing an aggregate of over a million employee-owners.

The effect of Clause 23 of the above Bill—making future employee ownership of shares in their company 
conditional upon employee-owners surrendering their statutory employment rights—will be to strike dead 
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immediately any prospect of the government achieving its objective. Public sector employees will find irresistible 
the arguments of their trade unions that they have much to loose by opting for employee-ownership and that they 
should strongly oppose public sector mutual status. 

Employee-ownership has long had the strong support of both the Conservative and Liberal Democrat parties, 
and legislative measures introduced by the Conservative governments in the 1980s did much to encourage the 
growth of employee-ownership in this country. 

These measures were introduced because that government, as well as the current government, accepted the 
well-proven case, both in the US and the UK, that employee-owned companies out-perform both public and 
private companies (without employee-ownership) and make a greater contribution to the welfare of the country 
than other companies of similar size. Clause 23 gratuitously besmirches the record and reputation of employee-
ownership.

I hope fervently hope that Parliament will hold to the commitment shown by the conservative governments of 
the 1980s and vote down Clause 23 of the Growth and Infrastructure Bill (HC Bill 75).

There has been no discussion, that I have seen, on whether or not executive directors, and other senior 
managers in major listed companies, with options to acquire their own company’s shares will be required to 
surrender their statutory and contractual employment rights at the moment they take up those options. If they 
don’t lose those rights, why should public sector employees opting for mutual status be expected to lose theirs? 

December 2012

Memorandum submitted by National Association of Local Councils (GIB 66)

1. I am writing in response with written evidence to the Growth and Infrastructure Bill Public Bill Committee 
on behalf of the National Association of Local Councils (NALC).

2. As you know, the National Association of Local Councils (NALC) is the nationally recognised membership 
and support organisation representing the interests of around 9,000 parish councils and many parish meetings 
in England.

3. The parish councils and parish meetings we support and represent serve electorates ranging from small 
rural communities to major cities, and raise a precept from the local community. Together, they can be identified 
as among the nation’s most influential grouping of grassroots opinion-formers. Over 15 million people live in 
communities served by our parish councils, around 35% of the population, whilst over 200 new parish councils 
have been created in the last 10 years.

4. Parish councils and parish meetings work towards improving community well-being and providing better 
services at a local level. Their work falls into three main categories:

 — representing the local community;
 — delivering services to meet local needs; and
 — striving to improve quality of life in the community.

5. Through a range of powers, parish councils provide and maintain a variety of important and visible 
local services including allotments, bridleways, burial grounds, bus shelters, car parks, commons, community 
transport schemes, crime reduction measures, footpaths, leisure facilities, local youth projects, open spaces, 
public lavatories, planning, street cleaning, street lighting, tourism activities, traffic calming measures, village 
greens and litter bins. 

6. NALC provides support and advice directly to our member councils through a network of county 
associations. Working with and for our member councils, we are actively involved in working with, and 
influencing, Government and other bodies at a national level. 

7. Summary of Evidence: The National Association is conditionally supportive of the Bill’s attempt to reduce 
delays in the planning system through various means, including the referral of certain major infrastructure projects 
to the Secretary of State to be determined within a 12 month time-table, rather than by local planning authorities. 
The National Association is also supportive in principle of wider use of the Electronic Communications Code to 
promote growth at the local level. The needs of in particular rural communities must be borne in mind during the 
process of stopping up and diverting highways. The needs of in particular rural communities must also be borne 
in mind in the process of stopping up and diverting public paths. The National Association strongly advocates 
the need for a reformed village green registration process building in the local consultation of residents for and 
against an open space being registered as a village green in their area.

8. Detailed Evidence—Planning Applications Direct To The Secretary of State: The National Association’s 
position is that local planning authorities are not always best placed to make planning decisions governing 
their areas. This is a scale-able principle—ie local councils are obviously best placed to use neighbourhood 
planning powers to effect much more vicinity-oriented planning decisions at the grassroots level. However, as 
the National Association suggested in its earlier responses to Government consultations on Major Infrastructure 
projects—there are also some huge capital projects which local planning authorities are not equipped to make 
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decisions on. So it is right that—in those latter circumstances, planning applications should be made direct to 
the Secretary of State—providing local councils have been consulted first. The National Association has 13 
positions on planning matters (see Annex 1 attached), but the one most relevant here is that—whether planning 
applications are made direct to the Secretary of State or simply to local planning authorities, local councils 
deserve to be made statutory consultees on all planning matters.

9. Detailed Evidence—The Need To Promote Growth Through The Electronic Communications Code: The 
National Association is a supporter of the wider use of the Electronic Communications Code. Local councils 
are encouraged to use electronic communications to produce and disseminate their newsletters as far as possible 
to residents and have them available on web-sites. Local councils, through promotion of the Quality Parishes 
Scheme, are also encouraged to use e-mail and web-sites as far as possible, though there is a recognition based 
on clear realpolitik, that many smaller local councils (ie those with electorates of 5,999 or less), still struggle 
due to lack of resources, to provide electronic communications and web-sites. (See Annex 2) The National 
Association also supports—especially in rural areas—the need for local councils to have the legal power to 
promote and manage community electronic communications networks, playing a role in growth.

10. Detailed Evidence—Stopping Up And Diversion Of Highways: The National Association believes that 
the Government need to always consider the needs of residents in parished (usually rural) areas, before passing 
any legislation at all governing the stopping up and diversion of highways. Local councils are still not statutory 
consultees on all matters germaine to Traffic Commissioners—and they need to be (see Annex 3). The stopping 
up of certain highways running through rural areas would be and anyway is a huge inconvenience to all road 
users in that area. However, it would be unacceptable for local councils to not be statutory consultees on Traffic 
Commissioner decisions in a situation where more highways were to be diverted through rurally parished areas, 
at huge inconvenience to residents of those areas.

11. Detailed Evidence—Stopping Up And Diversion Of Public Paths: The National Association believes 
that the Government need to always consider the needs of residents in parished (usually rural) areas, before 
passing any legislation at all governing the stopping up and diversion of public paths. The National Association 
responded to the DEFRA consultation on “The Natural Choice: securing the value of nature” in August, 2012 
that we were supportive of any moves made by Government to make local consultation on public paths more 
inclusive and simple. Local councils need to be at the heart of any consultations conducted at the grassroots level 
to stop up and divert any public paths.

12. Detailed Evidence—Restrictions on Right to Register Land As Town Or Village Green: The National 
Association believes that the Government is right to place restrictions on the right to register land as a town or 
village green—under some circumstances. The Association has a specific policy position on lobbying to ensure 
that the registration process for village greens is fairer and more inclusive. In times past, some village greens 
have been registered as soon as residents have heard that a developer wished to develop on the land concerned. 
In others still, developers have made an application for planning permission to develop on land they heard was 
due to be registered as a village green—as soon as they heard this. So the final clauses in this Schedule of the 
Bill need to factor in the need for a more inclusive and broad consultation process at the grassroots level (see 
Annex 4).

December 2012
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Memorandum submitted by The Crown Estate (GIB 67)

1. general comments

 — The Crown Estate welcomes the publication of this inquiry and is grateful for the opportunity to 
provide these comments in the context of our interests and land ownership set out in the introduction.

 — We seek (and will engage with the Planning Inspectorate) further clarity on the types of schemes 
eligible for application directly to the Secretary of State (SoS) as previously these were Nationally 
Significant Infrastructure Projects (NSIP) determined in accordance with National Policy Statements 
(NPS).

 — Whilst the focus of our response is seeking clarification on preparedness of the Planning Inspectorate 
(PINS) for this potential scale up in projects of national significance, we would welcome further 
discussions on the prioritisation of the delivery of renewable energy obligations and the significant 
increase in infrastructure that will be needed. 

 — We also welcome provisions to enable the SoS to give direction in relation to projects of national 
significance associated with energy (Clause 21) and to vary consents under the Electricity Act 1989 
(Clauses 17 and 18).

 — We would encourage detailed dialogue to take place between PINS (in respect of this Bill and projects 
that occur in England and Wales) with Scottish Ministers (and associated consenting teams) in order 
for developers to deal with a consistent approach in their applications across the whole of the UK.

2. IntroductIon

The Crown Estate welcomes the publication of this inquiry and is grateful for the opportunity to provide these 
comments. The statements contained in this response are in the context of The Crown Estate’s interests and 
ownership of almost the entire seabed out to the 12 nautical mile territorial limit and rights out to the continental 
shelf. We are committed to working with government departments, stakeholders and industry in helping to 
manage the coastal and marine environment. 

The Crown Estate can bring to bear a high level of knowledge and expertise on issues relating to management 
of the foreshore, the territorial seabed and continental shelf, as well as through our extensive property ownership 
on land and we are committed to working with the UK and Devolved Governments and all stakeholders on 
issues which affect these areas. 

In addition to our ownership of around half of the foreshore and beds of estuaries and tidal rivers in the United 
Kingdom and virtually the entire UK seabed out to the 12 nautical mile territorial limit, we have the sovereign 
rights to explore and make use of the natural resources of the UK continental shelf, with the exception of oil, coal 
and gas. Under the Energy Act 2004 we have rights to issue leases for development beyond the territorial limit 
within the Renewable Energy Zone (REZ) and the Energy Act 2008 gives us the rights to sub-surface storage 
within the Gas Importation and Storage Zone (GISZ).

Our expertise includes marine resource management of the activities within our Energy and Infrastructure 
portfolio including offshore wind; wave and tidal; natural gas storage; carbon dioxide transportation and storage; 
marine minerals; cables and pipelines; and marine biomass and their interplay with other marine activities such 
as defence, oil and gas, navigation and marine safety. We have a strong understanding of the needs of a broad 
range of coastal and sea users, as commercial partners, customers and stakeholders.

Having reviewed the Bill, please see below for some specific comments related to the questions asked which 
we hope will be of consideration to the Public Bill Committee inquiry:

3. optIon to make plannIng applIcatIons dIrectly to the secretary of state

 — As outlined in Part 1 (Clause 8) of the Bill, we would welcome further clarity on the types of 
infrastructure scheme that will be eligible to be submitted directly to the SoS. Previous to this Bill, 
projects classed as NSIPs with associated NPSs were eligible to be assessed by PINS (and decided on 
by the SoS) therefore without clarification it is difficult to get an understanding of the quantity of new 
schemes that would be likely to follow this process.

 — We would also seek further detail on the prioritisation of NSIPs with associated NPS against individually 
selected projects that are “promoted” to SoS. We would welcome visibility of a planned programme 
of all infrastructure projects submitted through PINS with clear timescales for review and sign off:

 — As part of this, it will be important for PINS to ensure they consider the NPSs for NSIPs and any 
associated policies with other infrastructure projects submitted in order to prioritise appropriately. 
The Crown Estate would welcome recognition of the important NSIPs associated with low carbon 
development.

 — The Crown Estate recognises that an increase in projects submitted to PINS, and for sign off by the 
SoS, will also need to be resourced accordingly in order to ensure there are no delays in the consenting 
process of these projects. We would welcome discussions with PINS on how the additional caseload 
associated with an increase in application numbers is proposed to be resourced.

4. other

 — We welcome the pragmatic revisions made in Clause 12 and 13 in relation to town and village greens.
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 — We also welcome provisions to enable the SoS to give direction in relation to projects of national 
significance associated with energy (Clause 21) and to vary consents under the Electricity Act 1989 
(Clauses 17 and 18).

 — We would encourage detailed dialogue to occur between PINS (in respect of this Bill and projects that 
occur in England and Wales) with Scottish Ministers (and associated consenting teams) in order for 
developers to deal with a consistent approach in their applications across the whole of the UK.

5. conclusIon

We trust that you will find these comments constructive. We would be very willing to provide additional 
information on any of the points we have raised above and be very pleased to discuss these matters with you 
further. Through the Energy and Infrastructure’s Policy, Planning and Consenting team, we are ready to engage 
in further discussions on these and other points relevant to our ownership or which our expertise may be brought 
to bear. All of this response may be put into the public domain and there is no part of it that should be treated as 
confidential.

Background Information on The Crown Estate
The diverse portfolio of The Crown Estate comprises marine, rural and urban properties across the whole 

of the United Kingdom valued in total at £7.6 billion (2012 figures). Under the 1961 Crown Estate Act, The 
Crown Estate is charged with maintaining and enhancing both the value of the property and the revenue from 
it consistent with the requirements of good management. We are a commercial organisation guided by our core 
values of commercialism, integrity and stewardship. 

The Crown Estate’s entire revenue surplus is paid directly to HM Treasury for the benefit of UK citizens; in 
2012 this amounted to just over £240 million. 

Our ownership comprises virtually the entire UK seabed out to the 12 nautical mile territorial limit, in addition 
to the sovereign rights to explore and make use of the natural resources of the UK continental shelf, with 
the exception of oil, coal and gas. We own over half of the foreshore and around half the beds of estuaries 
and tidal rivers in the United Kingdom. A wide variety of businesses and organisations conduct economic and 
conservation activities across the seabed, with an estimated total value of some £587 million providing almost 
890,000 jobs. 

The Crown Estate manages its marine assets on a commercial basis, guided by the principles of sustainable 
development and social responsibility. We take a consistent approach to the management of our activities around 
the UK, whilst retaining flexibility to take local factors into account whenever necessary. The Crown Estate 
can bring to bear an unparalleled level of knowledge and expertise on issues relating to management of the 
foreshore, the territorial seabed and continental shelf. We have a strong understanding of the needs of a broad 
range of sea users, as commercial partners, customers and stakeholders. 

December 2012

Memorandum submitted by Manchester Airports Group (GIB 68)

1. IntroductIon

1.1 The Manchester Airports Group (MAG) is the UK’s largest British-owned airport operator. Our 
three airports—Manchester, East Midlands and Bournemouth—currently serve a total of almost 23 million 
passengers every year and have significant cargo operations. The Group also runs thriving businesses in property 
development and management, car parking, airport security, fire fighting, engineering and motor transport. As 
the largest British-owned airport operator, MAG plays a major role in UK aviation, contributing £3.2 billion to 
the UK economy and supporting over 130,000 jobs. 

2. clause 4: lImIts to the power to request InformatIon

2.1 Overall, this measure introduced by this clause of the Bill would be a welcomed amendment to the current 
primary legislation. The previous power to request information and particulars “as they consider necessary” was 
too heavily weighted in favour of the local planning authorities (LPA).

2.2 We note with interest that it is the Government’s intent that the Bill will “ensure a swifter system” in regard 
to this change. There is no doubt that the scope of the detail that is often sought within supporting documents 
by LPA’s acts as a drag on efficient decision making. MAG (and our trade body the AOA) has made frequent 
representations on this point. It remains a serious area of delay and cost and a burden on developers. Ministerial 
will needs to be more effectively translated into changes in policy, procedures and day to day practice. We would 
give our full support to more focus on this topic. 

2.3 This issue of relevant information for a planning application submission has plagued the planning 
system for a substantial period of time. Previous changes to s63 of the TCPA brought about by the Planning 
and Compulsory Purchase Act 2004 (and now in conjunction with the provisions of Article 10 of the DMPO) 
provided for local lists or “validation checklists” in an attempt to improve certainty and clarity in the system; 
but the results have been far from effective. Whereas applications were once refused permission for a lack of 
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information, now they are not validated adding delay and cost to the development industry. More often than not, 
LPA’s use the validation process heavy handily and require documents that are not relevant.

2.4 We note that at paragraph 193 of the NPPF, there is a similar policy stance taken by Government as 
proposed in the Bill. The change to the NPPF has had little effect, and it is unlikely that the introduction of 
legislation to restrict requests to those of material relevance will improve things significantly either, since LPAs 
can still abuse the concept of materiality. There is of course, no absolute definition of what is material to the 
planning process and the Courts are the arbiters of what constitutes a material consideration: judgements have 
offered interpretations in the past, but there is still allowance for LPA’s to require large volumes of information 
to consider matters that could be left to a condition for example, or even matters of no relevance. 

2.5 The whole issue is made more complex by the sheer volume of “emerging” plans in the pipe line—many 
authorities lack up to date plans and therefore have limited strategic direction, or are making decisions on the 
back of policies not yet adopted let alone examined by an inspector.

2.6 There remains a residual concern that the amendment will not genuinely restrict LPA’s taking matters 
into account that have no or little relevance. The decision making process will not be improved measurably as 
a result.

2.7 Practically, the solution to the problem is for LPA’s to take a reasoned and informed approach when 
receiving planning submissions and an understanding that one size does not fit all. To adopt this approach 
requires judgements to be made by officers. But the fear of objector complaints, of Judicial Review, or simply 
not having appropriate training or sufficient levels of responsibility, ensures that LPA’s take the “safest” option—
which is to require more information. Indeed, the Impact Assessment that accompanies the Bill, acknowledges 
that the main impact of the proposed intervention would be “likely to be behavioural”. Government (and the 
LGA and RTPI) need to give clear and unambiguous guidance to LPAs to change the heavily risk averse culture 
that now pervades local authorities—and statutory consultees. 

2.8 Therefore, alongside the Bill’s proposed changes, we would urge the Government to investigate and 
consider better ways in which LPA’s can be held accountable in the levels of information they seek. It is 
acknowledged that the Impact Assessment states that secondary legislation will clarify the right to appeal where 
applications are not validated. This is vital to the process.

2.9 However, the process of appeal in such matters remains costly and time consuming exercise in comparison. 
The Government and the Bill should go further so as to introduce the potential for punitive measures for making 
unreasonable and excessive requests for information throughout the whole application process (from validation 
to concluding s106 discussions). These along with timescale restrictions for seeking further information at 
the validation stage would add weight to the Government’s current suggested changes. In addition, access for 
applicants to prompt independent arbitration would assist in speeding up the process. 

2.10 There is scope for such changes to be accommodated in the primary legislation, but it is also necessary 
that in parallel, clearer guidance to LPA’s on matters of materiality is required and the forthcoming review of 
the national guidance that will form annexes to the NPPF is vital, and should be expedited. This will assist in 
providing the technical tools that will allow robust and informed requests for information to be formed by LPAs.

3. clauses 9 and 10: stoppIng up of hIghways and publIc paths

3.1 MAG has made previous representations on this matter and is firmly of the view that the current process 
is cumbersome and adds unnecessary delay and cost to the planning process. The changes to both regimes are 
welcome, and should be implemented without further delay. 

4. clause 21: busIness and commercIal projects wIthIn plannIng act 2008
4.1 Insofar as the Bill is concerned, MAG is supportive of the NSIP proposed amendments as is broadens 

the ability for certain projects to benefit from the development consent procedure for the benefit of realising 
economic growth to defined timetable for a decision. Notably, the process proposed by the Bill provides for 
flexibility over whether or not to apply for NSIP status; this is a very important element of the Bill that should 
not be lost.

4.2 The NSIP process has its benefits, but there is a careful balance over the cost implications and timescales of 
the NSIP process compared to that of a planning application. In this regard, elevating development to nationally 
significant status should be reserved for only a select amount of development where the benefits of a certain 
timescale for development can be genuinely realised.

4.3 Whether substantiated or not, there is a perception that by having a decision taken centrally undermines 
the local democratic process. Given the opportunity to apply for NSIP status, applicants will have to be cognisant 
of the potential for them to be seen as attempting to circumnavigate the local Council(s) decision process by 
elements of the community and stakeholders.

4.4 Over a substantial period of time, MAG has taken every effort in order to build and maintain relationships 
with the local community and councils at each of our airports. This has ensured that for major developments 
either for airport infrastructure or airport related uses (which may now qualify as NSIP) the local decision 
making process has not been an undue barrier to delivery. Where the Group has been successful in receiving 
timely decisions the unquantifiable investment in our community relations work has been vital.
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4.5 The Group’s concern therefore would be if the balance between a local process and a national process 
would be altered in favour of a more regularly used central decision structure; all the community relations work 
undertaken by MAG could be undermined as well as exposing more of our development proposals to longer, 
more costly consenting procedures. 

4.6 Therefore, it is critical that the process is used only in exceptional circumstances for only the most 
significant circumstances. Maintaining the flexibility proposed by the Bill as draft is essential. Additional clarity 
is required as to what “business and commercial” projects mean and what scale and form of development may 
meet the criteria; we note that a separate consultation has now been issued to this effect. 

4.7 As a final point, in order to ensure that the NSIP process is not further considered to be a more convenient 
process for applicants by local communities, there is no basis in our view for the introduction of separate policy 
advice in the form of a National Policy Statement. To introduce one would logically require it to differentiate 
itself in some way from existing policy criteria concerning commercial and business uses; there would be no 
sound basis for this. Regardless of scale, “business and commercial applications” should be subject to the same 
policy tests ie the NPPF and adopted local plans. In any event, the introduction of an additional tier of policy 
would not be in the spirit of reducing the burden of policy documents on the planning system.

December 2012

Memorandum submitted by Home Builders Federation (GIB 69)

IntroductIon

The HBF is the voice of the homebuilding industry in England and Wales. Our members deliver around 
80% of new homes built each year. We represent member interests on a national and regional level to create 
the best possible climate in which they can deliver the homes this country needs. HBF members range from 
household multinational names to smaller local businesses, and include RSLs, suppliers and companies who 
provide professional services to the home building industry. 

HBF has some of the country’s foremost experts on housing and planning policy and is a regular consultee on 
new legislation.

the growth and Infrastructure bIll

The major long-term constraint on house-building over the last two decades has been the lack of land with 
viable and deliverable planning permission.

While the general economic climate and current restrictions on credit have been a major factor in the housing 
market since late 2007, there can be no doubt that our historic undersupply of homes—over some 20 years at 
least—is a result of a planning system that has not been applied positively and properly for some time—this was 
the conclusion of the Barker Review of housing supply back in 2004.

A survey by the Killian Pretty Review in 2008 found that only three out of 64 planning applications went 
ahead without difficulties, while over half encountered “substantial problems”. According to the National Audit 
Office, planning laws create the highest regulatory costs of any type of regulation.

To solve the nation’s housing crisis it is vital that legislation produces a streamlined pro-growth planning 
system so that more land suitable and viable for development is brought forward through the development plan 
process and that local authorities across the country grant planning permission for more homes.

While we have not advocated further change to planning policy following the adoption of the final version 
of the National Planning Policy Framework in March, there is a need for further improvements to the planning 
process. The Home Builders Federation therefore welcomes the Growth and Infrastructure Bill as a positive 
step in improving the operation of the planning system in delivering the NPPF and believes that the legislation 
proposed can successfully complement localism and the National Planning Policy Framework.

Our views on particular Clauses of the Growth and Infrastructure Bill are as follows:

Clause 1
The HBF is supportive of the provisions laid out in Clause 1.

While we work hard with local authorities across the country and appreciate the pressures on resources they 
are experiencing, we welcome the option of, in extremis, enabling home builders to apply to the Secretary of 
State where a local authority has a record of very poor performance.

We support the concept of localism and the localist principles behind the National Planning Policy Framework. 
An integral part of localism however, must be that where local authorities have been given more power they 
also have more responsibility to use these powers to meet the objectives of the planning system and the NPPF. 

It seems likely that this part of the legislation will only affect a small number of local authorities directly, but 
its importance is that it will act as a powerful incentive for others to plan positively for sustainable development 
in their area. 
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Local authorities will want to be in a position where they still have control over decisions that affect their 
electorate rather than having to explain why local decisions are being taken by the planning inspectorate. With 
knowledge that a developer may have another route to pursue where they fail to take these decisions, a local 
authority is more likely to come to progress planning applications in a positive way so that developments that 
would otherwise be stalled through no fault of their own can be brought forward. 

Clause 2 
We support the proposal to allow the Secretary of State to reclaim costs of appeal proceedings against 

unreasonable behaviour by any party to an appeal. While we do not generally support the idea of paying for 
appeals we would be happy to move towards an appeal process similar to that of the courts where the “loser 
pays”. We do not believe that appeals are made in a frivolous manner and this further step would be a welcome 
focus for both local authorities and appellants alike. We do have some concern that the Planning Inspectorate 
will have a role as judge and jury in this process.

Clause 4
The cost of producing a planning application has never been easy or cheap but more than ever the process is 

huge drain on financial resources and time. We support the proposal to ensure that all information required by 
local planning authorities is reasonable in relation to the application in question. It is critical that information 
required by planning authorities is proportionate and material to the determination of the planning application 
since this burden on resource falls entirely on the applicant, often creating unnecessary cost and delay. It is, 
therefore, sensible that there is a limit of “reasonableness”.

It has become especially frustrating for developers and homebuilders because much of the information that 
is requested by local authorities is not necessary in order to make an informed planning decision. The situation 
is made even worse by the fact many requests become repetitive, asking for the same information on numerous 
occasions over the course of a planning application. Local authorities often make such requests due to a lack of 
knowledge and so in error make requests that slow down development. It is also the case that repetitive claims 
can be made to deliberately stall development. 

A specific example of the problems that can arise is that wildlife surveys can only be undertaken at particular 
times of the year. A project can be delayed by many months if a wildlife survey is requested by the local 
authority on multiple occasions, even though a wildlife survey was submitted with the planning application, but 
because there is a condition on the planning consent requiring further information, a developer cannot submit 
the previous year’s survey; a company then has to undertake a new, up-to-date one. 

Clause 4 should greatly reduce the burden on developers and homebuilders and cut down on wasted time and 
resources in the planning system, a major step forward. Rather than damaging the quality of planning decisions, 
this part of the legislation will only affect local authorities which are making unreasonable or ill-considered 
request for information.

Clause 5
Over the last few years home builders and local planning authorities across the country have worked together 

to ensure that developments are made viable. Current estimates are nevertheless that there remain 75,000 plots 
with planning permission which are currently not economically viable. In order to kick-start construction of 
desperately-needed homes alongside the creation of local jobs and economic growth it is therefore vital that the 
burdens preventing development are lifted wherever possible.

Before the economic crisis of 2007–08, many sites had onerous s106 agreements placed on them which are 
now no longer possible to meet in the current economic climate. It is sensible that the Bill addresses this and 
allows developers to apply to local authorities to modify s106 affordable housing requirements.

It is important to recognise that where development cannot currently go ahead, no affordable housing will be 
built and thus renegotiation of s106 to ensure economic viability will mean more affordable homes can be built 
than would otherwise be the case.

This clause is not particularly radical in its scope but nonetheless remains necessary. Good local authorities 
already renegotiate affordable housing commitments, so this is another part of the Bill aimed most immediately 
at the minority of local authorities which refuse to renegotiate and therefore stop developments coming forward. 
For the future it will, however, create a backstop or reserve power that encourages pragmatic discussion of 
viability issues related to affordable housing provision. This is a valid consideration given that some 50% of 
financial contributions under Section 106 agreements are for affordable housing. 

Section 106 agreements were originally put in place to mitigate the effects of development, in other words 
what a homebuilder must do so there are not negative effects on the existing community and so that the new 
community will be able to thrive. Affordable homes do not fall under this umbrella, they are a negotiated benefit 
of development and many sites have become unviable with the cross-subsidisation of affordable homes often 
the root cause of stalled development. 

There are also limits to what a local authority can designate as necessary mitigation before development 
can take place. If a local authority was to revise previous obligations that are properly designated as necessary 
with developers there would be a tacit admission that these local authority requirements were beyond what 
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was needed to mitigate the proposed development. Seen in this light, because affordable housing lies outside 
the mitigation regime, adjustment to the amount of affordable housing is all that is left in order to make a 
development viable where viability is an issue. 

It’s important to note that Clause 5 is not being put in place to give developers and homebuilders greater profit 
margins—they must prove that their site is unviable if required to cross subsidise the previously required amount 
of affordable housing and the viability assessment will be independently examined by the Planning Inspectorate. 
It is clear that this is another part of the Bill which is centred round removing obstacles to growth and increasing 
flexibility in the planning process to ensure delivery of sites through the planning system. It will not affect those 
authorities who are already acting in a positive way towards housing delivery. 

Other conditions on a planning consent can be reassessed and taken to the Secretary of State and section 106 
agreements should be treated exactly the same. The fact that section 106 is a legal agreement and therefore 
subject to different rules is an anomaly in the system and the clause is definitely pushing policy the right way.

Clause 6

HBF is supportive of Clause 6 of the Bill, the policy will accelerate the process of bringing local authority 
land in to use. More land is desperately needed to be released for development and clause six will deliver local 
authority land for that purpose, but crucially much more efficiently than previously. 

Clauses 12, 13 and 14

We fully support the Bill’s measures to place the current Town and Village Green legislation inside the 
planning system. We feel strongly that this is the right place for discussions surrounding the future of sites and 
will enable local communities to plan positively—and with certainty—for the future of their areas.

We are not against the principle of designating Town and Village greens. Unfortunately the current legislation 
is open to misuse and can add significant costs and delay to both home builders and local authorities pursuing 
legitimate development plans. For example, in Marsh Gibbon an application to designate an area of land as a 
village green delayed the work of Hastoe Housing Association by two years, yet those that made the application 
never attended any public consultations to discuss the use of the land.

This legislation will prevent vexatious applications to designate land as town and village greens but also 
guarantees the rights of local people to protect land they truly use and cherish. It is, therefore, not surprising that 
our desire to see town and village green registrations properly pursued through the statutory planning system is 
shared by the Local Government Association, the National Housing Federation and other organisations.

A joint submission from those supporting these clauses is being presented.

December 2012

Memorandum submitted by UNISON (GIB 70) 

a. overvIew

1. UNISON is the UK’s largest public service trade union with 1.3 million members. Our members are people 
working in the public services, for private contractors providing public services and in the essential utilities. 
They include frontline staff and managers working full or part time in local authorities, the NHS, the police 
service, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector.

2. UNISON is fundamentally opposed to the Government’s proposals to permit employers to trade key 
employment rights for shares in a company. In our opinion, these proposals represent an unjustified attack on 
employment rights. 

3. The Government argues these measures will provide increased flexibility for businesses and give “employee-
owners” an increased stake in their company. In practice, the proposals will strip employees of basic workplace 
rights. Employees will lose out on protection from unfair dismissal and the rights to redundancy pay, making 
it easier and cheaper for employers to sack them. The Government’s proposals will also substantially weaken 
family friendly rights for “employee-owners”, by limiting the right to request to work flexibly and imposing 
longer notice periods for women returning from maternity leave. In return, individuals will receive shares valued 
at between £2,000 and £50,000, though they will not be guaranteed the same voting rights or dividends enjoyed 
by other shareholders. There is also no guarantee that the shares will increase or even hold their value. 

b. loss of the rIght to request tIme to traIn

4. UNISON is concerned about the removal of the right to request time to study or train in Clause 23 of 
the Bill, which will leave employees’ access to training dependant solely on an employer’s own policies and 
practices. UNISON questions the Government’s confidence that companies who choose to have “employee-
owners” will fully integrate training; The UK Employer Skills Survey 2011 showed that 41% of UK employers 
say they did not train any of their staff and 46% of UK employees (around 13 million) did not receive any 
training. The removal of rights to request time to train for “employee-owners” is unlikely to buck this trend.
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c. loss of unfaIr dIsmIssal protectIon

5. UNISON questions the decision of the Government to remove basic unfair dismissal protection from 
“employee-owners” in Clause 23 of the Bill as it is currently drafted. We believe that this will leave employers 
free to sack employees for arbitrary reasons and leave them able to ignore established fair procedures when 
doing so. Employers will only need to take steps to avoid dismissing individuals for discriminatory reasons or 
for an automatically unfair reason.

d. loss of the rIght to statutory redundancy pay

6. UNISON believes that the removal of the right to statutory redundancy pay in Clause 23 of the Bill will 
mean that many individuals and families will be substantially worse off should businesses decide to make staff 
redundant. For example, under current legislation an employee on average earnings who is 41 years of age or 
older and has worked for a company for 10 years would be entitled to £6,450 in statutory redundancy pay. If 
the same individual had traded their entitlements for £2,000 worth of company shares, they would need to see 
the value of their shares increase by over 300% over the 10 year period before they would receive equivalent 
compensation.

7. In addition to this, in circumstances where businesses become insolvent an employee’s shares will have 
very limited value or more likely will be worthless. However, unlike other employees, “employee-owners” will 
not be entitled to recover any redundancy payments from the Redundancy Payments Office (RPO), meaning 
they will not receive any compensation for the loss of their employment. 

e. lImItIng famIly frIendly rIghts

8. UNISON feels that the extension of the maternity notice period to 16 weeks for employee-owners in 
Clause 23 will not benefit employers. Instead, it is likely that more women will end up taking longer leave than 
they otherwise would and fewer women will return from maternity leave at all. 

9. New mothers who are employee-owners would also face further barriers to their return and remaining 
in work if excluded from the right to request flexible working. The BIS Work-Life Balance Survey found that 
women were twice as likely as men to request flexible working.

f. share values

10. UNISON is extremely concerned that the proposals in the Growth and Infrastructure Bill could see 
employees trading valuable protections at work for shares in a company that could be almost worthless. 

11. When the Chancellor announced this initiative it was stated that it is principally intended for fast growing 
small and medium sized companies. He also noted that new start-ups could choose to offer only this new type of 
contract to new recruits. Small, fast growing companies and start-ups can find their fortunes going down as well 
as up very quickly, and UNISON believes there is a significant risk that employees who traded their rights for 
shares in these and other companies could find their shareholding worth very little over time. 

g. Impact on exIstIng employee share ownershIp schemes

12. In July, the Deputy Prime Minister Nick Clegg launched a review of Employee Ownership conducted by 
Graham Nuttall. Since then, the Government has conducted a consultation on implementing proposals from the 
Nuttall Review. When launching the review the Deputy Prime Minister made no mention of trading rights for 
shares, nor did the Nuttall Review, nor does the Government’s consultation on implementing the Nuttall Review. 

13. UNISON believes that the proposals in Clause 23 which will see employees give up employment rights 
in exchange for shares contradicts significant bodies of evidence about how employee ownership schemes can 
achieve benefits for both employers and employees. The Nuttall Review, which was whole-heartedly endorsed 
by the Government, argued that: “The key condition under which employee ownership is recognised to succeed 
best is when it allows ‘employee-owners’ to exercise their voice internally. It is this combination of share 
ownership and employee engagement that drives higher performance.”45 

14. UNISON believes that asking employees to trade key employment rights for shares will not create the 
conditions for the sort of employee engagement that the evidence clearly shows is a necessary condition for 
employee ownership to lead to improved business outcomes.

15. The proposals for employees to trade rights for shares also risks creating confusion among both employers 
and employees about employee share ownership schemes more broadly, and will undermine existing schemes. 
Employees will rightly be wary of an initiative that seeks to strip them of their rights in exchange for shares, 
and may assume that all employee ownership schemes work in this way. These proposals therefore contradict 
the Government’s wider agenda for broadening the scope of employee ownership schemes. The CEO of the 
Employee Ownership Association Iain Hasdell has made the following comment on the proposals in Clause 23 
of the Bill:

45  Sharing Success, The Nuttall Review of Employee Ownership, July 2012, Point 2.3, pg 22 http://www.bis.gov.uk/assets/BISCore/business-
law/docs/S/12-933-sharing-success-nuttall-review-employee-ownership.pdf 
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“There is absolutely no need to dilute the rights of workers in order to grow employee ownership and 
no data to suggest that doing so would significantly boost employee ownership.”46

h. “employee-owners” relatIonshIp wIth theIr shareholdIng

16. UNISON believes that it will also be very difficult for an “employee-owner” to forecast the longer-term 
prospects of their employer company and the potential future value of any share options. If the Government 
decides to proceed with the proposals as currently drafted, it is essential that employees are provided with 
independent legal and specialist financial advice before being asked to sign an employee-owner contract. The 
employer should also be required to cover the costs of providing such advice, although the employee should be 
free to determine the source of the advice.

December 2012

Memorandum submitted by Capital Shopping Centres (GIB 71)

about capItal shoppIng centres

1. Capital Shopping Centres (CSC) is one of the largest shopping centre operators in the UK. We can therefore 
offer a unique perspective on the support this sector needs to grow from our operations across the country. We 
own and operate many of the very best shopping centres, in the strongest locations across England, Scotland and 
Wales, attracting over 320 million customer visits a year. 

2. Half of the UK population, 30 million people, visit a CSC centre every year and two-thirds live within a 
45 minute drive time of one of our centres. With over 16 million square feet of retail and leisure space and a 
valuation of £7 billion, every single one of the UK’s top 20 retailers is in our shopping centres, alongside some 
of the world’s most iconic global brands.

3. We own 10 of the UK’s top 30 shopping centres including The Trafford Centre, Lakeside, Metrocentre, 
Braehead, and The Mall at Cribbs Causeway, and in-town prime destinations such as Cardiff, Manchester, 
Newcastle, Norwich, Nottingham, Bromley, Uxbridge, Watford and Stoke-on-Trent. 

4. We are major employers and economic contributors to the communities in which we operate and are fully 
committed to supporting our local communities and the wider environment through investment and corporate 
responsibility initiatives. We are long-term investors in our centres and plan to invest over £1 billion in the UK 
over the next 10 years.

overvIew 
5. We welcome proposals in the Bill to bring greater speed and certainty to the planning process. These 

changes should allow applications for sustainable development to be taken forward in a timely fashion without 
undue cost to local authority or applicant.

6. However, there are other measures in the Bill which require further clarity or where we feel the Government 
could introduce further measures to generate economic growth. Along with much of the retail and property 
sector, we also remain deeply concerned that the measures set out in Clause 22 will have a negative impact on 
economic conditions in some of the areas hardest hit by the recession. 

promotIng growth and facIlItatIng Infrastructure

7. CSC has a major investment pipeline that would see up to £1 billion invested across the country in the 
next 10 years. We therefore hold a strong interest in planning policy and its implementation. The Bill sets out a 
number of measures around planning which we welcome in this regard.

8. CSC was broadly supportive of the new National Planning Policy Framework and its aim to simplify the 
planning system and remove unnecessary regulation. In particular, we very much welcome the presumption in 
favour of sustainable development enshrined in the NPPF. 

9. However, we continue to find unnecessary barriers to growth created by local authorities and wish to 
ensure that this principle of the NPPF is implemented in practice. The Bill makes some provisions in this regard 
but we believe it could go further. In particular, we believe there should be a firm provision within this Bill to 
ensure that local authority compliance with the NPPF is monitored and can be ensured. 

10. We believe that Clause 1 of the Bill goes some way in this regard and is a welcome measure. It will 
help ensure local authorities engage more thoroughly with business and expedite decisions to provide greater 
business certainty. 

11. Likewise, we believe Clauses 12 and 13 on Village Greens would provide a welcome legislative control in 
this area. CSC has seen first-hand the effects of costly and opportunistic claims to establish village green status 
on land which could never reasonably be considered as such and where town centre investment is planned. At 
the moment, developers and local authorities are often faced with high costs and delays to defend against these 

46  Accessible at http://www.employeeownership.co.uk/news/press/bis-consult-3/ 
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vexatious claims, without any responsibility on those who bring the most spurious applications in the first place. 
The proposed amendments in this area are therefore welcome. 

12. We would like to see a little more clarity in Clause 4 of the Bill. We welcome this provision, which 
will make reporting duties to planning authorities less onerous than previously, but would welcome further 
expansion of what would be “reasonable” under this provision. 

13. In Clause 5, we support the principle of allowing applicants to vary affordable housing requirements 
contained in a planning obligation. However, we would also urge the Committee to consider widening this 
provision to allow the renegotiation of obligations other than those specifically relating to affordable housing 
under Section 106 agreements, to unlock stalled commercial schemes.

14. We would also like to add our support to Clauses 9 and 10 of the Bill, dealing with stopping up and 
diversion of highways and of public paths, which will again remove hurdles for development. 

postponement of busIness rates revIew

15. Capital Shopping Centres has a significant interest in the business rates system as one of the largest 
shopping centre operators in the UK, as do many of the retailers in our centres. In 2011, Capital Shopping 
Centres and its tenants paid over £237 million in business rates.

16. Business Rates have risen steeply in recent years and are now one of the most significant costs for many 
businesses. Untenably high business rates have been cited in the closures of several significant UK retailers 
during the economic crisis, including Clinton Cards and GAME Group. 

17. The Bill provides an opportunity for the Government to address the more onerous aspects of the Business 
Rates regime. However, we believe it fails to do so and even exacerbates some of the problems caused by 
Business Rates through the postponement of the next rating revaluation. 

18. The proposal in this Bill to postpone the next rating revaluation by two years to 2017 has been received 
negatively across the property and retail sectors. We recognise these concerns but believe that the delay could 
present an ideal opportunity for a wholesale review of the Business Rates regime. 

19. We urge the committee to consider introducing a two-year freeze in the business rates multiplier into this 
Bill to correspond with the two-year delay to rates revaluations. This will protect businesses from further large 
increases in their business rates liabilities year-on-year, following on from the 4.6% and 5.6% increases seen in 
2011 and 2012. In particular it will prevent struggling businesses that would otherwise see their business rates 
liabilities reducing in a 2015 revaluation from instead seeing further business rate increases.

20. We further propose that the Bill Committee should specify the need for a formal consultation on the future 
of the business rates regime during this period. This consultation should address a number of issues of concern 
to industry around business rates. In particular, we suggest that a formal consultation should consider reviewing 
or reversing the recent significant reductions in empty rate relief and examine the link between the business rates 
multiplier and the Retail Price Index. Furthermore, we suggest that a consultation should consider the impact of 
transitional relief, which at present acts effectively as a subsidy to businesses in London and the South-East at 
the expense of business in less wealthy regions.

21. We urge the Committee to consider a duty on local councils to provide further support for businesses as 
part of the business rates which they will now be able to retain under the Local Government Finance Act 2012. 
Under this Act, local authorities will be able to retain a proportion of the business rates generated in their area, 
and will be able to borrow against predicted future business rates. In practice, this could act as an incentive for 
councils to concentrate on securing new business rates by attracting new business to the area and potentially to 
neglect established businesses who need support. 

22. We recommend that the Committee considers including in this Bill a requirement for councils to ring-
fence a proportion of retained business rates to provide a hardship fund for struggling businesses under their 
jurisdictions. This would complement the key aim of this Bill to promote growth by helping to support the 
existing economic base of a community, safeguarding investment and protecting jobs, local high streets and 
other business communities.

November 2012

Memorandum submitted by British Chamber of Commerce (GIB 72)

part 1 and part 2: promotIng growth and facIlItatIng provIsIon of Infrastructure and related matters 
(1–21)
BCC position:

We welcome the measures in the Bill to speed up and simplify the planning system. The planning system 
has long been viewed as one of the main barriers to business growth. We conducted a major survey to seek the 
business view of the system in 2011. A total of 5,342 businesses responded. The survey found that the planning 
system had developed into an overly complex, costly and inconsistent process that discourages investment. 
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Since the survey was carried out there have been many positive developments that could improve the system 
for business. Specifically, the BCC supports of this Bill:

 — Renegotiation of S106 agreements to unlock stalled developments.
 — The opportunity for applicants to apply directly to the Secretary of State in areas where councils are 

designated.
 — The opportunity for schemes of national importance to be dealt with directly by the Secretary of State 

where their progress is in the interest of local economies and national growth.
 — The proposal to reduce the amount of information a local authority can require of an applicant (our 

surveys show that 46% of business applicants are asked for additional information that was not 
requested at the submission stage—and they identify this as a key barrier).

 — The proposal that applicants be able to apply for stopping-up powers prior to the grant of full planning 
consent, which would significantly speed up the pace of enabling works and further development in 
many cases. 

So we believe the Government can go further than the measures in this Bill. We would have liked to have 
seen measures to extend the scope of permitted development rights. We also think that the Government should 
be bolder and drop its commitment to maintain the greenbelt in its current form. Some of the green belt is 
of little environmental value, and this bill presented an important opportunity to create a new power to de-
designate selected greenbelt sites where there is an overriding economic case for development. Amendments 
that would enable for a more pro-growth approach to selected green belt sites would be welcomed by the 
business community in many affected cities.

part 3: economIc measures 
22 Postponement of compilation of rating lists (Business Rates Revaluation) to 2017 
BCC position: 

We welcome the decision of the Valuation Office Agency to release its high-level assessment of rating 
movements as of January 2012, which gives us a better understanding of how many businesses would gain or 
lose following revaluation and the required changes to the multiplier to maintain fiscal neutrality. The assessment 
concludes that many more businesses would lose than would gain from a revaluation based on values for April 
2013—primarily because the fall in rateable values since April 2008 would require a 16% jump in the multiplier 
to maintain fiscal neutrality, affecting businesses adversely across the country—even in areas of the country 
that have seen precipitous falls in commercial rents since the peak of the market when rateable values were last 
calculated. 

We would have preferred this assessment to be published earlier and so we continue to receive feedback from 
members on this proposal. Our members’ top concern here is how their rate bills would change in the year of a 
revaluation. But the rate bill for a business is the product of three things:

1. The rateable value of the property (this is the assessment by the Valuation Office Agency of the rent the 
property would command on the open market).

2. The Uniform Business Rate (aka “The Multiplier”).
3. Any reliefs for which the company is eligible.

We would like to see further clarification on whether the transitional relief scheme that started in 2010 and is 
set to end in 2015 will be extended to cover the 2015–17 period.

The BCC will continue to synthesise feedback from businesses and will make further representations 
accordingly. However, at this stage, we believe that a full debate should be had on the differential impacts that 
the delay of revaluation may cause. 

The Government has also missed an important opportunity to ease business costs in this Bill. It should have 
used this opportunity to de-link business rates rises from the previous year’s September RPI inflation figure. The 
2.6% rise businesses face in April 2013 comes after a 5.6% rise in 2012 and a 4.6% rise in 2011. So businesses 
are carrying the can for local funding at a time when council tax is frozen—a situation which cannot continue. 
Amendments are welcome to stop these unaffordable increases in the business rate. 

23 EmployEE-ownErs 
BCC position: 

In the short period of consultation we have not been able to identify significant support for this new employment 
status. Most employers with whom we have discussed the concept do not believe that it would be popular among 
potential new members of staff and that any attempt only to offer Employee Owner (EO) status to new starters 
would simply reduce the talent pool available to them. It seems most suitable for arrangements where senior 
skilled workers are brought together to form a start-up with share ownership as an incentive and limited risk to 
capital from employment disputes. 

We believe that the EO status does offer advantages for employers over employee status, but will not work 
for businesses if it reduces the talent pool from which they can recruit. Some businesses have expressed concern 
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about potential reputational damage as a result of potential falls in share value and EOs not fully understanding 
the difference in employment rights compared to employees.

BCC’s key points:
 — We do not believe the length of the consultation period for this change to be proportionate to its 

potential impacts.
 — The new status is most likely to be used by small businesses in the early stages of their formation. In 

particular, it may be attractive where a small number of highly skilled workers are brought together 
to form a start-up using equity as an incentive and with reduced risk to capital from employment 
tribunals. We do not expect take-up of the new status among employers to be high and we believe it 
will only be attractive to a small minority of workers.

 — The reduced employment rights afforded to EOs will reduce the cost and risk of employment by 
removing the burden of formal procedures for dismissal and requests for flexible working. The absence 
of redundancy pay for these workers and longer notice periods for mothers returning to work will 
improve employers’ ability to plan their workforce and respond to changing business conditions. 

 — This greater flexibility and reduction in employment costs will have a positive effect on employers’ 
willingness to hire. Overall we expect this new employment status to improve labour market flexibility, 
though the scale of the effect will be proportionate to its take-up.

 — Employers have concerns about the potential to discourage talent from wanting to work for them, the 
increased risk of discrimination claims and the cost of offering equity to employees.

 — Employers must have full flexibility to introduce the type of share scheme, including restrictions, that 
best suits their business, whether such shares include dividends and voting rights or not. They must be 
able to buy back shares without prohibitive valuation costs.

 — The Government will need to invest in raising awareness of the new employment status among 
businesses and the UK workforce. The BCC will undertake to inform members of accredited chambers 
about the new status. The new Gov.uk website should include comprehensive guidance for potential 
Employee Owners and their employers explaining the consequences of different employment statuses.

2012 has been marked by a second technical recession and low employer confidence with levels of 
unemployment that remain high but considerably lower than would usually be expected considering other 
economic indicators. The Bank of England acknowledges that the UK is unlikely to return to its pre-crisis 
growth path for some time. In this context the Government must continue its commitment to deregulation and 
work to increase business confidence to create additional private sector jobs.

Employers have welcomed the Government’s recent focus on resolving workplace disputes and attempts 
to improve employer confidence about managing their workforce. The extension of the qualifying period for 
unfair dismissal is perceived by employers as greatly reducing their risks when hiring. However, employment 
regulation including upcoming additional burdens such as flexible parental leave and right to request flexible 
working remains a significant barrier to employers when considering hiring additional staff.

Consultation period
The Government’s new consultation principles states that the governing principle should be proportionality.47 

Meaningful consultation about the introduction of a new employment status would require longer than the three 
weeks consultation period for this proposal.

Existing employment statuses
Employers are able to use different types of employment status and choose between them based on their needs 

and the costs associated with each type of worker. This has been demonstrated recently with the fall in use by 
employers of agency workers as a result of the Agency Workers Regulations. Many employers value the ability 
to plan projects with the greater levels of control of their workforce and continuity afforded by employee status. 

Limited appeal
The new status is most likely to be used by small businesses in the early stages of their formation. In particular, 

it may be attractive where a small number of highly skilled workers are brought together to form a start-up using 
equity as an incentive and to limit risk to capital from employment tribunals. We do not expect take-up of the 
new status among employers to be high and we believe it will only be attractive to a small minority of workers.

When consulting Chamber members, employers have regularly expressed their concern that potential 
employees may decide not to apply for a role if forced to accept EO status. The success of the EO status will 
depend on the extent to which skilled workers are willing to trade the affected employment rights for equity.

The new status may also be used by some employers to recruit low skilled workers who are otherwise unlikely 
to find work, though we did not find any evidence of this among Chamber members.

47 “Timeframes for consultation should be proportionate and realistic to allow stakeholders sufficient time to provide a considered 
response”, http://www.cabinetoffice.gov.uk/sites/default/files/resources/Consultation-Principles.pdf
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Benefits to employers

The reduced employment rights afforded to EOs compared to employees translates to lower employment costs 
and reduced risk for employers. The real appeal for employers though will be to create a self-selecting pool of 
candidates who believe in the future growth of the business, are confident that they can contribute to that growth, 
and who want to benefit from it.

Removal of certain rights to claim unfair dismissal

The extension of the qualifying period from one to two years has greatly reduced the risk for employers when 
taking on new members of staff and most will only dismiss long-standing employees as a last resort. However, 
sometimes it is necessary and warranted to end the employment relationship, but employers can be tripped 
up by procedural errors, causing risk-averse firms to take on unnecessary cost and time to protect themselves. 
Malicious claims have to be defended and pose reputational risk to a business regardless of the strength of the 
case. The removal of certain rights to claim unfair dismissal beyond the two-year qualifying period will make 
EO status an attractive way to employ people. 

Redundancy pay

Businesses are sometimes forced to cut staffing costs as a last resort. Not having to pay redundancy pay would 
save the business important cash at a difficult time.

Right to request flexible working 

Employers already accept the vast majority of requests (97% according to a survey of our members in 2011) 
on business grounds and would do so regardless of whether they are made formally or informally. Not having to 
conform to a process will save time and reduce risk, without reducing the chances that a request will be granted.

Increase in notice for early return from maternity leave

Employers are not against maternity leave, but it is a fact that it causes disruption to a business. It is helpful 
for employers to receive the maximum warning about their employee’s plans to return to work so that they can 
plan appropriate cover. An employer is unlikely to make a valued member of staff wait the full 16 weeks if they 
can be accommodated sooner.

To be effective, the 16-week notice period must also apply to changes in planned parental leave. Otherwise a 
mother could give 16 weeks’ notice of her intention to return to work two weeks after giving birth then change 
her plans with just 8 weeks’ notice and finally give just eight weeks’ notice of her actual planned date of return.

Disadvantages

Employers expressed concern that potential members of staff are unlikely to choose EO status over employee 
status unless offered equity of a value that would outweigh the benefits to the business, and that moral hazard 
might mean that those who choose EO status are those least likely to use employment rights, while those most 
likely to benefit from them would choose to be an employee. The moral hazard argument means that in most 
situations for EO to work it would have to be compulsory for new members of staff, or for a particular category 
of the employer’s staff.

Although claims of unfair dismissal remain a concern for employers, most believe that the extension of the 
qualifying period from one to two years has reduced much of the risk that comes with taking on a new member 
of staff. However, they remain extremely fearful of discrimination claims. Just as we expect an increase in 
discrimination claims from April 2013 as a result of the extension to the qualifying period for unfair dismissals, 
we would expect the introduction of EO status to increase the chances of discrimination claims from EOs. 
Discrimination claims are notoriously difficult to defend, take more time at tribunal and pose greater reputational 
and financial risk than unfair dismissal claims. This reduces the benefit of the removal of certain rights to claim 
unfair dismissal, but there remains an overall deregulatory benefit.

The Government must offer clear guidance to employers about behaviour that may superficially be allowed 
under the EO status, but actually be deemed discriminatory. For example, some lawyers have suggested that the 
refusal to consider flexible working requests may be considered as indirect sex discrimination.

Employers were universally concerned that only offering EO status would mean limiting the pool of talent 
from which they were recruiting. For most employers this potential loss of talent outweighed the benefits of 
reduced employment costs.

Most small businesses believed that the bureaucracy and cost of offering shares to employees would put them 
off using the EO status. There was also concern that it might make it more difficult to attract future investment 
or to sell the business, and that existing shareholders might object.

Types of shares

Employers must have full flexibility to introduce the type of share scheme, including restrictions, that best 
suits their business. This may include shares which carry rights to dividends and voting rights or not. They must 
be able to buy back shares without prohibitive valuation costs.



Growth and Infrastructure Bill 

Just as employers should have maximum flexibility in the restrictions that they can apply to the shares that 
they offer EOs, the Government must invest in resources that EOs can consult to understand consequences of 
different employment statuses.

The Government must also invest in raising awareness of the new employment status among businesses and 
the UK workforce. The BCC will undertake to inform members of accredited Chambers about the new status. 

conclusIon

The Employee Owner status will offer reduced employment risk and costs to businesses that offer it. However, 
there are significant disadvantages which put most companies off using it. We believe that the success of the new 
status will depend on the number of employees willing to consider Employee Owner status for their next job. As 
a result, we do not expect many businesses to use the EO status.

December 2012

Memorandum submitted by Civic Voice (GIB 73)

IntroductIon

1. Civic Voice welcomes the opportunity to submit evidence on the Growth and Infrastructure Bill. 

2. Civic Voice is the charity representing the civic movement. We were formed in April 2010 in response 
to a call from the civic movement who demanded there be an independent national representative body. We 
develop, support and lead a network of civic societies who work to make the places where everyone lives 
more attractive, enjoyable and distinctive. We are supported by over 290 member civic societies with c75,000 
individual members.

3. Civic volunteers are the most numerous participants in the planning system and this response is informed 
by their practical experience and local outlook.

4. Our submission is designed to be constructive and we would welcome the chance to expand if required.

executIve summary

5. Civic Voice agrees with the Government that getting the economy moving is essential. Our starting point 
is to echo the sentiments of many politicians, planners, communities and developers who all agree that growth 
is important and an essential part of a modern society. However, Civic Voice’s concern is that growth should 
not occur at any cost and needs to be seen as part of a wider social and environmental agenda that has citizens 
at its heart.

6. Civic Voice believes that economic recovery can be achieved without compromising the built and historic 
environment, neighbourhood pride, and local participation in decision-making.

7. The best designed and “planned places” are often the most successful. It is known that poor quality 
development can compromise an area’s ability to attract further investment and economic development.

8. The Government came to power promising a localist led approach and a society where we all played our 
part. Yet, now that the economy is not achieving the desired growth, the Government is seeking to introduce 
short-term measures that could have long-term damage, not only to our natural and built environment but also 
to community relationships.

9. The coalition agreement states1 “We will end the era of top-down Government by giving new powers to local 
councils, communities, neighbourhoods and individuals. We congratulated the Government on its introduction 
of the Localism Act. However, this Bill comes forward only seven months after the commencement of the 
Localism Act 2011 and the National Planning Policy Framework (NPPF). The Growth and Infrastructure Bill 
sees clauses that reduce the voice and power of the community as a way to help support growth. Civic Voice does 
not believe these two elements are mutually exclusive.

10. Civic Voice would have hoped that both the Localism Act 2011 and the National Planning Policy 
Framework might have been given time to settle in to provide intelligence and learning to develop new policy.

11. The Planning System is not the cause of the lack of economic growth as evidenced by the number of 
unimplemented planning permissions.

Clause 1
12. This is one of the most contentious clauses for Civic Voice in that it proposes that the Secretary of State 

can decide whether a local authority’s decision making function should be bypassed, and consequently that 
decision be taken at a higher level. By introducing this part of the Bill, the Government could be viewed as 
contradicting its own Coalition agreement “to end the era of top-down Government”. 

13. Civic Voice has a real concern about the wording to class “under-performing”. The latest statistics on 
the Planning Guarantee,2 published in September 2012 showed that three Local Planning Authorities (LPAs) 
determined all of their planning applications within the 26 weeks while 278 LPAs (88%) decided more than 
95% of cases within the time allowance. Where a local authority is not making decisions in an adequate time 
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(and the stats demonstrate the majority do), there can be many reasons for this—notably resources within the 
planning department. We would call on Government to invest in Planning Departments to strengthen them, not 
use powers to undermine and weaken them, and to make allowances for those that fall just short of the 100% 
in 26 weeks. Quality cannot simply be measured by the speed of processing applications or the amount of 
development that is permitted. Planners must be allowed to reject poor and inappropriate applications, but under 
this proposal LPAs are likely to be pressured into making poor-quality decisions merely to avoid designation as 
a poorly-performing authority. 

14. Ministers came to power promising to put local people in the driving seat over decisions that affect the 
places where they live. Allowing applications for development to be made directly to the Secretary of State is 
a significant move to centralisation, and the opposite of the Localism agenda that the Government have been 
championing. Indeed, Greg Clark said at the Localism Bill Report Stage, “I want fewer appeals to the Planning 
Inspectorate and more decided locally.”3 This Bill is recommending the opposite. Removing powers from local 
authorities and allowing developers to “bypass” the local planning authority is contrary to adoption of a localist 
approach. 

15. The Bill’s focus on the planning system is misguided and will not tackle the real barriers to growth. 

16. Research by the Local Government Association states that the number of housing units with planning 
permission (as of) December 2011 was 399,816.4

17. Based on DCLG’s own stats, at the current rate of construction it would take developers three-and-a-
quarter years to clear the backlog by building all of the new homes local authorities have signed off. 

18. Clause 1 proposes to put “failing” LPAs into a “special measures” category, but it is unclear what these 
special measures will be. Without this clarification we feel this clause should be removed. This is such an 
important clause that “holding the necessary consultation” to determine “special measures” is insufficient. This 
clase should be removed.

Clause 7
19. Civic Voice has been campaigning since 2010 to make Broadband Britain Beautiful to http://www.

civicvoice.org.uk/campaigns/broadband-boxes/

20. To allow uncontrolled development of mobile phone masts, cabling and associated cabinets of equipment 
threatens the environment. Communities have struggled for many decades to protect their environment both in 
urban and rural areas. This proposal could undo the good work that has been undertaken by so many people. 

21. Civic Voice recognises the benefits of wider broadband coverage but this must be reconciled with the 
economic, environmental and social impact. Civic Voice believes it is important to strike the right balance 
between ensuring that broadband rollout can proceed in support of economic growth and competitiveness. 
However, due regard to the wishes of communities and effects on neighbourhoods should be safeguarded. 

22. As currently drafted the clause relates to any telecoms infrastructure, not just broadband boxes. We would 
like to see due consideration for this clause amended to give further clarification to what “infrastructure” actually 
means.

23. Civic Voice would suggest a re-think of this clause so that provision can be made for local discussion so 
that a community’s wish for broadband connectivity is not achieved at any cost.

24. Although it is not explicit within the Bill itself, a press release issued by DCMS in September5 states that 
the Government intends to remove the requirements for prior approval for broadband infrastructure except for 
where it is located in a SSSI. 

25. Where there are plans by a big business to install any broadband infrastructure, the local community 
should be allowed, via the planning system and through the Local Authority to have a say on its location. Civic 
Voice do not support the proposal to remove prior approval from a Local Authority.

26. There is widespread concern within the civic movement that the development of broadband infrastructure 
necessary to support an extension of broadband coverage is not being handled sensitively enough and is causing 
unnecessary harm to the street environment. Although it is right that the Government is prioritising broadband 
access in rural areas, it is entirely possible to roll out superfast broadband in these areas and conserve beauty at 
the same time. For the proposal to override National Parks and Areas of Outstanding Natural Beauty is wrong. 

27. The UK does not yet have permission to spend the £530 million the Government has currently allocated 
to broadband. It has recently been reported that half of the 47 Local Broadband Plans (LBP), which are intended 
to help 90% of UK people gain access to a superfast broadband service by March 2015 are being held up by 
these competition concerns. A speedy resolution to this issue would do more to remove the barriers to broadband 
development than further changes to the planning system that will not address the key issues.

Clause 13
28. Civic Voice recognises the value of Town and Village Greens to communities. They are an important and 

historic part of the fabric of our urban and rural environments. They offer breathing spaces and places for escape, 
for play and for recreation.
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29. Although the Government wants to stop vexatious planning applications, which we would support, by 
introducing this trigger event they will also kill off genuine applications. This is not in the spirit or actuality of 
the Localism Act.

30. This clause should be amended to ensure that where a right to register land as a green is believed to have 
been acquired, the local inhabitants retain an opportunity to seek to register that land as a green. 

31. Civic Voice could support this Clause on the basis that where an application for development has been put 
forward, the local community should be given an opportunity to seek to register that land as a village green for 
a 6 month period from the time of the original application.

Clause 21
32. The Planning Act 2008 was intended to speed up the process for approving major new infrastructure 

projects such as airports, roads, harbours, energy facilities (such as nuclear power and waste facilities)—projects 
that are of national importance.

33. The intention of this Bill appears to be to broaden the Planning Act 2008 system by including more 
commercial and business development. 

34. Civic Voice regard this as further centralisation of the planning system with a shift of major planning 
decisions from the hands of local authorities to the Secretary of State. In bypassing local government and 
going straight to the Secretary of State the proposals also sidestep the plan-led system. Under the 2008 regime 
the Secretary of State does not need to involve the local plan in decision-making. This is essentially a measure 
that creates a system whereby applicants can use differing consent regimes to gain permission. 

35. Commercial and business development projects can have wide-ranging socio-economic impacts on an 
area, but may no longer be strategically considered at the local level by directly elected members supported 
by officials. This does not fit with the role of local authorities in shaping the development of their area as 
emphasised in the NPPF.

36. This one clause captures the tone of the Bill. By stating the “commercial or business projects” are national 
significant projects emphasises that the Government are pursuing growth at all costs. 

37. Civic Voice would welcome the removal of this clause as we do not believe commercial and business 
development projects can be classed as “nationally significant” projects in the same way that one might argue a 
nuclear power plant is.
conclusIon

38. The centralising effect of this Bill is in stark contrast to the Government’s stated localism agenda. There is 
no compelling evidence to suggest that planning is the cause of the economic difficulties, and the current regime 
of continuous reform is undermines public confidence in the legitimacy of the system and potentially that of 
the private sector in planning for the future. Civic Voice would advise that the Government needs to seriously 
rethink the proposals and concentrate on a stable system that is fair, democratically accountable and delivers for 
the whole community as well as meeting environmental commitments. Civic Voice will be calling for changes 
to the Bill during the parliamentary process.

39. Our observation is that to prepare a Bill where some of the key provisions have not been clearly defined 
could be construed as being misguided and symptomatic of a re-active Bill. It is crucial for there to be efficacy 
and transparency of the Bill given its serious implications on the Localism Act and its apparent rejection of the 
localism ethic. 

40. Civic Voice would urge the Government to trust the public and elected members to make good local 
plans and to deliver in keeping with the localism ethic and principles of transferrring decision making to a 
neighbourhood level. The continual political fiddling creates huge uncertainty and benefits no one. Our 
recommendation is that we forget this new round of legislation now and seek to allow the Localism Act and 
National Planning Policy Framework to bed in and making a real difference to planning for the future. 
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Memorandum submitted by Christine Butterwick (GIB 74)

clause 13
1. I am alarmed by the news that the above clause will denote any applications for a Village/Town Green to 

be “vexatious” if put forward after planning permission is sought.

It must often be the case that the land in question has been accepted locally as free for common use, as it has 
been for generations, and certainly for more than 20 years.

2. I have experienced this at first hand, when an area of grass with a few trees next to my house had plans put 
forward for houses on the best part of it. I have lived there for 30 years and others around for all their lives and 
their parents, and we thought it was for common use.

In fact in the local Council’s own plans it had been designated as “Important Open Space”. When we objected 
they just over-rode this to say housing was more important—well, what about the residents quality of life.

Children played there and dogs were walked regularly. Some of us had hoped to get a bench or two put on it, 
in time. 

3. We heard that a Bill had been recently passed to apply for a Village/Town Green, so we did this. It caused 
us a lot of paperwork, and meetings of people living around the green space.

There was a Public Inquiry, and we lost this. I do think that the system is already very biased against the small 
person, as we had no legal representation, and the other side had a Lawyer up from London. The reasons given 
to deny our case were very flimsy, but we could not appeal, as lawyers are expensive, and we are just ordinary 
working people.

Please throw out Clause 13.

December 2012

Memorandum submitted by Scott Bader Ltd (GIB 75)

I refer to the above Bill and in particular to the new legislation which proposes a new employment status 
“employee owner”. I am e-mailing on behalf of Scott Bader to strongly register our objection to this Bill where 
employee ownership or other similar forms of ownership structure being perceived as a model in which workers 
rights on redundancy and unfair dismissal are removed return for tax breaks.

Scott Bader was founded in 1921 by Ernest Bader. In 1951 the company was gifted to the workers when the 
shares of the chemical manufacturing company were transferred to the Scott Bader Commonwealth Limited 
(“the Commonwealth”) a Company Limited by guarantee and a Registered Charity.

Scott Bader employees can become “Commonwealth Members” making them trustees-in-common of the 
company assets. The well being of the organisation is entrusted to those who work in it, with democratic 
involvement. Each generation is charged with handing on the company to future generations in better condition 
than they inherited it.

When this unique organisation was created it was the intention of the founder to give the workforce greater 
rights not less. Long before the development of the rights of employees that exist today in relation to redundancy 
and dismissal Scott Bader had a representative body known as the Community Council who had the power (and 
still does) of being the final arbiter in appeals relating to such things as redundancy; dismissal and grievances.

Scott Bader is now an international company with 600 people worldwide and has an international representative 
body known as the Members’ Assembly to represent the interest of members worldwide. One of the Rules of 
the Assembly is that it has to approve the decisions and the process for the disposal of businesses and assets that 
employ people who cannot be re-deployed or who would be made redundant, in accordance with group policies 
and in particular to be satisfied with the intended arrangements for individuals

In the Constitution of Scott Bader it states: G
(i) In the event of a downturn in trade we will consider whether circumstances make it desirable or 

practical to share all remaining work rather than expect any of our fellow members to be deprived 
of employment, even if this requires a reduction in earnings. 

(ii) However, should a study of our business reveal that it would be in its best interest to reduce or 
eliminate certain jobs, we will do this in the fairest and most objective way. In particular we will 
wherever possible offer alternative work. 

In practice where the possibility of people losing their jobs is being discussed, the minimum requirement in 
relation to Clause G is that the following should happen Gi—the consultation should be:

(a) the Members Assembly ie what and where followed by
(b) local councils ie how and when
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Gii –the consultation should be:
(a) senior managers of local businesses ie what and where followed by
(b) local councils ie how and when

Local representative bodies now exist in the UK, Croatia, France, South Arica and Dubai.

During the lifetime of the organisation we have had to make people redundant and giving them greater rights 
has not affected the sustainability of the organisation, quite the opposite in fact. When the need has arisen it 
is the workforce that has understood the reasons why and been involved in how the redundancy programmes 
would be handled.

We therefore urge you to change the Bill and not to mislead people about what the employee owner/trusteeship 
sector is all about. Indeed you might do well to learn more about it and take greater notice of what is contained 
in the Nuttall Review.

December 2012

Memorandum submitted by Essar Oil (UK) Ltd (GIB 76)

IntroductIon

Essar Oil (UK) are the owners of Stanlow Manufacturing Complex which comprises one of the UK’s 
largest oil refineries and includes an integrated chemical works. UK Refining is facing a number of significant 
challenges including low margins, costs of meeting EU and UK legislation and an increasing misalignment 
between refinery products and demand. 

The issues facing the refining industry have been demonstrated by the closure of two refineries in 2009 and 
2012 and the loss of further UK refining capability poses a serious risk to energy security supply and resilience. 
It could also jeopardise other industrial sectors depending upon refining feed stocks. These issues have been 
made clear in reports undertaken for the Department of Energy and Climate Change by Purvin and Gertz and 
has also been raised in parliament by way of debate on 26 April 2011. 

growth and Infrastructure bIll—clause 22

Clause 22 of the Growth and Infrastructure Bill postpones the rating revaluation due on 1 April 2015 to 1 April 
2017. Essar Oil (UK) strongly disagrees with the postponement and submits that Clause 22 should be removed 
from the Bill. The fundamental purpose of a revaluation is to redistribute the rate burden in line with movements 
in property values. In simple terms, the gainers from a revaluation will be those sectors of the economy with 
the greatest challenges at the valuation date and the losers, those sectors of the economy performing well. It 
is inequitable for industry which has faced economic hardship since 2008–09 to continue to subsidise better 
performing sectors.

UK oil refining has faced significant challenges for a number of years. Given recent plant closures and 
continuing low margins, the industry was anticipating significant reductions in rateable values and hence, rate 
liability from 1 April 2015. Instead, the industry will face a further two years paying rates on levels of value 
from April 2008.

A 2015 revaluation would provide support to sectors of the UK economy facing the greatest economic 
challenges, such as UK refining. We therefore submit that Clause 22 is deleted. 

December 2012

Memorandum submitted by GDF SUEZ (GIB 77)

about gdf sueZ

GDF SUEZ UK-Europe (formerly part of International Power) has 13.9 GW gross capacity in operation, which 
includes over 9GW gross (6GW net) of plant in the UK market made up of a mixed portfolio of assets—coal, 
gas, CHP, wind, a large open cycle diesel plant, and the UK’s foremost pumped storage facility. Several of these 
assets are owned and operated in partnership with Mitsui and Co Ltd. The generation assets represent just under 
9% of the UK’s installed capacity, making GDF SUEZ Energy UK-Europe the country’s largest independent 
power producer. The company also has a retail supply business and a significant gas supply business in the UK, 
both serving the Industrial and Commercial sector. It does not have a domestic supply business.

summary

1. This submission is sent on behalf of GDF SUEZ Energy UK Europe (GDF SUEZ).

2. GDF SUEZ’s written submission on the Growth and Infrastructure Bill relates only to Clause 22 which 
proposes to delay the next revaluation of business rates by two years. GDF SUEZ believes that this will result in 
the continuation of relatively high rateable values for power stations, which are not consistent with worsening 
underlying market conditions since 2008. 
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3. The wholesale generation market is currently oversupplied as a result of a combination of additional new 
build capacity, and the prolonged impact of the economic recession on electricity demand. Currently gas spark 
spreads49 are very low and generally insuffi cient to cover fi xed costs including business rates. 

4. Power station operators anticipated a 2015 revaluation to help mitigate these poor market conditions. 
Whilst the Government claims that a delay will give more certainty as to the amount payable by businesses, our 
view is that we had certainty via a reasonable expectation that a revaluation would take place as normal and that 
this would give some fi nancial relief in diffi cult times.

5. GDF SUEZ urges this Bill Committee to remove Clause 22 from the Bill so that the rating review can go 
ahead as originally planned in 2015. This will allow business rates to refl ect current economic circumstances.

background to busIness rates calculatIon for power statIons

6. Business rates are calculated as at a datum point. For the current rating period, this datum point was 1 April 
2008. For the power station sector, the Valuation Offi ce Agency constructs a two year “forward curve” of prices 
(from available market data) as at the datum point and escalates these prices for a further three years by the 
Retail Price Index to give a fi ve year view of revenues that a power station could be expected to earn from a 
rating perspective. The datum point is also used as a reference date for the relevant fuel cost calculation which 
informs the projected variable cost of operation and therefore also the projected gross margin. 

current state of the wholesale market

7. As at the 1 April 2008 datum point, “clean baseload gas spark spreads”48 were around £8/MWh. The graph 
below shows this. 
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8. Each point on the price curve is the average of these spark spreads calculated from the difference between 
reported wholesale power baseload prices and wholesale prices for gas for the four seasons ahead. As an 
example, for the 1 April 2008 datum point, the prices shown will be the average of the spark spreads of winter 
2008–09, summer 2009, winter 2009–10 and summer 2010.49 Summer 2008 will not be included in the average 
as the summer 2008 product will have ceased trading on 31 March 2008.

9. The graph clearly shows that after a rise in spark spreads over summer 2008, they start to decline. The 
average of the baseload spark spread for the front four seasons currently sits at only £2/MWh.50

10. Thin margins mean that a typical Combined Cycle Gas Turbine (CCGT) plant is unable to cover its 
fi xed costs such as business rates and network connection charges. Out of this margin must also come any 
debt repayment charges. The current valuation does not therefore refl ect current economic circumstances. Load 

48 The clean spark spread is the net of the wholesale baseload electricity price less the wholesale gas price and the cost of carbon at a generic 
assumed effi ciency level for a power station. It therefore represents the margin available to gas-fi red power stations on each unit of 
electricity generated.

49 These values exclude the impact of some additional variable operational costs such as transmission losses (approx 1% of the baseload 
power price), Balancing Services Use of System charges (around £1.50/MWh) and variable operating and maintenance costs (typically 
£1.20/MWh for a baseload CCGT).
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factors on CCGT plant are also now well below 2008 expectations which puts further pressure on contribution 
towards fixed costs. 

Impact of the delay to the ratIng revaluatIon 
11. Electricity reserve margins are forecast to fall from 2015 onwards (as non compliant coal plant and ageing 

nuclear plant retires). Low load factor plant will be very much needed in the future to ensure continuing security 
of supply at peak, and help meet demand when intermittent generation, such as wind, is unable to generate.

12. If the rating valuation is delayed as proposed in the Growth and Infrastructure Bill, it will embed the high 
2008 valuation for a further two years which would further threaten the economics of this capacity and risk 
unnecessary closure decisions.

13. This analysis has focussed on the impact of the delay on gas fired plant as this has been particularly 
affected by the changes in market dynamics. In the view of GDF SUEZ, other types of generation will also be 
affected although not perhaps to the same extent. Therefore, we would expect that a 2015 revaluation exercise 
to also be important to other types of operators. 

Irrelevance of domestIc electrIcIty prIce rIses

14. In considering the issue of the delay to business rates, it is important to separate out the generation and 
retail parts of the electricity market. Vertical integration in the electricity sector allows profits to be moved along 
the value chain. Whilst some companies have increased their profits (as reported recently), the graph above 
shows that the generation part of the market is not a healthy one.

December 2012

Memorandum submitted by Dalton Warner Davis LLP (GIB 78)

CLAUSE 22—POSTPONEMENT OF THE 2015 NON-DOMESTIC RATING REVALUATION
summary

1. The proposed postponement of the 2015 rating revaluation is inherently unfair to all ratepayers. It does not 
achieve the Government’s stated objectives. It should be removed from the Bill.

2. The present system of five yearly rating revaluations was established in order to ensure that business rates, 
a property based tax, periodically followed changes in market conditions.

3. A two year delay in the rating revaluation means that ratepayers presently paying excessive amounts will 
be forced to continue with that burden for an additional two years.

4. The proposed two year delay gives rise to consequences that are more complicated than might superficially 
appear. This is because the transitional phasing arrangement that governs rate payments will perpetuate the 
impact of the delayed rating revaluation. In turn, this means that the unfairness it creates would extend up to end 
of the subsequent rating period, perhaps seven years in total.

IntroductIon

5. These representations are made on behalf of Dalton Warner Davis’ clients that own and operate gas fired 
power stations, the operation of which amounts to approximately 50% of the total gas fired electricity generating 
capacity in the country.

the proposed change and other government objectIves

6. The stated intention of the proposed change is to avoid increases in business rates. The proposed change 
will equally prevent ratepayers receiving expected decreases in rate liability. These decreases are anticipated as 
a result of market conditions relevant to the forthcoming 2015 rating revaluation.

7. The loss of expected decreases therefore cancels out any benefits arising from deferring potential increases. 
There is no net gain as a result of the proposed delay.

purpose of regular ratIng revaluatIons

8. Business rates are a tax on property. They are based on market rental value. Business rates liability therefore 
follows the ups and downs of the market. The impact of market cycles is however “smoothed out” through the 
Government’s transitional rate phasing scheme.

9. The nature of rating is such that, at any given time, certain sectors may be paying a disproportionately high 
share of the national rate liability. This can arise, because at the rating valuation date, circumstances were such 
that resulted in disproportionately high value for properties in such sectors. Because of market volatility, the 
ratio of values between different sectors frequently changes.

10. Where a property pays a disproportionately high amount, or indeed a disproportionately low amount, a 
regular rating revaluation means that there is the opportunity to correct these imbalances and redistribute the 
burden fairly if market conditions have changed in the intervening period. 
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11. The proposed delay in the rating revaluation means that such a correction to reflect market changes since 
the last revaluation will be delayed for a period of two years. This is materially unfair to certain sectors.

12. If the proposed delay had been properly researched, the Government would have ascertained which 
sectors might be detrimentally impacted. Wholesale changes in the business rating system should not however 
be used to artificially transfer national taxation liability from one sector to another. All sectors are entitled to 
transparency and fairness of treatment. Regular revaluations at not less than five yearly intervals have been the 
“norm” for more than 20 years. 

13. All properly managed businesses have already budgeted for changes expected from the 2015 rating 
revaluation. Delaying this change to 2017 is therefore unfair, lacks transparency and fails to result in any 
measure that will facilitate national economic growth.

transItIonal phasIng

14. The effect of any delay in the rating revaluation will be compounded by the application of transitional 
phasing. 

15. For those sectors presently paying more than their fair share of national rates, not only will that unfairness 
continue between 2015 and 2017, but it will also be carried forward, through the transitional phasing scheme, 
potentially as far as 2022.

16. The Government’s transitional phasing scheme already acts very successfully to mitigate material 
changes in rate liability following each rating revaluation. The transitional scheme therefore already achieves 
the Government’s objective of avoiding unexpected changes in liability.

the gas fIred electrIcIty generatIng sector

17. As a result of market conditions the electricity generating sector suffered up to four fold increases in 
rateable value at the last rating revaluation. Companies in this sector are paying year on year substantial increases 
in rates. 

18. Whatever the decision the Government ultimately makes, it is essential that the present transitional phasing 
system is extended for the full duration of the rating cycle. The unwelcome consequences described above could, 
to some extent, be mitigated by capping year on year increases at below the current maximum transitional 
amounts. This would produce a more reasonable sense of balance between sectors that have proportionately 
different rate burdens.

19. The proposed rating revaluation delay will mean that these increases extend for a further two years. This 
additional burden is unexpected. Companies in this sector undertake forward financial planning for periods of 
at least five years. The increases in rates arising from the proposed delay will not have been factored into this 
sector’s forward budgets.

20. The market conditions relevant to the planned 2015 revaluation are likely to be more stable. The electricity 
generating sector was therefore anticipating a return to rate liability more consistent with long term historic 
levels. The proposed delay removes the opportunity of achieving this rebalance. It is unexpected and unfair.

21. The proposed delay in revaluation until 2017 means, presumably, that the valuation date will also be 
deferred. Long term predictions suggest that market circumstances for this sector for a 2017 revaluation may 
again be at an above trend peak. This would, quite unfairly, mean that this sector suffers a rate burden based 
again on disproportionately high values.

22. The circumstances described above are an unexpected consequence of the particular circumstances 
effecting gas fired electricity generation. It is believed that they have not been identified by the VOA and have 
not been analysed and reported to Government. To proceed with the proposed delay without understanding the 
particular effects on this industry is unfair; does not accord with the Government’s duty to taxpayers and will 
harm investment in electricity generation in direct contradiction to the objectives of the current energy bill 
before Parliament.

conclusIon

23. For the reasons stated above we believe that the proposed change is contrary to the Government’s 
previously stated objectives for business rate taxation. It will add to uncertainty and bring unexpected burdens 
to the electricity generating sector where a rebalancing of the present unfair level of rates has been anticipated.

24. When viewed across all sectors, it is inconceivable that it will assist national economic growth. It is 
therefore an unhelpful and unnecessary change to an established business rates pattern that has stood the test of 
time for nearly 25 years.

25. We urge the Government to reconsider its proposals and remove Clause 22 from the Bill.

We will be pleased to provide supplementary information in respect of the above, should that be of assistance.

December 2012
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Memorandum submitted by Poundland (GIB 79)

clause 22 — postponement of compIlatIon of ratIng lIsts to 2017
These are the Representations of Poundland for submission to the Public Bill Committee. I can confirm that I would 

be more than happy to appear before the committee if required to do so.

I refer to the recent announcement of the Government’s proposal to postpone the 2015 Rating Revaluation until 
2017 and write to provide informed comment on what I strongly believe is a reckless decision given the current 
decline of the retail market.

The postponement of the 2015 revaluation only serves to continue the injustice of businesses paying inflated 
business rates in a depressed climate. As one of a reducing number of successful retailers, the impact of this decision 
will have a major impact across our entire portfolio of in excess of 400 stores, impacting on circa 10,000 store 
colleagues.

It is difficult to understand the logic behind a decision which will impact many retailers as they continue to 
struggle and face financial hardship. This decision will undoubtedly force yet more retailers to join the likes of 
Clintons, Peacocks and JJB to name but a few of the more recent casualties.

Our business relies upon the estimates of business rates during the period of the rating list, which are key to 
the financial models on which we base our decisions on opening new stores, relocating and extending existing 
properties. The financial model works on the assumption that from a 2015 revaluation, the levels of value at 2013 
(AVD) will produce a lower rates payable across the entire portfolio and adjustment in rates payable from 2015 
across the 180 new stores we have opened since 2010.

The postponement of the revaluation until 2017 will surely have unintended consequences and will mean that, 
in some situations, new store viability will be, at best, marginal. We employ circa 30 colleagues per new store and 
the proposed plans to delay the revaluation will undoubtedly reduce this number significantly.

The postponement will not only impact on our appetite to acquire new stores but will aid the continuation of 
increasing vacancy levels on the high street until a revaluation is undertaken. This decision compounds the current 
desperate state of our high streets. Our Government claims to be helping the high street, indeed, the Mary Portas 
Review was designed to show that the Government was indeed listening to retailers and helping grow town 
centres. This decision is a direct contradiction.

Many retail centres have witnessed significant falls in rental value since 2008 and as a result, the business rates 
liability as a proportion of the overall outgoings has increased. This is an anomaly many retailers have relied upon 
being corrected as part of the 2015 revaluation.

Our overall rates liability contributes to 29.3% of total property costs and represents

47% against our rental liability which runs disproportionately to the market. How can our Government possibly 
justify a postponement which will result in businesses continuing to pay rates based upon rents at the market’s peak 
in 2008 rather than have them readjusted to fit with the present economic climate? This decision only benefits London 
occupiers.

As far as we understand it, there has been no period of consultation whatsoever. Not only do we ask that the 
Government revisits the decision to postpone the revaluation, but suggest that serious consideration should be given to 
yearly revaluations which will provide a true reflection of market conditions at that time.

Delaying the revaluation only serves to delay the structured recalibration of the high street which is needed for it to 
survive. This will only promote the move of retailers to toward online operations which could mean waving goodbye 
to the retail high street altogether.

December 2012

Memorandum submitted by CVS (GIB 80)

1. summary

1.1 CVS is the UK’s leading business rates specialist. We have been providing property advice to owners 
and occupiers of commercial premises for more than a decade. Having reviewed Clause 22 of the Growth and 
Infrastructure Bill, CVS asserts that:

 — The Government’s rationale for postponement of the 2015 revaluation is based on unreliable data and 
analysis from the Valuation Office Agency (VOA).

 — CVS understands the logic behind the Government’s decision to postpone the revaluation to provide 
stability but on the basis that it will have a neutral effect overall and a revaluation could cause 
unnecessary upheavals for some companies.

 — To make this revaluation worthwhile, the Government must make sure the system is fit for purpose.
 — If the postponement is to go ahead, a fairer and more stable business rates appeals system for companies 

needs to be created.
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 — In doing so, longer term stability and fairness will be delivered to businesses in respect of their business 
rates.

 — Reducing the levels of bureaucracy in the VOA will vastly improve the business rates system and 
establish a fairer system for businesses

2. the ratIonale of clause 22 
2.1 The Government has consistently asserted that the decision to include Clause 22 in the Growth and 

Infrastructure Bill is to provide “tax stability in the business rates system”. During the Second Reading of the 
Bill, the Secretary of State, the Rt Hon Eric Pickles MP, stated that the postponement of the revaluation would, 
“give businesses five years of tax stability and certainty, leaving companies looking to grow and improve the 
economy free to concentrate on delivering growth.”50

2.2 Whilst CVS welcomes the Government’s commitment to creating stability in the business rates system 
we have found that the impact analysis of the revaluation in 2015 from the VOA is flawed. Nevertheless CVS 
believes that there is still logic behind the decision to postpone, so long as the system is made fit for purpose 
as soon as possible. Much of the instability and unfairness in the business rates system results from the system 
itself rather than the revaluation of rates due in 2015 and this is in urgent need of redress. If the Government 
is committed to providing businesses with “stability and certainty” then they must address this unnecessary 
bureaucracy in the VOA which is creating instability and uncertainties for businesses across the country. This 
cannot wait as businesses are being impacted by these problems now so work to review the processes and 
systems in the VOA must be undertaken immediately. Details of these problems are discussed fully in the next 
section of our evidence.

2.3 CVS acknowledge that the Government is correct to argue that even though rateable values would 
decrease under the 2015 revaluation, the multiplier would need to be set at a higher rate to maintain tax revenues. 
For some businesses it will mean that despite their rateable value decreasing, if it does not do so sufficiently to 
match the percentage increase in the uniform business rate (UBR), then the business rates for that property will 
rise. However, given that the UBR would be set at a level to neutralise the impact of a decrease in business rate 
tax revenues, it is hard to understand why the revaluation would have such a disproportionately negative affect. 

2.4 The analysis by the VOA, as published on 12 November 2012, finds that if a revaluation were to take 
place in 2015, 650,000 businesses would not see a significant difference in their business rates whereas just 
300,000 would see a decrease compared to 800,000 who would see an increase.51 Through careful analysis of 
the VOA’s assessment, CVS has identified that the “Other” sector is having a distorting effect on the overall 
findings of the VOA’s analysis. The VOA does not have data on this sector, yet has estimated that all 528,000 of 
the hereditaments’ rateable values would only decrease by 10%, meaning that once the multiplier is applied they 
would all see an increase in business rates. 

2.5 If these 528,000 “Other” hereditaments are removed from the analysis and a view is taken on the three 
sectors where data is available to produce reasonable estimates, the VOA estimate that 300,000 properties would 
actually see a fall in business rates compared with 280,000 which would see a rise—this broadly equates to as 
many winners as losers. Were we to trust the validity of the other sector impacts (retail, industry and office) this 
suggests that the actual overall impact on businesses of the 2015 revaluation is more likely to be roughly neutral 
with similar numbers of properties seeing a rise as those experiencing a reduction in business rates. This would 
make sense as although with each list there will be some movement in rates for individual businesses, overall the 
affect between lists is that the total revenue remains the same, simply increasing in line with inflation. 

2.6 Following this logic from the detailed analysis of the sectors it does not make sense that the entirety of 
528,000 businesses in the “Other” section would all see an increase in rates. There is no apparent grounding 
in the data for the 10% reduction and no obvious explanation for this assumption within the VOA’s report. 
Considering the neutralising impact the VOA has identified within the three sectors, where data is available, 
you would expect the VOA would have applied a similar principle of impact to the “Other” sector where data 
is unavailable—rather than making a very broad assumption which does not correlate with the VOA’s other 
findings. 

2.7 That said, the fact that the revaluation would have a neutralising effect does not mean it would not cause 
instability for businesses. All Lists see some movement in rateable value and the application of the multiplier can 
lead to changes in business rates for many businesses even if overall the effect is neutral. Given that based on 
the VOA’s data, excluding the unreliable “Other” data, the postponement will have a neutral effect on business 
rates which will still in itself cause some instability, CVS does not dissuade the Government from including 
Clause 22 in the Bill. 

2.8 However, if the Government are truly committed to providing stability and certainty, there are other 
serious problems in the business rates system that require urgent review now in order to truly create a stable 
and fair system. Simply delaying the revaluation on a single occasion will not go far enough to establish future 
certainty for businesses. If the Government does postpone the revaluation for the purposes of creating a more 

50  Growth and Infrastructure Bill, Second Reading, 5 November: http://www.publications.parliament.uk/pa/cm201213/cmhansrd/cm121105/
debtext/121105-0001.htm#1211058000001

51  http://www.voa.gov.uk/corporate/News/2012/newsRelease_November_2012.html
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stable business rates environment for businesses then they must act now to make sure the system is working 
effectively and is not burdensome for businesses in any way. CVS would therefore encourage the Government 
to review the business rates appeals system immediately to provide greater stability and fairness for businesses 
but would argue that simply postponing the revaluation is not sufficient to do so. 

3. bureaucracy In the valuatIon offIce agency

3.1 The Government is right to consider the business rates system as an area for creating greater stability and 
fairness for businesses. The Department of Communities and Local Government (CLG) has informed CVS that 
the deadline for submitting business rate appeals on the 2010 Ratings List will not be moved in line with the 
change of date for the revaluation and will therefore remain at 31 March 2015. We were informed that this was 
to enable the outstanding appeals against the 2010 List to be “tied off”, suggesting that the Government will be 
taking the extra time before the 2017 Revaluation to clear the backlog of appeals—which CVS welcomes. This 
has not yet been officially confirmed but if this is an influencing factor in the Government’s decision to delay 
revaluation, as such an assertion would suggest it is vital that they review the bureaucracy of the VOA appeals 
process to identify the cause of the delays and ensure a similar situation does not prevail for the 2017 Ratings 
List. 

3.2 Earlier this year, CVS uncovered a serious problem within the VOA who had amassed a backlog of 
business rates appeals, delaying the repayment of overcharged business rates to businesses across the country. 
The situation is no better today and, based on CVS’s market-leading experience of VOA performance since the 
latest data release in March 2012, the delays to appeals on the 2010 List look set for an even longer wait than first 
anticipated. At the end of March 2012, the VOA carried forward 241,710 outstanding appeals against the 2010 
List. This backlog is 74% higher than at the equivalent stage of the previous List and equates to approximately 
£1.8 billion owed to businesses over the Ratings Period.

3.3 The process of settling appeals has historically been slow but the new appeals procedures for the 2010 
List have introduced further bureaucratic and cumbersome processes that prevent and frustrate negotiations. 
This has simply compounded the backlog, lengthening the time it takes for an appeal to make its way through the 
system. Thousands of businesses are still out of pocket as a result of the 2010 List delays in processing appeals. 

3.4 By direct comparison to the 2005 List, there were 2% fewer appeals made within the first two years of 
the 2010 List. Despite fewer appeals being lodged in the first two years of the 2010 List, the number of appeals 
settled in the first two years was 41% lower than in 2005. The number of appeals being carried forward at the 
end of the second year of the 2010 List is 74% higher compared to the same timeframe in the 2005 List. This is 
equivalent to £750 million additional overpayments owed to business rate payers at an equivalent point in the 
2010 List cycle compared to that in 2005.

3.5 The following table clearly demonstrates these findings:52

2010 List 2005 List % variance
Number of appeals received by VOA in the first 
two years of the List 399,710 407,950 –2%

Number of appeals settled by VOA in the first two 
years of the List 160,070 269,320 –41%

Number of appeals carried forward at the end of the 
second year of the List by VOA (ie 31 March 2012 
and 31 March 2007 respectively) 241,710 138,620 +74%

3.6 Regardless of the impact of the revaluation on businesses, this is clearly an on-going problem in the VOA. 
It is negatively impacting businesses across the country and many are bearing unfair and unnecessary financial 
burdens. This is not simply a case of activity levels within the VOA but bureaucratic inefficiency embedded 
within the system. 

3.7 Additional stages in the appeal process have meant that paperwork has increased, causing appeals to take 
longer to process. Whilst it seems logical that the evidential burden has increased on the appellant to provide 
evidence at an earlier stage than under previous lists, the VOA needs to be more transparent with regards to the 
provision of rent information to aid and assist the negotiating process. Currently such information is withheld 
from agents and occupiers, making negotiations more difficult as not all parties are fully informed of the other 
side’s arguments. It is also counter-productive that the negotiating capabilities of caseworkers in the VOA have 
been reduced and the timetable more strictly enforced. This means that although there is better evidence provided 
by the appellant, the case-workers in the VOA are not able to act upon it and if the negotiations overrun- even 
by a matter of hours—the whole case has to be referred to the Valuation Tribunal. This is highly unfair on 
businesses and has led to a build-up of appeals in the Valuation Tribunal. 

3.8 The decision to restrict caseworkers ability to authorise reduction to a maximum of 5% has created a 
cumbersome process as reductions of over 5% now have be authorised by a team leader or the national VOA 

52  http://www.voa.gov.uk/corporate/publications/statisticsCentralLocalRating.html 
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team—even when the case in favour of a higher reduction is obvious—leading to unnecessary delays. When 
businesses push for higher reductions, this leads to long delays, often meaning the target date is missed and 
thus the appeal ends up in the queue at the Valuation Tribunal (VT). This in turn creates perverse incentives for 
settlements because rather than focussing on the “fair” rate level for the business, surveyors are incentivised to 
settle at a 5% reduction even if they know that the reduction should be more like 7–8%, in order to avoid the 
additional delay that pushing for a higher reduction would cause. 

3.9 Overly strict enforcement of the timetable has also impacted upon the queue in the VT. Previously, 
negotiations would continue past the target date if there was a prospect of reaching an agreement imminently. 
At present, the VOA will no longer accept this flexibility and when the deadline on the target date has passed, 
however close to agreement the parties may be, the appeal has to be transferred to the VT. This has meant that 
appeals which otherwise would have been settled through negotiation, are now referred to tribunal compounding 
the growing pressure there. The VT is blocked up as a result of the significant number of appeals that could 
appropriately be settled by VOA caseworkers being escalated to the VT simply due to timetabling constraints. 

3.10 The whole process is therefore highly burdensome on the businesses involved, especially when you 
consider that this is money they have been overcharged and are legitimately claiming back from Government. 
The system needs to be reviewed in full to establish a less cumbersome system that enables caseworkers in the 
VOA and surveyors to use their professional judgement to agree on the correct rates a business should be paying. 

3.11 In an open letter sent on 29 October by Mark Rigby, CVS’s CEO, to the Minister, Brandon Lewis MP, 
reference was made to the current arrangements for appealing rates bills as being “cumbersome and bureaucratic”. 
Mark Rigby encouraged the Minister to “empower the specialists working on both sides of the table” and to 
“unburden the process and free up experienced property professionals to negotiate and reach agreement”.

3.12 This is what rate payers throughout the country need, a system that encourages and allows for the correct 
level of business rates to be identified and for any errors to be addressed quickly—not a system that is weighted 
down with unnecessary bureaucracy. The statutory duty of the VOA is to maintain a fair and accurate List— 
empowering the professionals on both sides will support that statutory duty, rather than the current system that 
appears to be designed with the intention of “defending” the List, irrespective of whether it is correct or not. It 
is clear a review of the processes in the VOA and the ethos behind decisions is necessary. 

3.13. Through the postponement of the business rates revaluation, the Government has afforded itself 
sufficient time to clear the current backlog of appeals and redress the issues that led to the current position. As 
discussed above, the Government wants to create stability for businesses and establish an environment in which 
businesses can grow. Ensuring that businesses are paying the correct rate level is the best way of doing this. By 
creating an appeals process that makes it straightforward for businesses to challenge their rates, and when they 
are paying the wrong amount that this is quickly rectified and refunds are provided for any overpayments as 
soon as possible, will help thousands of businesses across the country. As the Secretary of State rightly stated, 
business rates are a major financial concern for any business and making sure the amount they are paying is 
correct may be the difference between a business growing and employing more people or them going bust. 

December 2012

Memorandum submitted by University of Kent (GIB 81)

summary

1. This written evidence is submitted on behalf of the University of Kent (“the University”), and contains the 
University’s response to the Growth and Infrastructure Bill (“the Bill”). The University:

 — supports the restrictions contained in the Bill on the right to register land as a town or village green 
(“TVG”) under the Commons Act 2006 (“the Act”); but

 — is concerned that the proposed “trigger events” unduly disincentivise consultation with local 
communities concerning proposed developments; and

 — proposes that an additional event or additional events should be added to the Bill to protect landowners 
who engage in such consultation.

the unIversIty

2. The University is a body established by a Royal Charter granted in 1965, which educates around 20,000 
students at both under- and post-graduate level, and employs nearly 3,000 staff. 

3. The University’s largest campus is in Canterbury, and covers around 300 acres located less than 20 minutes’ 
walking distance from the city centre. Towards the south of that campus is an area of land that has recently 
become known as “Chaucer Fields”. In March 2011, the University applied for planning permission to construct 
a new development on that land, consisting of a 150 bedroom hotel and conference centre, and a new college 
containing 762 new student rooms.

4. The University is aware of the importance of consultation prior to the making of a planning application, and 
accordingly held public exhibitions in December 2010 and January 2011 concerning its proposed development. 
The exhibitions were advertised in the local press, and by means of leaflets distributed to local residents. 
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5. Those public exhibitions led to significant local opposition, and on 20 April 2011 a group of local residents 
submitted an application to register the land as a TVG under the Act. The University opposes that application, 
primarily on the basis that permissive signs were in place throughout the period meaning that members of the 
public did not use the land “as of right”.

6. However, that evidence is disputed, and accordingly the matter is to be resolved at a public inquiry. That 
inquiry is scheduled to last a week, starting on 18 March 2013. In the meantime, that application has delayed the 
University’s plans to develop the land, and caused the University to incur significant legal fees and to spend a 
considerable amount of time in opposing it.

the unIversIty’s response to the bIll

7. The University fully supports the proposed amendments to the Act contained in s13 of the Bill, removing 
the right to have land registered as a TVG on the happening of certain triggers. The University considers that 
it is important that land which is not subject to TVG constraints at the time it is earmarked as being potentially 
suitable for development, being when it is identified in a draft or adopted development plan document, or in a 
planning application, should remain available for development while the land remains so earmarked. This is not 
simply a matter of protecting the private interests of landowners, it is important both economically and socially. 
In the University’s case the TVG application which it is facing is hampering a development which will provide 
both economic and educational benefits.

8. The University is, however, concerned about the proposed definition of those trigger events. At present, 
the first trigger event specified in the proposed paragraph 1 of new Schedule 1A to the Act is the time when a 
planning application is first publicised.

9. This provision, however, is less likely to be of benefit to a responsible landowner who has sought to consult 
with the local community before finalising its application for planning permission, as the University sought to 
do; in those circumstances, aggrieved local residents will be aware of the landowners’ intentions with regard to 
the land before the application for planning permission is made, and will accordingly have the opportunity to 
apply to register the land as a TVG prior to that happening. Further, in the case of a large scale development the 
requirements for Environmental Impact Assessments mean that responsible developers are very likely to seek to 
engage with the community before a planning application is made.

10. Having the submission of a planning application as the trigger event therefore has two perverse 
consequences. First, it means that a more responsible landowner is less likely to benefit from the protection the 
Bill seeks to confer. Secondly, it provides an incentive to landowners to apply for planning permission without 
first consulting the local community (or to reduce the extent to which they do so), thus avoiding the cost and 
delay a TVG application can cause.

the unIversIty’s proposals

11. To avoid those two consequences, the undesirability of which the University takes to be self-evident, 
the University proposes that an additional trigger event should be included in the Bill, beyond which the right 
to apply to register land as a TVG under the Act should cease to apply. That additional trigger event could be 
related to the commencement by the landowner of public consultation in respect of the proposed development. 
The trigger itself could be a public notice from the date of which a defined moratorium (say three months) 
on TVG applications being made could come into effect (which notice could perhaps be given in the same 
manner as the statement provided for in the amended s15A of the Act proposed to be introduced by s12 of the 
Bill). The landowner could then undertake consultation during the period of the moratorium, without having 
to consider whether such consultation might provoke a TVG application. The termination event ending the 
restriction on application could be the end of the moratorium period (though if the consultation resulted in a 
planning application coming forward another trigger event would occur, under the provisions of the Bill as 
currently drafted). 

12. An alternative way of avoiding or mitigating the potential penalisation of responsible developers who 
have consulted with local communities before applying would be to suspend any pending TVG applications in 
the event that an application for planning permission were made. If planning permission were refused, then the 
application would revive. If planning permission were granted, then the TVG application would be at an end.

13. Either procedure would provide a “breathing space” in which local inhabitants, landowners and local 
authorities could consider the planning merits of the development of land which by definition at the time is not 
subject to the statutory constraints of TVG status. Such procedures would balance the interests of landowners, 
the community, and importantly the public interest in ensuring that land which is available and potentially 
suitable for development remains available.

December 2012

Memorandum submitted by Halite Energy Group (GIB 82)

IntroductIon

1. Halite Energy Group (“Halite”) is promoting an application for a Development Consent Order (“DCO”) for 
an underground gas storage facility in Preesall, Lancashire, with a storage capacity of 900 million cubic metres 
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of natural gas (600 million cubic metres working gas). If granted, the project would involve an investment of 
£600 million into the UK economy. 

2. Halite’s application for a DCO has recently been through the examination stage which ended on 24 October 
2012. A decision on whether to grant the DCO is expected from the Secretary of State for Energy and Climate 
Change during April 2013.

specIal parlIamentary procedures

3. In respect of the Bill, Halite only proposes to comment on the proposed amendment to the Planning Act 
2008 in respect of Special Parliamentary Procedures. As a promoter of a Nationally Significant Infrastructure 
Project (“NSIP”), a fundamental advantage of the PA 2008 process is the certainty of timetable that it provides. 
Halite’s experience from its own DCO application in terms of timing is a positive one and the examination was 
concluded within the statutory six month period. 

4. However, in parallel with the DCO process, Halite (as would be the case with many other promoters of 
NSIP) had to contend with the potential engagement of Special Parliamentary Procedure under Sections 128, 
129, 131 and 132 PA 2008. Ultimately, by the closure of the Examination, Halite had reached a position where 
there were no outstanding objections to compulsory purchase to local authorities or statutory undertakers and 
therefore Sections 128 and 129 have not been engaged. Halite, however, is still dealing with the Department 
of Communities and Local Government (“DCLG”) in respect of its application for a certificate in respect of 
compulsory acquisition of open space under Sections 131 and 132. Halite is currently waiting to hear from the 
DCLG as to the next stage in the process and when the certificate will be granted. 

5. In contrast to the certainty provided by the Planning Inspectorate in its determination of DCO applications, 
Special Parliamentary Procedure seems to run in a parallel universe where there is no certainty or clarity as to 
the timing of the process. The delays to the Covanta Rookery South project clearly demonstrate this. Halite 
therefore strongly supports the proposed amendments in the Bill in respect of Special Parliamentary Procedure. 
There appears to be no benefit to holding a separate procedure outside the Examination and the proposed Bill 
should remove the unsatisfactory position where a discrete element of the process can entirely undermine the 
overall certainty of programme which the PA 2008 seeks to deliver.

conclusIon

6. Certainty of timescales is central consideration for any funder or investor in NSIP and the recognition of 
this through the proposed Bill is therefore welcomed by Halite.

December 2012

Memorandum submitted by the Knightsbridge Association (GIB 83)

Bullet points summarise the provisions of the Bill. Comments follow.

 — implementing recommendations in the Penfold Review to remove over lapping consent regimes where 
consents are required in addition to planning permission, such as footpath diversion orders. In future, 
a footpath diversion order may be automatically granted by the local planning authority if necessitated 
by a development for which planning permission is required; 

The footpath diversion may affect a different public from the planning application but provided that the 
consultation procedures take into account both consents there seems no objection to this provision.

 — providing for planning applications for developments to be prescribed in regulations to be made 
directly to the Secretary of State for determination in circumstances where the local planning authority 
has been designated as underperforming; 

It is undeniable that there are local planning authorities that under-perform (take far too long to make decisions) 
but the solution should not be to centralise their powers, particularly for a government for whom “localism” is 
a key aim.

 — providing for a modification procedure in relation to affordable housing requirements in section 106 
agreements which are no longer economically viable; 

The KA commented previously to Government on this proposal in the following terms: 

Local authorities have been given duties under the Housing Acts to house classes of people in need. 
Planning obligations attached to housing applications have been the Government’s means of creating 
additional housing stock to enable these obligations to be carried out. Government policy has been 
issued relating to the quantity of affordable housing to be included in schemes.

If, as may well be the case, there are now planning permissions that have been rendered unviable by 
changing economic circumstances, then it is open to government to change its policy and to developers 
to approach local authorities for revisions to their obligations under existing law. No changes to 
legislation are required.



Growth and Infrastructure Bill 

 — enabling the Secretary of State to prescribe by order any class of development which should be deemed 
a nationally significant project requiring a development consent order to the National Infrastructure 
Directorate. Such projects must be in the fields of energy, transport, water, waste or waste water or, 
importantly, a business or commercial project of a prescribed description. For the first time, a DCO 
may extend beyond infrastructure projects;

Projects of genuinely national significance should be decided nationally. If there is local opposition they 
generally are decided by central government through the appeal process.

 — removal of the need for special parliamentary procedure for nationally significant infrastructure 
projects promoted under the provisions of the Planning Act 2008 (a response to the Rookery South 
EfW application which has become bogged down in parliamentary process);

No comment.

 — cutting back on application paperwork which goes over and above what is required to inform planners 
about material issues relevant to development proposals; 

Applicants are often asked to provide a lot of extra information: environmental impact statements, 
archaeological reports, access statements, hydrological reports etc. They often seem unnecessary (and costly). It 
is hard to see an objection to the legislation saying demands for reports should be reasonable.

 — introducing a new procedure to vary consents granted under the Electricity Act. This will be relevant 
to generating stations consented before the DCO regime kicked in;

No comment.

 — restricting objectors’ ability to use town and village green applications to thwart development 
proposals. Land owners will be able to deposit statements bringing to an end any period during which 
persons may allege they have indulged in lawful sports and pastimes on the land to which the statement 
relates. 

No comment.
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Memorandum submitted by The Marches LEP (GIB 84)

1. IntroductIon

1.1 On 18 October the Government published the Growth and Infrastructure Bill. Secretary of State for 
Communities and Local Government, Eric Pickles, introduced the second reading of the Growth and Infrastructure 
Bill in the House of Commons on Monday 5 November. The Bill has now been sent to a Public Bill Committee 
for scrutiny and there is a call for written evidence.

1.2 The Marches LEP Planning and Housing Partnership discussed the Bill on 7 November and asked for a 
report to be prepared and circulated to enable the Marches LEP to submit its views in writing to the House of 
Commons Public Bill Committee which is going to consider this Bill before the end of the Committee stage ie 
by Thursday 6 December. (Email to scrutiny@parliament.uk)

2. executIve summary

2.1 The Bill is being brought forward by the Coalition Government as a means of empowering local areas to 
drive economic growth. However, we consider that as currently drafted the bill risks failing to deliver the growth 
we need unless it more fundamentally tackles the real barrier to growth of stalling development rather than 
concentrating on restrictive planning practices, which where they do exist can and should be reconciled locally.

2.2 In common with many other LEP’s the Marches LEP has thousands of homes available to be brought 
forward across its three councils in unimplemented planning permissions; our Marches local councils approve 
over 90% of planning applications, and do so within agreed performance times, making it clear to us that 
planning is not the key barrier to growth.

2.3 The Marches LEP recommends a series of amendments to the Bill which focus on further devolution of 
power and freedoms to the local area to enable the LEP, in harmony with its constituent councils, to really drive 
growth from the bottom up. These include devolving skills funding, removing constraints on local authority 
borrowing for housing and providing councils with more flexibility over their application of planning rules.

2.4 The Marches LEP has recently published a High Level Statement on Planning and Housing “poised 
for Growth” to make its position clear to would be investors and are now urging the Government to focus on 
improving access to development finance and mortgages as the key barriers to bringing forward much-needed 
housing, for instance by lifting restrictions on local authority borrowing for housing, freeing our councils to 
build new affordable homes and kick-start job-creating infrastructure projects.
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3. summary of key measures wIthIn the bIll

3.1 Clauses will:
 — Enable the Secretary of State to designate authorities as “poorly performing”. Once an authority is 

designated, applicants will be able to apply directly to the Secretary of State for the determination of 
their planning application.

 — Allow an appeal to the Secretary of State seeking the renegotiation of the affordable housing element 
of a Section 106 (S106) agreement if the local authority has not agreed to modify the agreement or has 
failed to make a determination within a specified time.

 — Limit the information that a local planning authority can require when determining a planning 
application to those issues that will have a material consideration in the determination of the application.

 — Amend the Town and Village Green registration process to prevent a Town and Village Green 
application from delaying or preventing development in cases when a planning application is in 
progress or has been approved.

 — Include “promoting economic growth” as a key consideration in the Electronic Communications Code.
 — Add commercial and business projects to the Major Infrastructure Regime under the Planning Act 

2008.
 — Postpone the business rate revaluation until 2017.

4. enable the secretary of state to desIgnate authorItIes as “poorly performIng”
4.1 This provision allows an applicant to choose to have their planning application determined by the 

Secretary of State where the local planning authority has been designated as poorly performing.

4.2 It is clear to the Marches LEP that planning is not the main barrier to growth, we have responded to 
initial industry concerns by making a clear commitment to growth and for a proactive “wraparound” planning 
service to support investment opportunities through our “Poised for Growth” Planning and Housing Statement. 
Timely planning decisions are crucial to an efficient and effective planning service, but it is most important to 
reach the right decision in a timeframe agreed with the applicant, rather than an arbitrary deadline. That said, 
we are prepared to hold our local authorities to account locally to ensure that they deliver the growth necessary 
for our success. To this end we have established a Task and Finish Group reporting to the Planning and Housing 
Partnership of the Marches LEP charged with responsibility for further streamlining planning processes and 
being accountable in ironing out any regressive, anti-growth practices where they are identified anywhere within 
the planning system including lengthy legal processes. 

4.3 Defining performance upon quantitative measures ie meeting arbitrary time targets ignores qualitative 
performance by which for example, a decision may take a little longer than the target but reach a good quality 
conclusion and can consequently result in unnecessary, and in the current climate, inexcusable waste of time 
and resources.

4.4 What is alarming to the LEP is the degree to which access to mortgage and development finance is 
constrained because developers can’t borrow to build and first-time buyers can’t get mortgages. Whilst the LEP 
notes the efforts being made by the Government to address these difficulties, it is clear that the problem will 
not be addressed by taking planning decisions away from local communities and placing them with a centrally 
appointed body. This we would argue runs counter to our efforts to support and develop local fit for purpose 
decision making and would be far from cost effective in any guise. The Marches LEP wishes to make the point 
very strongly that Government should be investing much more dynamically and working with LEPs to find ways 
to unplug the blockages which are halting new development and dragging growth potential down.

5. allow an appeal to the secretary of state to renegotIate sectIon 106 affordable housIng

5.1 The measure introduced in the Bill to allow the Secretary of State or his planning inspectorate to intervene 
in renegotiating agreements which have already secured crucial affordable housing is unnecessary in our 
experience as the local authorities in the Marches LEP area have shown themselves to be open and willing to 
renegotiate agreements on an “open book” basis where viability is a genuine concern. In our view the measure 
may actually lead to further delays to implementation and delivery as developers are encouraged to wait for 
the new provisions to come into force hoping for a stronger negotiating position. Indeed, Shropshire Council’s 
prevailing target rate for affordable housing, which is based on dynamic viability model agreed in conjunction 
with a local developer panel, currently stands at just 13%. As has been mentioned above already, amending S106 
requirements alone will not tackle the key issues holding up development and removing the process further from 
local areas will likely undermine community confidence which, although not discussed in the bill is crucial to 
enabling growth and development that has to be acceptable locally. The Marches LEP are of the strong opinion 
that the provision of affordable housing can contribute to growth in its own right by providing housing for a 
workforce in rural areas where house prices are disproportionately higher than urban areas due to lack of supply 
and high demand.

6. lImItIng the InformatIon requIred for determInIng a plannIng applIcatIon 
6.1 Local planning authorities will be limited to requesting information that is reasonable with regard to 

the nature and scale of the proposed development. “Reasonable” is defined as information that will have be a 
material consideration in the determination of the application in question.
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6.2 The Marches LEP is in full agreement with these provisions which seek to appropriately unravel layers 
of complexity imposed on Local Planning Authorities with the otherwise sensible introduction of ONEAPP. We 
have established a TRI-Council review of development management practices and procedures to draw out and 
expand upon best practice within the service and introduce this consistently across the LEP area as part of our 
“Poised for Growth” approach.

7. amendIng the town and vIllage green regIstratIon process

7.1 The Bill allows an owner of land in England to deposit a statement and map with the commons registration 
authority to bring to an end any period of use “as of right” for lawful sports and pastimes on the land.

Applications to register a Town and Village Green will be restricted if, for example, a planning application has 
been made or the land has been identified in a draft or finalised local plan. 

7.2 The Marches LEP is very concerned that in the past town and village green legislation has been used by 
opponents of particular schemes to seek to register land that would not normally be considered “green”, in the 
usual sense of the expression, in order to stall or block development. This runs counter to our remit to promote 
sustainable growth and business.

The Marches LEP is supportive of these proposals that will unlock badly-needed regeneration projects. 

8. Include “promotIng economIc growth” as a key consIderatIon In the electronIc communIcatIons code

8.1 The Marches LEP supports the provision which adds the need to promote economic growth to the list 
of considerations which the Secretary of State must have regard to when making regulations, conditions and 
restrictions on the applications of the electronic communications code. The LEP supports the provisions which 
will sweep away red tape and allow broadband street cabinets and other infrastructure to be installed rapidly 
without requiring lengthy approval processes. However, we are most concerned that these measures will 
not in themselves, tackle the real barrier to broadband roll-out which is the EU State aid hurdle faced by the 
Government in seeking to allocate £530 million to superfast broadband. In order to address the Rural Broadband 
“not spot” problems faced across the Marches which continually hampers business competitiveness and farm 
diversification, the Marches LEP asks that the main focus for Government should be resolving this blockage 
whilst helping us push delivery beyond those areas which are commercially attractive to service providers.

9. add commercIal and busIness projects to the major Infrastructure regIme

9.1 The Bill enables the Secretary of State to direct that certain additional development will in future require 
consent under the nationally significant infrastructure regime. This currently includes energy, transport, water or 
waste projects with business or commercial projects to be prescribed.

9.2 The Marches LEP support new initiatives that would help to fast track nationally significant projects 
falling into this category. The proposals, however for such large scale business and commercial projects to 
be fast-tracked within 12 months is puzzling however as the three local planning authorities within our area 
are already dealing with Major Planning applications in a more timely manner than this and in a timeframe 
which is largely pre-agreed with the developer. Over 90% of all local applications are dealt with within agreed 
timeframes to the satisfaction of all parties and there are already options for an applicant to appeal against non-
determination if the LPA has not issued a decision within the 13 week deadline for major schemes. As stated 
above the Marches LEP is prepared to hold our local authorities to account locally to ensure that they deliver the 
growth necessary for our success.

10. postponement of busIness rates revaluatIon untIl 2017
10.1 The Marches LEP views the move toward local retention of business rates as a step in the right direction. 

It is vitally important that the new system shares a fair balance of risk and reward between local authorities and 
the Treasury, and delivers a fair deal for all local areas with varying capacities to grow. 

10.2 However, the Marches LEP cannot support the postponement of the revaluation of rateable value as it 
will simply exacerbate and perpetuate the difficulties being faced by our high street retailers, amongst others 
during an exceptionally tough trading period. We appreciate that the delay will signal a period of stability for 
businesses holding a property portfolio or trading in areas where underlying rents are increasing but in respect 
of the Marches area we feel that the impact on town centre viability will be significant.

December 2012

Memorandum submitted by Institute of Revenue, Rating and Valuation (IRRV) (GIB 85)

clause 22—postponement of compIlatIon of ratIng lIsts to 2017
I am writing in my capacity as the Deputy Chief Executive of the Institute of Revenues, Rating and Valuation 

(IRRV) in relation to Clause 22 of the Growth and Infrastructure Bill that is currently before Parliament.

The IRRV is the professional body concerned with all aspects of local taxation and local benefits administration 
in the United Kingdom and has members within both the private and public sectors. Institute members are 
engaged in the valuation of real property for taxation and other statutory purposes, the appeals processes, local 
authority benefits administration, local tax administration and financial management in local government. My 
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Institute represents the professional interests of its 4,000 members who work within this broad church. It is the 
only professional body in the United Kingdom that specialises in the law and practice of local authority revenues 
and local taxation collection together with the income-related benefits which support these processes.

I do want to draw your attention to the growing unrest at the government’s decision to postpone the non-
domestic revaluation. The announcement that it has been postponed until 2017 is unwelcome from a large number 
of ratepayers’ viewpoints who at present, are paying considerably more than would be due under a revaluation. 
Of course, we recognise that there are winners and losers from a revaluation; however, the redistribution of value 
follows the fortunes of occupiers of different classes of property. Those types of occupation heavily suffering 
under current economic conditions should see their rateable values fall and those in more buoyant trades may 
well see an increase. We are aware that overall the effect of the revaluation nationwide may be a reduction 
in total rateable value which will cause a consequent increase in the multiplier to probably in excess of 50p. 
Furthermore, we also appreciate how unpopular a redistribution of rate liability will be to some whilst we can 
see how politically this might be unattractive in the lead up to a General Election.

Notwithstanding, the need for revaluation in changing times is more urgent rather than less, and we are 
extremely disappointed to see that the fairness of the system is apparently being undermined by political 
expediency. We are deeply worried for the 300,000 ratepayers who will, according to VOA figures, be paying too 
much in rates for at least two years. There is no mention in the Government’s statement of the use of transitional 
protection for the 800,000 ratepayers who could be adversely affected or an extension of the current deferment 
provisions. In the opinion of the Institute, the new retention scheme could have been manipulated to finance a 
generous scheme over the five year period of the new list. We should like to see more frequent revaluations on 
recommencement of at least every three years. With electronic data there is also no need for an antecedent date 
two years before an effective date and we consider one year is feasible. 

The UK system is the envy of the World but regular revaluation is a key element of an ad valorium property 
tax. The yield from an effective property tax is an important fiscal instrument for all governments. A tax which 
is certain in its levy and even reaches those who regard paying domestic taxes is a favour rather than a duty 
should not be interfered with in such a random decision. Sir Michael Lyons echoed the strengths of a property 
tax in his report on Local Government Finance back in March 2007. In supporting the retention of a property tax 
as a source of revenue for local government, he stressed that it was vital regular revaluations of both domestic 
and non-domestic property took place. We support that view. In addition, there is a real need to undertake a 
comprehensive review of reliefs and exemptions; at the present time, these do not interact with each other do not 
always achieve their purpose. Any possible delay provides us with an opportunity to review the way the current 
system works.

I thank you for taking the time to read the letter and trust my comments are seen as constructive. If the Institute 
can add anything further to the current debate, please let me know.

December 2012


