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EU (Amendment) Bill and the

Lisbon Treaty: Implications for the
UK Constitution

CHAPTER 1: INTRODUCTION

Scope of the report

The remit of the Constitution Committee is to consider the constitutional
implications of all public bills and to keep under review the operation of the
constitution. There can be no doubt that the European Union (Amendment)
Bill,! and the Lisbon Treaty which it aims to implement, are of constitutional
significance. As the Committee recognised in its first ever report, the
relationship between the United Kingdom (UK) and the European Union

(EU) is of “first class constitutional importance”.?

The European Union (Amendment) Bill would provide statutory approval
for the Treaty of Lisbon and incorporate the Treaty in UK law, to enable the
Government to ratify the Treaty; and create new arrangements for
parliamentary approval of future changes to the treaties which will govern the
EU. It is clear, therefore, that our assessment of the bill must also consider
the likely impact of the Lisbon Treaty itself upon the UK constitution.

The Committee is conscious of the work of other committees in both Houses of
Parliament in gathering evidence on the Lisbon Treaty and providing analysis. We
make reference in particular to the report of the House of Lords European Union
Committee, The Treaty of Lisbon: an impact assessment.” It is our intention that our
report should be read in conjunction with that and other reports. QOur approach to
the Lisbon Treaty is different to that of other committees: we are concerned
exclusively with the changes that may be brought about to the workings of
the UK constitution rather than the operation of the EU’s institutions
and processes. We also make comments and recommendations on
Parliament’s control over amendments to the treaties governing the EU.

Our report does not deal with the question of whether or not there ought to
be a referendum either on ratification of the Lisbon Treaty or on the UK’s
membership of the EU.* Whilst the principles and practices governing the
use of referendums are clearly of constitutional importance, an inquiry into
this subject would require us to range well beyond EU matters. It is a subject
which the Committee may choose to return to at a later date.

In preparing this report, we decided to adopt methods similar to those used
in our report on The Draft Constitutional Treatry for the European Union in

Introduced to the House of Lords on 12 March 2008.

1st Report (2001-02): Reviewing the Constitution: Terms of Reference and Method of Working (HL Paper 11),
paragraph 42.

10th Report (2007-08): The Treaty of Lisbon: an impact assessment (HL Paper 62).

In the Committee’s 9th Report (2002-03): The Draft Constitutional Treaty for the European Union (HL Paper 168),
we published written evidence from Professor Rodney Brazier on this issue, who noted “the inadequacy of
the present ad hoc situation concerning referendums” (page 47).
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October 2003.° Accordingly, we issued a Call for Evidence to a panel of
academic experts from across the UK. We are indebted to those who
responded and their evidence is published with our report.

e Professor Mads Andenas (University of Leicester, who wrote with
Professor Andreas Follesdal of the University of Oslo)

e Dr Gordon Anthony (Queen’s University, Belfast)

e Professor Damian Chalmers (I.ondon School of Economics and Political Science)
e Professor Alan Dashwood (University of Cambridge)

e Dr Valsamis Mitsilegas (Queen Mary, University of London)

e Professor Jo Shaw (University of Edinburgh)

e Dr Eleanor Spaventa (University of Durham)

e DProfessor Takis Tridimas (Queen Mary, University of London)

e Professor John Usher (University of Exeter)

We also wrote to the Foreign Secretary to ask him to set out the
Government’s view of how the Lisbon Treaty would affect the UK
constitution. His reply is reproduced alongside the other evidence.

The Foreign and Commonwealth Office has produced a consolidated version
of the texts of the two treaties that will, if the Lisbon Treaty comes into
force, govern the operation of the EU: the Treaty on European Union and
the Treaty on the Functioning of the European Union.® All references are to
those versions of the treaties.

Background to the Lisbon Treaty
There are two principal treaties under which the EU currently operates:

e the Treaty establishing the European Community (often referred to as
‘the Treaty of Rome”); and

e the Treaty on European Union (the Maastricht Treaty).

Amendments to these treaties were made most recently by the Treaty of
Amsterdam (which entered into force in May 1999) and the Treaty of Nice
(February 2003).”

In 2003, the Convention on the Future of Europe (chaired by the former
President of France, Valéry Giscard d’Estaing) concluded work on a Drajft
Treaty establishing a Constitution for Europe.® The purpose of this new treaty
was, in the words of the Government, “to make the EU more efficient,
simpler to understand, more accountable to the European and national
Parliaments, and better prepared to function effectively with 25 and more
members”.” The text produced by the Convention was revised and agreed at
an Inter-Governmental Conference and adopted in October 2004 as a Treaty

Ibid.

Consolidated Texts of the EU Treaties as amended by the Treary of Lisbon, Cm 7310. The text of the Lisbon
Treaty is published as Cm 7294.

Various Treaties of Accession have also enlarged the membership from the original six states to 27.

The text was scrutinised by this Committee and others. See The Draft Constitutional Treaty for the European
Union (HL Paper 168) and, for example, the European Union Committee’s 41st Report (2002—-03): The
Future of Europe: The Convention’s Draft Constitutional Treaty (HL Paper 169).

Cm 5934, p 16.
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establishing a Constitution for Europe (“the Constitutional Treaty”). The
agreed text of the Treaty was laid before Parliament in August 2003.° In
order for the Treaty to come into force, it needed to be ratified by all
Member States according to the requirements of their national constitutions.
In 18 of the Member States, the Constitutional Treaty was ratified. In May
and June 2005, however, the Treaty was rejected by the people of France
and the Netherlands in referendums. The seven remaining Member States
(including the UK) therefore halted the procedures leading to ratification.

10. Following the demise of the Constitutional Treaty, EU leaders agreed a

11.

detailed mandate for a new reform treaty at the European Council in June
2007. This led to the Lisbon Treaty, which was agreed by the governments
of the Member States in Portugal in December 2007."' If ratified by all
Member States, the Treaty will come into force on 1 January 2009. There
has been considerable debate over how different the Lisbon Treaty is
compared to the abandoned Constitutional Treaty. We do not enter
into that debate. Our focus in this report is on the changes that the
Lisbon Treaty would make to the arrangements currently in force.

Amendments made by the Lisbon Treaty

The Lisbon Treaty would make numerous textual amendments to the Treaty
on European Union and the Treaty of Rome. Notably, it would bring an end
to the legal entity called the European Community (EC) so that henceforth it
would be the EU that exercises all powers under the Treaties. The existence
since 1992 of two European entities (the EC and the EU) along with the
terminology of ‘three pillars’'? representing different fields of policy and law-
making has done little to assist public understanding of ‘Europe’, and it is to
be hoped that this change will bring greater clarity.

12. If the Lisbon Treaty comes into force, there will still be two principal treaties

governing the operation of the EU:

e the Treaty on European Union, which as now will be a relatively short
document—the 55 Articles set out the principles, basic institutional
framework and main policy areas over which the EU has responsibilities;
and;

e the Treaty on the Functioning of the European Union—this is the renamed
Treaty of Rome, as amended, and provides a more detailed statement of
the powers and procedures of the EU institutions in 358 Articles.

13. The Treaty on the Functioning of the European Union would be in seven

parts.

10

11

Cm 6429.

For the Government’s stance in the final negotiations of the treaty, see the White Paper published by the
Foreign and Commonwealth Office, The Reform Treaty: The British Approach to the European Union
Intergovernmental Conference, Fuly 2007 (Cm 7174).

In The Treaty of Lisbon: an impact assessment, the European Union Committee explained: “Under the
existing Treaties, the ‘first pillar’ of the European Union is the supranational European Community. The
‘second pillar’ (foreign and security policy) and ‘third pillar’ (ustice and home affairs) are areas of
intergovernmental cooperation with their own decision-making mechanisms, where the Union does not
have explicit legal personality. The Lisbon Treaty merges the first and third pillars, and abolishes the
European ‘Community’ because the distinction is no longer necessary—there is just one organisation, the
Union. Justice and home affairs policy moves into the generally applicable mechanisms of the Union (based
on those of the old first pillar/Community), which are laid out in the TFEU. The Common Foreign and
Security Policy, which remains subject to specific procedures, is outlined in the TEU” (paragraph 2.4).
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TABLE 1
Treaty on the Functioning of the European Union
Part One Categories and areas of Union competence
Part Two Non-discrimination and citizenship of the Union

Part Three | Union policies and internal actions

Part Four Association of the overseas countries and territories
Part Five External action by the Union
Part Six Institutional and financial provisions

Part Seven | General and final provisions

14. 'This report considers those aspects of Parts One, Two, Six and Seven that are of
relevance to the UK constitution, but we do not consider Parts Four and Five. It
is Part Three of the Treaty on the Functioning of the European Union which is
the most significant for our purposes. It sets out provisions (many of which are
already in place) on policy and law-making powers in the following areas:"?

TABLE 2
Part 3 of the Treaty on the Functioning of the European Union

I The internal market

1I Free movement of goods

111 Agriculture and fisheries

v Free movement of persons, services and capital
\% Area of freedom, security and justice

VI Transport

VII Common rules on competition, taxation and approximation of laws
VIII Economic and monetary policy

IX Employment

X Social policy

XI The European Social Fund

XII Education, vocational training, youth and sport

XI1I Culture

X1V Public health

XV Consumer protection

XVI Trans-European networks (in the areas of transport, telecommunications
and energy infrastructures)

XVII Industry

XVIII | Economic, social and territorial cohesion

XIX Research and technological development and space

XX Environment

XXI Energy

XXII Tourism

XXIII | Civil protection against natural or man-made disasters

XXIV | Administrative co-operation

13 The numbers correspond to the “Titles’ into which Part Three is sub-divided.
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15. Most of the competences enumerated as Titles I to XXIV in Part Three of
the Treaty on the Functioning of the European Union already exist in the
current treaties. From the perspective of the UK constitution, some of the
most potentially significant innovations relate to Title V, the “area of
freedom, security and justice”.'* This includes provisions on internal and
external border controls, asylum and immigration, and prevention of crime,
racism and xenophobia. In also encompasses judicial cooperation in civil and
criminal matters, police cooperation, and the operation of Europol (the
European Police Office). We comment on the constitutional implications in
Chapter 3.

16. Another important change concerns the Charter of Fundamental Rights of
the European Union, which we consider in Chapter 3. In its current
incarnation, it is a political document rather than a legally binding one.
Under the Lisbon Treaty, the amended version of the Charter (agreed in
December 2007) would acquire legal force.

Protocols

17. The Lisbon Treaty also contains 35 protocols, which are attached to and
would have the same legal effect as the Articles of the Treaties. Some of the
protocols are new; others are amended versions of protocols in the current
Treaties. A number of protocols relate to or have implications for national
constitutional matters:

e Protocol on the role of national parliaments in the European Union;
e Protocol on the application of the principles of subsidiarity and proportionality;

e Protocol on the position of the United Kingdom and Ireland in respect of
the area of freedom, security and justice (i.e. Title V of Part Three of the
Treaty on European Union); and

e Protocol on the application of the Charter of Fundamental Rights of the
European Union to Poland and to the United Kingdom.

Declarations

18. Finally, a number of ‘declarations’ were made at the time of agreeing the
Lisbon Treaty, some of which relate to matters of constitutional
significance.”” A declaration, unlike a protocol, is not legally binding. It may,
however, have political force and provided that it has been agreed by all
Member States, the European Court of Justice (ECJ) may have regard to a
declaration in interpreting Treaty provisions to which it relates, insofar as it
does not conflict with those provisions.

14 See The Treaty of Lisbon: an impact assessment, Chapter 6.

15 For example, Declaration 17 concerning primacy provides that: “The Conference recalls that, in
accordance with well settled case law of the Court of Justice of the European Union, the Treaties and the
law adopted by the Union on the basis of the Treaties have primacy over the law of Member States, under
the conditions laid down by the said case law. The Conference has also decided to attach as an Annex to
this Final Act the Opinion of the Council Legal Service on the primacy of EC law as set out in 11197/07
JUR 260): ‘Opinion of the Council Legal Service of 22 June 2007. It results from the case-law of the
Court of Justice that primacy of EC law is a cornerstone principle of Community law. According to the
Court, this principle is inherent to the specific nature of the European Community. At the time of the first
judgment of this established case law (Costa/ENEL, 15 July 1964, Case 6/6411) there was no mention of
primacy in the treaty. It is still the case today. The fact that the principle of primacy will not be included in
the future treaty shall not in any way change the existence of the principle and the existing case-law of the

5 %

Court of Justice’.
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CHAPTER 2: PARLIAMENTARY CONTROL OF FUTURE
ALTERATIONS TO THE EUROPEAN UNION TREATIES

In this chapter we examine how formal amendments and other changes may
in the future be made to the treaties on which the European Union is
founded—principally, these are the Treaty on European Union and the
Treaty Establishing the European Communities (to be renamed the Treaty
on the Functioning of the European Union if the Lisbon Treaty comes into
force). Our particular focus is on the power of the UK Parliament to control
the Government’s ability to agree to such amendments and changes and to
be involved more generally in the processes of treaty revision.

Consideration of this issue takes place against the general background of the
Ministry of Justice’s consultation paper The Governance of Britain—War
Powers and Treaties: Limiting Executive Powers,'° published in October 2007.
We note, however, that the consultation paper does not address in any detail
the special arrangements (considered below) that apply to treaties upon
which the EU is founded.

How the Treaties may be amended in the future

The two key EU Treaties mentioned above will, if the Lisbon Treaty comes
into force, continue to constitute the principal framework under which the
EU operates. This framework would remain the basis of the relationship
between the Union and its Member States. Given that the relationship
between the UK and the EU is of “first class constitutional importance”,'” it
follows that questions of how and by whom the Treaties may be amended are
of constitutional significance. The Treaties as revised by the Lisbon Treaty

would enable amendments to be made in three main ways.

e The “ordinary revision procedure” set out in Article 48(2)—(5) of the
Treaty on European Union. A convention—composed of representatives
of national parliaments, heads of state or government of Member States,
the European Parliament and the Commission—must be held to examine
proposals for amendments, though this may be dispensed with “should
this not be justified by the extent of the proposed amendments”. Each
Member State would need to ratify the amendments.

e The “simplified revision procedure” set out in Article 48(6) and 48(7) of
the Treaty on European Union. The former deals with future proposed
changes to Part Three of the Treaty on the Functioning of the European
Union (internal policies and action of the Union).'® The latter deals with
future proposals to change voting methods in the Council or the
legislative procedure (and because of this scope may be regarded as a kind
of ‘passerelle’).

e The so-called passerelles (‘bridges’) in the Treaties which permit procedural
requirements in relation to some decision-making to be altered by the
European Council or the Council without formal revision of the Treaties."

6 Consultation Paper CP 26/07, Part 2.

17 See paragraph 1, above.

8 See Table 2, above.

19 See paragraph 32, below.
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Clauses 5 and 6 of the European Union (Amendment) Bill would impose
new requirements for prior parliamentary approval before the Government
formally binds the UK to agree to amendments made under the ordinary
revision procedure, the simplified revision procedure or the passerelles.

The Ordinary Revision Procedure

Clause 5 of the Bill seeks to create a new requirement for prior parliamentary
authorisation of ratification. It would apply to amendments of the founding
treaties—the Treaty on European Union, the Treaty on the Functioning of
the European Union and the Treaty Establishing the European Atomic
Energy Community—when those amendments are made by the “ordinary
revision procedure”.

Before examining clause 5 in more detail, it must be noted that the need for
express parliamentary approval before the Government ratifies a treaty
amending the founding Treaties of the EU has been recognised in one
important respect for some time. Section 12 of the European Parliamentary
Elections Act 2002 (a consolidating statute) provides that “No treaty which
provides for any increase in the powers of the European Parliament is to be
ratified by the United Kingdom unless it has been approved by an Act of
Parliament”.* Section 12 of the 2002 Act was originally enacted as section 6
of the European Assembly Elections Act 1978. The provision was introduced
by a Government amendment at Committee Stage in the House of
Commons “to allay the concern expressed by some Members of Parliament
that direct elections would be the first step towards increasing the Assembly’s
[i.e. European Parliament’s] powers”.?’ The then Foreign Secretary,
Dr David Owen, referred to “the continuing anxiety of many hon. Members
that direct elections mean movement towards federalism inside the
Community, and that it might be followed by other moves whereby the
powers of the House of Commons would be eroded through the extension of
those of the European Assembly, without there being adequate consideration
of the issues in Parliament and without Parliament having the full

opportunity of examining any such change”.??

The relationship between the requirement for parliamentary approval under
section 12 of the European Parliamentary Elections Act 2002 (which
clause 4 of the bill seeks to provide) and clause 5 of the bill, which would
apply in the future, is not clear. It is not immediately obvious whether in the
future the requirements of clause 5 would in effect supersede that imposed
by section 12 of the 2002 Act or whether the existing and new provisions are
intended in some way to complement each other. Clause 5 is drawn more
broadly than section 12 in that it is not confined to treaty amendments which
increase the powers of the European Parliament. It is possible to envisage
treaty amendments which fall outside the scope of section 12 (for example,
amendments to common foreign and security policy) but which would fall

20 Clause 4 of the Bill will provide parliamentary approval for the use of the Government’s prerogative powers
to ratify the Lisbon Treaty for the purposes of section 12. Similar provisions are to be found in the several
European Union (Amendment) Bills that have been introduced to Parliament since 1978 following
agreements between EU Member States to amend the founding treaties. In and of itself there is therefore
little that is constitutionally noteworthy about clause 4.

21 Patricia M. Leopold, “European Assembly Elections Act 1978 (1979) vol 42 Modern Law Review 66, p 67.
22 HC Deb 2 February 1978 col 794.
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within the ambit of clause 5. It is difficult, perhaps impossible, to envisage
treaty amendments which fall within section 12 but outside clause 5.

If it is the case that clause 5 is intended to subsume any possible amendment
that might in the future fall within section 12 of the 2002 Act, there appears
to be no practical purpose in retaining section 12 on the statute book.

We welcome the requirement created by clause 5 of the Bill that the
Government must seek parliamentary approval before ratifying any
future amendments to the founding Treaties made under the
“ordinary revision procedure”. However, we call upon the
Government to explain and resolve the relationship between the new
requirement created by clause 5 and the existing requirement under
section 12 of the European Parliamentary Elections Act 2002 for
parliamentary approval of treaty amendments which enlarge the
powers of the European Parliament.

The Simplified Revision Procedure

As we have already noted, the simplified revision procedure would operate in
relation to two kinds of change.

e Article 48(6) is about changes of substance. It would enable amendments
to be made to Part Three of the Treaty on the Functioning of the
European Union.”” The European Council (the heads of state or
government of the Member States, its President and the President of the
Commission) would, after consultation, be able to adopt a decision
amending “all or part of the provisions of Part Three” although the
amendments “shall not increase the competences conferred on the Union

in the Treaties”.**

e Article 48(7) is about changes of procedure. It covers future proposals to
change the voting method in the Council from unanimity to qualified
majority voting (in which each Member State’s minister’s vote is weighted
to reflect the size of the Member State’s population) in a given area of the
Treaty on the Functioning of the European Union or in Title V of the
Treaty on European Union (General provisions on the Union’s external
action and specific provisions on the Common Foreign and Security
Policy). Article 48(7) would also allow the European Council, by
unanimity, to substitute the ordinary legislative procedure (co-decision of
the Council and European Parliament) in areas where the Treaty on the
Functioning of the European Union provides for special legislative
procedure. These particular simplified revision procedures may be
regarded as ‘passerelles’ (which we consider further below).

Under Article 48(7) of the Treaty on European Union, national parliaments
must be notified of any intended exercise by the European Council of the
simplified revision procedure in respect of changes of procedure. If any
national parliament “makes known its opposition within six months”, the
European Council would not be able to make the revision. Any revision
would have to be agreed unanimously by the European Council (so every
Member State has a veto) and the consent of the European Parliament would
also be required.

23 See Table 2, above.

24 For more detailed discussion see The Treaty of Lisbon: an impact assessment, Chapter 3.
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In addition to the constraints on the use of the simplified revision procedure
contained in the Treaty on European Union, the European Union
(Amendment) Bill would provide further controls within the UK. Clause 6
provides that “a Minister of the Crown may not vote in favour or otherwise
support a decision” relating to the use of the simplified revision procedure
powers under either Article 48(6) or 48(7) “unless Parliamentary approval
has been given”. Under clause 6(2) of the Bill, Parliamentary approval would
be deemed to have been given if each House approved a motion moved by a
minister seeking approval for the Government’s intention to support the
adoption of a specified draft decision.

We welcome the specific requirement contained in the Bill for
parliamentary approval prior to Government agreement to
amendments made under the simplified revision procedure. These
provisions of national law would reinforce the controls contained in
the Treaty on European Union itself.

Passerelles

The term passerelle has slipped into the jargon of the EU. It is not a term used
in the Treaties but has been coined to describe a category of provisions in the
Treaties which permit alterations to be made to decision-making processes
within the EU institutions without the need for a formal amendment to the
Treaties. There are a number of passerelles in the Lisbon Treaty including, as
we have noted, the simplified revision procedure set out in Article 48(7).
Changes made under the passerelle provisions, once agreed by the
governments of Member States, are typically brought about by the adoption
of a decision by the Council.

Professor Tridimas told us that “It is clear that these provisions [the
passerelles] are far reaching since they enable decisions which are taken by
unanimity, and in which therefore national Governments retain the power of
veto, to be taken in the future by majority without the need to go through the
full procedure for the revision of the Treaties” (p 75).

In respect of Article 48(7) of the Treaty on European Union and Article 81%
of the Treaty on the Functioning of the European Union, national
parliaments must be notified of proposed changes in procedure and if any
objection is forthcoming (within six months) the revision cannot be made.
Professor Tridimas explained that “Member States enjoy discretion as to
how national Parliaments may exercise that power. In particular, it will be up
to each Member State to decide whether a decision to oppose a Treaty
revision should be taken by a simple or any other kind of majority” (p 76).

Clause 6 of the Bill would introduce parliamentary control over the
Government’s capacity to agree to changes made under passerelles: “A
Minister of the Crown may not vote in favour of or otherwise support a
decision ... unless Parliamentary approval has been given”. Clause 6(1)(b)
deals with the general passerelle in Article 48(7) TEU, which is made under
the simplified revision procedure. Paragraphs (b) to (i) of clause 6(1) of the
bill deal with other passerelles created elsewhere in the Treaty.

25 Article 81 contains a provision allowing the Council to change the legislative procedure in respect of family
law with cross-border implications.
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We asked the Foreign and Commonwealth Office to explain the significance
of the seven passerelles listed as paragraphs (c) to (i) of clause 6(1) and
whether there were other passerelles or similar provisions in the Treaties that
were not being made subject to prior parliamentary approval in the bill. They
responded by saying:

“The Bill includes all provisions which allow a move from unanimity to
QMV or co-decision. This is further to the Prime Minister’s
commitment in his post European Council statement on 22 October
where he said: “To ensure that no government can agree without
Parliament’s approval to any change in European rules that could, in any
way, alter the constitutional balance of power between Britain and the
European Union, we will make a provision in the Bill that any proposal
to activate the mechanisms in the treaty which provide for further moves
to QMV—but which require unanimity—will have to be subject to a
prior vote by the House.” The Bill also covers the two new general
simplified revision procedures which are introduced in by Article 48
TEU, as amended by the Lisbon Treaty. The Bill does not purport to
cover all provisions which are, or could be, considered to be passerelles.
Such provisions have existed since the Single European Act and have
not previously been made the subject of a statutory requirement for
Parliamentary approval.”

We also sought clarification of the scope and operation of clause 6(3) of the
bill which seeks to create a “disapplication provision” in relation to the
requirement for parliamentary authorisation. Such a provision, if accepted by
Parliament, would allow the Government to agree to a draft decision which is
slightly different from the one that Parliament approved in the first place.
The Foreign and Commonwealth Office told us:

“In most cases, notably proposals to move to QMYV or co-decision, the
choice will simply be either to support or reject a specified draft
decision. There may however be occasions where some negotiation on
the final wording of a specified draft decision may be envisaged—for
example in relation to the date from which a decision is to take effect or,
in relation to the simplified revision procedure, the precise language of a
proposed change to a provision in Part III of the Treaty on Functioning
of Union. In these cases, the Bill makes clear that any flexibility is
entirely a matter for Parliament where it wishes to allow Ministers some
flexibility to take advantage of the negotiating process in order to
promote the UK’s interests.”?°

Under clause 6(2), Parliamentary approval would only be deemed to have
been given if each House agreed the motion without amendment. However,
clause 6(3)(b) makes clear that Parliament would be free to reject a
Minister’s proposal to be granted the negotiating flexibility outlined above
(through the disapplication provision) while still authorising the Government
to support a specified draft decision. This reinforces the point made above,
that the granting of the negotiating flexibility envisaged by clause 6(3) would
be wholly a matter for Parliament.

It will be for the House as a whole to consider whether the Bill sets out with
sufficient specificity the procedures to be adopted when the Government

26 Supplementary evidence not printed.
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moves a motion seeking approval for support of a specified draft decision. As
a minimum, it may be thought desirable to have an express statutory
requirement to lay an explanatory document before Parliament.”” Such a
document might, for example, include information about consultations that
the Government has carried out with the devolved administrations. The Bill
is silent as to the length of time that Parliament and its committees would
have to scrutinise the Government’s proposals. In other contexts, legislation
enables Parliament to consider draft proposals and specifies a timetable;*®
this is a model that might be adopted here.

We broadly welcome the provisions in the European Union
(Amendment) Bill which would establish parliamentary control over
Government decisions to agree to changes under the passerelle
mechanisms. There are, however, two ways in which the procedure
could be strengthened so as to ensure proper scrutiny. We
recommend that the Government lay an explanatory memorandum
or make a written statement when tabling a motion seeking approval
for support of a specified draft decision; and we further recommend
that the Bill be amended to ensure that Parliament is given sufficient
time to scrutinise the proposals in respect of passerelles.

Whilst we accept that some passerelle mechanisms have existed in
earlier EU Treaties, we are not convinced that this fact alone provides
a cogent justification for the Bill’s omission of a comprehensive list of
passerelle and similar enabling provisions both in the Lisbon Treaty
and in previous treaties. We call on the Government to provide a list
enumerating all these provisions in order to allow Parliament to
consider during the passage of the Bill whether each one should or
should not be subject to parliamentary control under clause 6.

The Flexibility Clause

Finally, we draw attention to Article 352 of the Treaty on the Functioning of
the European Union which, whilst not amending the Treaties, would enable
the Council, with the consent of the European Parliament, to adopt
measures “to attain one of the objectives set out in the Treaties” even though
the Treaties “have not provided the necessary powers”.* This provision
already exists in the current treaties as Article 308 EC. In his evidence to us,
Professor Chalmers noted that Article 352 would have “a wider remit as it
acts as a flexibility provision to the Union now and not the EC. This is
particular[ly] significant given the frequent usage of Article 308 EC, about
30 times [per annum]” (p 12). Clearly, Parliament will wish to pay
particular attention to initiatives brought under Article 352 of the
Treaty on the Functioning of the European Union in its role of
scrutinising compliance with the principles of subsidiarity and
proportionality.”

27 In a different context, see for example section 14 of the Legislative and Regulatory Reform Act 2006.

28 For example, section 15 of the Legislative and Regulatory Reform Act 2006.

29 Considered in more detail in The Treaty of Lisbon: An Impact Assessment para 11.17.
30 See Table 3 below.
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CHAPTER 3: THE LISBON TREATY AND THE UK
CONSTITUTION

Introduction

In this Chapter, we consider those features of the Lisbon Treaty that appear
to have direct implications for the UK constitution. In surveying these we do
not seek to replicate the detailed work of the European Union Committee in
their report, The Treaty of Lisbon: an impact assessment. Rather, the two
reports should be read in conjunction with each other.

In our Call for Evidence, we invited witnesses to address how
implementation of the Lisbon Treaty would affect the practical operation of
the key elements of the UK constitution. We start by considering whether the
Lisbon Treaty is likely to bring about a period of stability in the UK’s
relationship with the EU. We then look at the possible impact of the Lisbon
Treaty on the following areas of constitutional significance:

e the definition of the competences of the EU and Member States;
e people’s rights and responsibilities;

e citizenship;

e the UK Parliament and parliamentary sovereignty;

e the UK’s nations and regions;

e the Area of Freedom, Security and Justice; and

e the courts and the judiciary.

An issue which has generated debate is whether the Government have
successfully defended their ‘red lines’. The ‘red lines’ were non-negotiable
positions which the Government insisted were preconditions to the UK
agreeing to the text of the Lisbon Treaty. The ‘red lines’ related to the
following areas:

e labour and social legislation;

e foreign and defence policy;

e police and judicial processes;

e the tax and social security system; and
e national security.

Making a judgement on the solidity of the exemptions secured in these five
areas is highly complex and we do not seek to duplicate the detailed policy
analysis undertaken by the European Union Committee. However, as part of
our examination of the arrangements in respect of the Area of Freedom,
Security and Justice (an area which relates to key aspects of the UK
constitution) we do consider the exemptions secured in accordance with the
third of these ‘red lines’.

A lasting settlement?

Given the failure of the Treary establishing a Constitution for Europe (the
Constitutional Treaty), and the frequency with which reforms have been
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proposed in recent years, we sought to gauge whether the Lisbon Treaty
offers the prospect of a period of stability in the years ahead. As
Professor Tridimas pointed out, the treaties governing the EU have been
amended no fewer than nine times in the past 30 years, leaving aside the
Charter of Fundamental Rights of the European Union and the Lisbon
Treaty itself.

The Government view the reforms that would be brought about the Lisbon
Treaty as providing a lasting settlement. They drew to our attention the
agreement made at the December 2007 European Council that “the Lisbon
Treaty provides the Union with a stable and lasting institutional framework.
We expect no change in the foreseeable future, so that the Union will be able
to fully concentrate on addressing the concrete challenges ahead, including
globalisation and climate change”. The Government also highlighted the
preamble to the Lisbon Treaty which provides that it will “complete the
process started by the Treaty of Amsterdam and by the Treaty of Nice with a
view to enhancing the efficiency and democratic legitimacy of the Union and
to improving the coherence of its action” (p 19).

Dr Anthony told us that the Lisbon Treaty represented a “further
maturation” of the EU, but equally the proposed new institutional
arrangements should not be regarded “as key to any lasting settlement”
(p 19). Similarly, in a forthcoming academic article sent to us, Professor Paul
Craig states that the Lisbon Treaty would “not represent ‘constitutional
finality’”, though it would “provide the institutional foundations for the EU
to move forward in the next decade”.”® Professor Usher’s view was that,
while the Lisbon Treaty “should not be regarded as set in stone, it should
considerably reduce the need for frequent Treaty amendments”. He
tentatively suggested that, in terms of the scope of the EU’s powers, “a
plateau has been reached, though it is highly unlikely that there will never be
a future issue which it is felt appropriate to deal with at Union level” (p 79).
Professor Dashwood reminded us, though, that “there can be no further step
towards a closer union without amending the Treaties” and that the Lisbon
Treaty “will not remove Member States’ control over such developments”

(p 16).

Constitutional stability is a desirable characteristic. We note that the
Government view the reforms that would be brought about by the
Lisbon Treaty as providing a lasting settlement. We therefore hope
that, if ratified, the Treaty will provide a period of stability in the
institutional framework of the EU and we urge the Government to use
their influence to ensure that this is the case. This, in turn, will enable
the UK constitution to develop further the procedures needed to
ensure that the Government are properly accountable for the exercise
of their powers in the sphere of the European Union, with effective
roles for the United Kingdom Parliament and the governments and
legislatures of Northern Ireland, Scotland and Wales.

Defining the European Union’s competences

From the perspective of the UK constitution, clarity about the allocation of
policy and law-making powers between different spheres of government is of

31 “The Lisbon Treaty, Process, Architecture and Substance”: to be published in the April edition of the
European Law Review.
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obvious importance. While such ‘division of powers’ questions are
commonplace in federal systems, they have not needed to be addressed in
the UK until comparatively recent decades. The modern ‘multi-level’
constitutional arrangements which now exist require clear demarcations of
responsibility between the UK Government and the devolved
administrations in Northern Ireland, Scotland and Wales, as well as between
the UK as a whole and the EU.

The Lisbon Treaty makes a welcome attempt to set out with greater clarity
the demarcations of responsibility between Member States and the EU.
Professor Dashwood highlighted “the addition to Article 1 [of the Treaty on
European Union] of the phrase ‘on which the Member States confer
competences to attain objectives they have in common’”. He said that “this
asserts the primacy of the Member States in two ways: they are the source of
the Union’s competences; and the Union exists to enable them to pursue
common objectives” (p 17). Articles 4 and 5 of the Treaty on European
Union set out a “principle of conferral”, under which “competences not
conferred upon the Union in the Treaties remain with the Member States”
(Article 4(1)).”* Those Articles also outline the principles of subsidiarity’’
(compliance with which will be ‘policed’ by national parliaments) and
proportionality. The EC]J will, as at present, have the final say in determining
the legal boundaries of the competences.

The Government welcomed these clarifications, telling us that “The Lisbon
Treaty sets out—for the first time—definitions and lists of the Union’s
competences, setting out clearly the areas where [the] EU can act. The
Treaty underlines that the EU can only act within the limits of the
competences conferred on it by the Member States. It also recognises that
competences can be transferred back to Member States. The Treaty
explicitly confirms for the first time that national security remains the sole
competence of Member States” (p 20).

Acknowledging that issues of competences were “hugely complex”,
Dr Anthony nonetheless told us that “the delimitation of competences within
the Reform [Lisbon] Treaty marks a very definite move towards a clearer
allocation of power between the EU and it[s] Member States” (p 10).

Professor Shaw’s assessment was less favourable. She suggested that the
“provisions are doubtless more concerned with sending signals containing
certain symbolic messages about European integration to key national
interests” (p 66). Professor Tridimas agreed that the categorisation of
competences, whilst increasing transparency, would “not avoid intricate
problems of interpretation” nor would it necessarily provide “bright lines
between the powers of the Union and those of the Member States” (p 72).

Questions of distribution of power are inherently complex. In the
United Kingdom, devolution and membership of the European Union
have the combined consequence that the United Kingdom
Government and Parliament operate in a system of multi-level
governance: for practical purposes they have such powers as have not
been conferred on the devolved administrations and legislatures or

32 See The Treaty of Lisbon: an impact assessment, Chapter 2.

33 Subsidiarity is the principle that action should only be taken by the Community or Union if, and in so far
as, the objectives of the proposed action cannot be sufficiently achieved by the Member States and can
therefore be better achieved at European level.
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the European Union. With this in mind, we welcome the Lisbon
Treaty’s attempt to set out with greater clarity the demarcations of
responsibility between Member States and the European Union.
These demarcations will continue to be open to interpretation by the
European Court of Justice.

In addition, Articles 2 to 6 of the Treaty on the Functioning of the European
Union set out areas of policy in which (a) there is exclusive competence for
the EU, (b) competence is shared between the EU and the Member States,
and (c) EU actions may support, coordinate or supplement the actions of the
Member States. Professor Dashwood said that the categories of exclusive,
shared and supporting competences are “usefully defined” by the Treaty,
adding that this is “by way of a clarification: the definitions reflect
distinctions found in the detailed provisions of the present [Treaty
Establishing the European Communities]” (p 17).

However, Professor Shaw argued that the statement of categories of
competence “does not ultimately appear to offer the promised simplification
for the benefit of citizens” because they are being introduced “without in fact
changing the existing conceptual basis upon which powers are attributed and
defined, under the legal basis system of the existing Treaties” and they will
coexist “with the limited attempts which the Court of Justice has made,
notably in the sphere of external economic action, to define a distinction
between shared and exclusive competences” (pp 66—7).

The articulation of categories of competence in the Treaty on the
Functioning of the European Union would be a useful step in
clarifying the distribution of powers between the European Union and
the Member States.

People’s rights and responsibilities

Introduction

Rights and responsibilities are a key element of the UK constitution. The
Lisbon Treaty would make changes relating to two of the main documents
setting out people’s rights: the Charter of Fundamental Rights of the
European Union (‘the Charter’) and the European Convention on Human
Rights (ECHR). We now consider the likely impact of these changes on
rights and responsibilities in the UK.

First, Article 6 of the Treaty on European Union, as amended by the Lisbon
Treaty, would make the Charter (first agreed by the governments of the
Member States in December 2000) legally binding.”* Although the 54
Articles of the Charter are not set out in the Treaty, they are declared to
“have the same legal value as the Treaties” (Article 6.1). Until now the
Charter has been a political document, though one referred to from time to
time in the European Court of Justice (EC]) and national courts. The
Charter contains “rights” (which may be enforced by courts) and
“principles” (which are factors to be taken into account by courts when
interpreting legislation but which do not in and of themselves create

3¢ The Lisbon Treaty refers to the amended 2007 version of the Charter (2007 OJ C 303/1). The revised text
of the Charter may be found at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:C:2007:303:0001:0016:EN:PDF.
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enforceable rights).”> Protocol 7 to the Lisbon Treaty provides for the
application of the Charter to the UK and Poland.

Second, Article 6.2 provides that the EU “shall accede to the European
Convention for the Protection of Human Rights and Fundamental

Freedoms” (the full title of the ECHR).

The practical significance of the Charter

As we have noted, although the Lisbon Treaty does not set out the provisions
of the Charter, it would give express legal effect to it. The Government told
us that “the Charter will be addressed primarily to the EU institutions who
will be required to recognise the rights, freedoms and principles in the
Charter. The Charter simply records existing rights which already bind
Member States when they implement EU law. The Charter creates no new
enforceable rights” (FCO memorandum, p 31).

Several of the witnesses stressed that fundamental rights in EU law were
nothing new. Dr Spaventa emphasised that “fundamental rights have long
been recognised to be part of the general principles” of EU law (p 67; see
also Professor Chalmers p 13). She said that the “Charter does not create
‘new rights’, it merely codifies existing rights” and noted that it is in any case
“primarily directed at the European institutions to ensure that when they
legislate or take any other action they are bound by fundamental rights”. It
only applies to Member States when they are implementing EU law, she
explained (p 68).

Similarly, Professor Dashwood explained that “the change in the Charter’s
status [is] unlikely to amount to much more than a formality. The European
Courts can be expected to refer to the Charter more regularly than at
present, but only by way of confirmation, once the existence of a right has
been established in the traditional way, by pointing to the European
Convention or to constitutional traditions common to the Member States”
(p 16). He has also written that “the Charter is not, in itself, a source of
rights but simply provides a record of rights that receive protection within the

Union, from one source or another”.*

Professor Chalmers told us that there was “very little evidence” of the EU
fundamental human rights law which has been enunciated by the EC]J in
recent years “disrupting the British constitutional settlement in any way”.
And, while the Lisbon Treaty would have the effect of “enunciating a
broader explicit catalogue of rights”, it also contains “greater constraints than
previously to limit judicial activism”, not least because “Article 6(1) TEU
makes clear that the Charter cannot be used to extend EU competencies™.
But he believed that in the future it is “likely that immigration, asylum, and
extradition law will be governed fairly extensively by EU fundamental rights
law and that it will also touch some aspects of family and penal law” (p 13).
The “practical import” of this is, he suggests, “unclear”. Because the Charter
requires courts to interpret it in line with the ECHR, and the ECJ (the EU
court) has tended to “slavishly follow” the case law of the European Court of

35 Chapter 5 of the European Union Committee’s recent report contains a very helpful account of the main
rights contained in the Charter. For discussion of the distinction between rights and principles, see
paragraph 5.15.

36 “The Charter of Fundamental Rights and its Protocol—Drawing the Teeth of a Paper Tiger”,
Parliamentary Brief (February 2008), pp 9-10.



66.

67.

68.

69.

70.

EUROPEAN UNION (AMENDMENT) BILL AND THE LISBON TREATY 21

Human Rights (the Council of Europe court), it is the latter court that will
be influential. Professor Chalmers called into question its legitimacy: “The
difficulty is therefore not the Charter but the increasing importance of the
European Court of Human Rights and its unaccountability in our human
rights law. I see nothing in its methods of appointment or reasoning which
justifies such an elevated position” (p 13).

Dr Anthony told us that the Charter might affect the approach taken by
judges in the UK courts: it could “enjoy an analogical force in cases
concerning common law fundamental rights, rights arising under the Human
Rights Act 1998, and/or those that may be found in any future Bill of Rights
for Northern Ireland” (pp 9-10). Nonetheless, Professor Tridimas suggested
that “the Charter is unlikely to be a major threat to national sovereignty or a
vehicle for the introduction of social legislation” (p 73).

We conclude that the change in status of the Charter from political
document to having the force of a treaty would be less of a radical step
than at first it may appear. This is because the Charter is declaratory
of rights already recognised as existing in law by the courts and
therefore currently available to the UK citizen.

The Protocol concerning the United Kingdom and Poland

One of the Government’s ‘red lines’ was to protect UK law from any possible
consequences that might follow from the change in the Charter’s legal status.
One way in which the Government have sought to achieve this is by Protocol
7 on the application of the Charter in the legal systems of the UK and
Poland.

Article 1(1) of the Protocol provides that the Charter does not extend the
ability of the ECJ or any UK or Polish court to find the laws and practices of
the UK or Poland inconsistent with the Charter—in the words of
Professor Tridimas, “the Charter ... may not expand the scope of
fundamental rights jurisdiction of the ECJ or UK courts beyond the scope of
application of Community law” (p 74). The Government explained that “if,
despite what the Charter provisions say, someone tried to argue that the
Charter creates new rights, the argument would fail: the Protocol makes it
clear that the Charter does not give national or European courts any new
powers to strike down or reinterpret UK law, including labour and social
legislation” (p 33). In relation to Article 1(1), Dr Spaventa suggested that
“this is the case regardless of the Protocol since nothing in the Charter
extends the jurisdiction of the Court of Justice beyond what is provided for
under the current Treaties as interpreted by the Court” (p 69). Similarly,
Professor Chalmers suggested that the EC] would “almost certainly state that
[the Protocol] is otiose in the light of Article 6(1) TEU which states that the
Charter does not extend Union competencies”. In any case, he continued,
“almost every provision of the Charter codifies other international treaties”,
so “if a court cannot rely on the Charter it will just use these to reach the
same result” (p 13).

Article 1(2) of the Protocol sets out that, for the avoidance of doubt, nothing
in Title IV of the Charter creates justiciable rights applicable to Poland or the
UK except insofar as such rights are provided for in their national laws. The
rights contained in Title IV are social or “solidarity” rights such as workers’
rights to information and consultation, collective bargaining, fair and just
working conditions, social security, health care and consumer protection.
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The Government explained that “This paragraph applies ‘in particular’ to
the social and economic provisions in Title IV of the Charter. Some of those
provisions contain principles rather than rights. Other provisions expressly
say that they apply in accordance with national law. It follows that, as this
paragraph guarantees, those articles either do not reflect any rights at all, or
do no more than reflect the rights that already exist in UK law. As the words
‘in particular’ indicate, the same is also true of other provisions in the
Charter that either contain principles rather than rights, or expressly give no
rights going beyond those provided for in national law” (p 33).

71. Article 2 of the Protocol declares that to the extent that the Charter refers to
national laws and practices, it shall apply to the UK and Poland only to the
extent that the rights or principles it contains are recognised by the laws and
practices of the UK or Poland. In relation to Article 2, Dr Spaventa
explained that this “seeks to preserve the UK system of fundamental rights
from the ‘infiltration’ of Charter rights in those areas which are recognised as
falling within the Member State competence (e.g. family law, but also rules
regulating the modalities for the exercise of a right such as the right to
strike)” (p 70). Professor Usher told us that “references to national laws and
practices only apply to the extent that they are recognised in Polish or UK
law—which begs the question of what happens to national laws and practices
which have evolved into general principles of EU law and therefore already
have to be observed by the UK in the context of EU law” (p 79).

72. The Government’s general view of the Protocol was that it “specifies what an
incorporated Charter does and does not do, bearing in mind that it does not
create new rights and principles but simply records those that already exist.
The Protocol is intended to guarantee for the UK that the new reference to
the Charter in Article 6 EU does not increase the extent to which courts
applying EU law may already have regard to fundamental rights, freedoms
and principles” (p 32).

73. Professor Dashwood in his evidence to the European Union Committee said
that the Protocol would play a role in assisting interpretation of the Charter:
“The Protocol is not an opt-out for the United Kingdom: it is an
interpretative Protocol”.”” In his written evidence to us, he said that the
Protocol “has been provided just in case the paper tiger, that is the Charter,
should acquire teeth through an aberrant interpretation treating its provisions
as capable in themselves of giving rise to enforceable rights. In that unlikely
event, the United Kingdom would be able to invoke the Protocol, to resist
any challenge to its law or practices” (p 16). Professor Chalmers told us that
he was “very sceptical” that the Protocol would create “a differentiated
position” for the UK and Poland in relation to the Charter (p 13).

74. The European Union Committee received a great deal of expert evidence on
the legal effect of this Protocol.’® They concluded that “The Protocol is not
an opt-out from the Charter. The Charter will apply in the UK, even if its
interpretation may be affected by the terms of the Protocol”.”

37 The Treaty of Lisbon: an impact assessment, Q E332.
38 See The Treaty of Lisbon: an impact assessment, Chapter 5.
39 Ibid, paragraph 5.87.
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75. We agree with the European Union Committee that Protocol 7
clarifies the application of the Charter rather than operating as an
opt-out.

Accession of the EU to the European Convention on Human Rights

76. The Lisbon Treaty paves the way for the EU to become a signatory to the
European Convention on Human Rights.** The Government said “This will
make the EU directly accountable to the Council of Europe’s European
Court of Human Rights for the rights contained in the ECHR. It would thus
reinforce harmony between the EU’s legal order and the ECHR—as
interpreted by the European Court of Human Rights” (p 19).

77. Dr Anthony described accession as “unremarkable” (p 10). Similarly,
Dr Spaventa asserted that there “should not be any particular effect on
national law deriving” from the European Union’s accession to the
Convention. She also noted that the Protocol “makes clear that the
agreement on accession must ensure that the Union’s accession does not
affect the situation of the Member States in relation to the Convention,
including the possibility of derogating from it and the reservations made by
the Member States” (p 70).

78. In our view, the European Union’s accession to the European
Convention on Human Rights should have no impact on national law,
and therefore no constitutional implications.

Citizenship

79. Citizenship is of fundamental constitutional importance in any political
system. After amendment, Article 9 of the Treaty on European Union will
provide that “Every national of a Member State shall be a citizen of the
Union. Citizenship of the Union shall be additional to national citizenship
and shall not replace it”; a similar provision also appears at Article 20(1) of
the Treaty on the Functioning of the European Union. Professor Shaw told
us that “the major difference between the EC Treaty provisions and the
Lisbon Treaty provisions concerns the wording of the relationship between
national citizenship and EU citizenship. This is now articulated as
‘additionality’ rather than the earlier formulation of ‘complementarity’. The
inclusion of this change was insisted upon by the Member States, in order to
reinforce the point that EU citizenship can only add rights, and cannot
detract from national citizenship” (p 65). Moreover, Dr Spaventa pointed
out that “the ‘additional’ nature of Union citizenship is confirmed by the fact
that Union citizenship can only be acquired through nationality of one of the
Member States, and cannot be autonomously gained” (p 70).

80. The Government told us that “Given that EU citizenship does not replace,
and is additional to, national citizenship, we do not see any implications for
current and future trends in the concept of British citizenship and
‘Britishness’. It will continue to be a matter for Member States to determine
who are their citizens and who thus, on this basis, enjoy the status of EU
citizens. Just as membership of the European Union is an important and
valuable aspect of the political and economic identity of the United

40 See the Protocol relating to Article 6(2) of the Treaty on European Union on the accession of the Union to
the European Convention on the Protection of Human Rights and Fundamental Freedoms.
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Kingdom, British citizens will continue to enjoy the complementary status,
and benefits, of EU citizenship” (p 20).

Dr Anthony agreed that “there is ... nothing to suggest that developments in
EU citizenship should prevail in—or arguably even inform—ongoing debates
about British citizenship and ‘Britishness’” (p 10); Professor Dashwood
(p 16) and Dr Spaventa (p 70) concurred.

There are, however, further aspects to the concept of Union citizenship.
Article 10 of the Treaty on European Union will provide that “Citizens are
directly represented at Union level in the European Parliament” and “Every
citizen shall have the right to participate in the democratic life of the Union”.
Article 11 of the Treaty on European Union and Article 24 of the Treaty on
the Functioning of the European Union contain what Professor Shaw termed
“an important legislative power”, permitting the European Parliament and
Council, acting by co-decision, to adopt the provisions necessary to
implement the “citizens’ initiatives” which “allow citizen power, especially
via the internet, to be channelled into seeking specific legislative initiatives to
be put forward by the Commission” (p 65). Such citizens’ initiatives require
a million or more people in a “significant number of Member States” to
request action. She argued that “there seems no reason to fear that an
enhanced political citizenship within the European Union will have a
damaging effect upon national political citizenship” (p 66). The question
arises, however, as to whether the UK Government will feel it appropriate to
support or oppose such citizens’ initiatives (at national or EU level), and if
they do, how they will be accountable to Parliament for the position they take
on each such initiative.

We conclude that the continued existence of citizenship of the
European Union in and of itself has no constitutional implications for
British citizenship. Although it remains to be seen whether the new
formal procedures for citizens’ initiatives at European Union level will
have any significant practical impact (in addition to their symbolic
aspirations), they can be seen as complementing proposals contained
in the Government’s Governance of Britain programme for citizens’
“calls for action” at local authority level and the development of online
petitions on the Number 10 Downing Street website.

We urge the Government to clarify whether they envisage taking a
formal or informal position on any such citizens’ initiative, and
whether this would entail making representations at the European
Union level. If the Government do expect to play such a role, they
must explain how they intend to keep Parliament informed and how
they envisage remaining accountable to Parliament in the exercise of
this function.

The United Kingdom Parliament and parliamentary supremacy

It was clear to us that the Lisbon Treaty would bring about changes to the
role of national parliaments of Member States. We therefore asked witnesses
to elaborate what these changes would be and how, in particular, they may
affect the roles and responsibilities of the United Kingdom Parliament in
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relation to EU matters.”’ We also asked about the impact of the Lisbon
Treaty on the constitutional principle of parliamentary supremacy.

An avowed aim of the Lisbon Treaty is to strengthen the role of national
Parliaments in the governance of the EU in a variety of ways set out in
Article 12 of the Treaty on European Union and summarised in Table 2.
There is also a new Protocol on the role of national parliaments in the EU
and a Protocol on the application of the principles of subsidiarity and

proportionality.

TABLE 3

The Role of National Parliaments

Role of Parliament

Change in relation to
UK

Treaty provision

Both Houses of
Parliament will receive
documents directly
from Commission and
other institutions

Currently documents
are deposited by the
UK Government

Article 12 of the TEU
and Protocol on the role
of national parliaments
in the EU

Enhanced cooperation
between national
Parliaments and the
European Parliament

Express legal basis and
formalisation work
currently carried out by
the Conference of
European Affairs
Committees

Protocol on the role of
national parliaments in
the EU

“Early warning”
scrutiny of EU
proposals for breach of
subsidiarity principle
using “yellow and
orange cards”*

New procedures
enabling either
Commons or Lords, or
both, to submit
reasoned opinion to
Commission within 8
weeks of transmission

Article 5 of the TEU;
Article 69 of the TFEU;
and Protocol on the
application of the
principles of
subsidiarity and
proportionality

Expressly informed of
evaluations of policies
in the area of freedom,
security and justice

New provision

Article 70 of the TFEU

Scrutiny of Europol’s
activities

New provision

Article 88 of the TFEU

Control over UK
Government’s use of
simplified revision
procedures and
passerelles (see Chapter 2)

New provision

Article 48 of the TEU
and other provisions &
clause 6 of the bill

Notification of
applications to join the
EU

New provision

Article 49 of the TEU

41 The Lisbon Treary: an impact assessment, Chapter 11.

42 For a detailed explanation of this process, see The Treaty of Lisbon: an impact assessment, Chapter 11.
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Professor Dashwood told us that the revised Treaties “create real
opportunities for national Parliaments, if only they are willing to grasp at
them, to strengthen democratic accountability in the EU” (p 18).
Professor Usher suggested that “these provisions considerably strengthen the
position of national Parliaments in the EU legislative process, provided
national parliaments have in place machinery to enable them to take
advantage of these opportunities” (p 82). Dr Anthony said the “principal
issue here appears to be how far—if at all—Parliamentary procedures should
be adapted given the enhanced role to be played by national Parliaments in
the EU process” (p 11).

However, Professor Chalmers sounded a note of caution. He warned that
“the challenges have been under-estimated” in the proposal that national
parliaments be given a more proactive role in the law-making process,
because the “eight week period given to national parliaments is very little”.
He therefore suggested that “national parliaments must require the
Commission to involve them in its initial pre-legislative consultations” and
that “the United Kingdom parliament might consider whether it might want
to move to a ‘mandate’ system for certain sensitive fields of EU policy-
making, such as anything that touches on or near the so-called ‘red lines’”.
Professor Chalmers also expressed pessimism about the operation of the
Protocol on subsidiarity and proportionality “not because the EU Institutions
will not listen to national parliaments if a sufficient number express concerns.
It is because the nature of the subsidiarity debate has been misconceived, as
it is based on the idea of a measurable trade off between integration and
autonomy with a debate only about where the balance should be struck. It is
more untidy than that. Most subsidiarity-based concerns are highly
particularist in nature” (p 14).

We welcome the enhanced role for national parliaments proposed by
the Lisbon Treaty. In order to make the most of these new
opportunities, it is essential that both Houses should work together to
develop complementary scrutiny procedures, particularly in respect
of the role of select committees. It would also be desirable for
Parliament informally to seek the earliest possible involvement in the
policy-making processes at the European level.

Mandatory obligations on national parliaments?

In its November 2007 report, made before the conclusion of the Lisbon
Treaty, the House of Commons European Scrutiny Committee considered
the question of whether the text of the draft treaty would impose legal
obligations on national parliaments of Member States. They expressed
continuing concern that provisions on the role of national parliaments “were
still cast in terms in which a legal obligation can be inferred” and expressed
the view that “given its constitutional significance, this is not an issue where
any ambiguity is acceptable”.”” As the House of Lords European Union
Committee recounted in their recent report, the English-language version of
the Treaty has been altered to remove peremptory “shalls” from two

43 Third Report (2007-08): European Union Intergovernmental Conference: Follow-up report (HC16-iii).
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Articles.** On that basis, the Committee was able to “regard it as settled that

the Lisbon Treaty places no obligations on national parliaments”.*

91. We agree with the House of Lords European Union Committee that
the Treaty of Lisbon does not subject the United Kingdom Parliament
to legal duties.

Parliamentary Sovereignty

92. We now consider whether the Lisbon Treaty would change the relationship
between EU law and the principle of parliamentary sovereignty. Like the
current treaties, the Lisbon Treaty contains no express provision about the
principle, enunciated by the EC]J since 1963, that European law takes
priority over any inconsistent national law. Under this principle, any national
court or tribunal (from a bench of lay magistrates to the Appellate
Committee of the House of Lords) must immediately set aside any statutory
provision or other rule of national law which is determined to be
incompatible with EU law. However, Declaration 17 appended to the Lisbon
Treaty does state that “in accordance with well settled case law of the Court
of Justice of the European Union, the Treaties and the law adopted by the
Union on the basis of the Treaties have primacy over the law of Member
States, under the conditions laid down by the said case law”. Dr Anthony
commented, though, that “the questionable legal status of such Declarations
may mean that the doctrine can only ever continue to lack an agreed basis”

(p11).

93. The Government told us that the principle of the primacy of EU law—
whether formally articulated or not—does not have implications for
parliamentary sovereignty:

“Parliament exercised its sovereignty in passing the FEuropean
Communities Act 1972 and has continued to do so in passing the
legislation necessary to ratify subsequent EU Treaties. The UK
Parliament could repeal the European Communities Act 1972 at any
time. The consequence of such repeal is that the United Kingdom
would not be able to comply with its international and EU obligations
and would have to withdraw from the European Union. The Lisbon
Treaty does not change that and indeed for the first time includes a
provision explicitly confirming Member States’ right to withdraw from
the European Union” (p 21).

94. Dr Anthony told us that it “is highly unlikely that the new Treaty will add
anything to debates on the effects of EU membership” on parliamentary
sovereignty (p 11).  Professor Chalmers agreed (p14), as did
Professor Dashwood who explained that primacy of European Union law
“remains a principle developed in the case law of the EC]” (p 17). We agree
with this analysis.

95. We conclude that the Lisbon Treaty would make no alteration to the
current relationship between the principles of primacy of European
Union law and parliamentary sovereignty. The introduction of a
provision explicitly confirming Member States’ right to withdraw
from the European Union underlines the point that the United

44 The Treaty of Lisbon: an impact assessment, paragraph 11.25.
45 Ibid, paragraph 11.49.
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Kingdom only remains bound by European Union law as long as
Parliament chooses to remain in the Union.

Nations and regions

We now consider the Lisbon Treaty’s constitutional implications for the
governments and legislatures of Scotland, Wales and Northern Ireland and
their relations with the UK Government and Parliament.

The Government believed that little would change under the Lisbon Treaty:

“The role of the Devolved Administrations in relation to EU matters—
and the current arrangements governing the UK Government’s
relationship and engagement with the Devolved Administrations—will
be wunchanged by the Lisbon Treaty. The Memorandum of
Understanding between UK and DA Ministers, including the Concordat
on Co-ordination of European Union Policy Issues, remains in force.
The Lisbon Treaty also includes a new provision, Article 3A(2) [now
Article 4 of the Treaty on European Union], explicitly stating that the
Union must respect each Member State’s national identities inherent in
their political and constitutional structures and including regional and
local self-government. The Protocol on Subsidiarity and Proportionality
... notes that it is for national Parliaments to consult, where appropriate,
regional parliaments with legislative powers in the application of Article
6 of that Protocol”. (p 20)

However, it is important not to overlook the need for ongoing consultation
between the UK Government and the devolved administration on relevant
EU matters.

Relations between the UK Government and the devolved administrations on EU
matters

In our January 2003 report Devolution: Inter-Institutional Relations in the
United Kingdom we noted that, as of December 2002, “given that relations
with the EU are not devolved and that the devolved administrations are
affected significantly by EU law, the adaptation of the devolved governments
to the process of EU law making has been remarkable for being less
problematic than might have been expected”. We added that “the longer
term problem, when there is not the goodwill deriving from the same party
dominating inter-institutional relations, can only be addressed in a UK

context”.*

We returned to the issue in our March 2006 report on the Government of
Wales Bill'" especially in relation to the Joint Ministerial Committee (the
JMC, comprising ministers of the UK Government and the devolved
administrations), which was established under a Memorandum of
Understanding or “concordat”. We drew attention to the fact that “the
Memorandum also provides for ‘functional’ meeting of the JMC with
relevant Ministers gathering to discuss policy areas (currently specified as
Health, the Knowledge Economy, Poverty and Europe). Of these four, only
the JMC on Europe meets regularly (though there is no public notification of
the dates, attendance or agendas). There was no plenary meeting of the JMC

46 2nd Report (2002-03) (HL 28), paragraph 189.
47 8th Report (2005-2006) (HL 142).
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during 2003, 2004 or 2005”.*® We concluded by stating that we “continue to
be concerned about the dormant condition of the JMC arrangements. It is
important for the long-term future of devolution for the formal machinery of

inter-governmental relations to be kept in good working order”.*

101. We have since ascertained that the JMC has still not met in plenary session
since 2002, although there is an intention within Government to revive the
plenary meetings. The JMC on Europe—the most relevant part of the JMC
in this context—continues to meet three or four times each year, usually
around two weeks before the European Councils. Whilst we welcome the
regular meetings of this part of the JMC, we are dismayed at how difficult it
was for us to find out these statistics, and at the continued lack of publicly-
available information on the JMC.

102. On the specific issue of the Lisbon Treaty, we highlight the concerns
expressed by the European and External Relations Committee of the Scottish
Parliament that “neither the Explanatory Memorandum nor the White Paper
[Cm 7174, setting out the United Kingdom Government’s position on the
Reform Treaty] refer to consultation with the devolved administrations or
respective ministerial responsibility for these devolved matters covered by the
Treaty. In particular, there does not appear to be any reference to a separate

Scottish legal system or that aspects of Justice and Home Affairs are
devolved”.”®

103. There is a clear need to develop and enhance cooperation between the
United Kingdom Government and the devolved administrations on
those aspects of European Union policy that are devolved or have
implications for the devolution settlement. Frequent meetings of the
Joint Ministerial Committee (JMC) on Europe are essential in this
regard. Moreover, cooperation between the different administrations
ought to be undertaken in as open and transparent manner as
possible. We therefore recommend that information relating to
meetings of the JMC on Europe should be made much more widely
available.

Relations between the UK Parliament and devolved legislatures on EU matters

104. It is important to consider not only the relationships between the different
administrations, but also the levels of cooperation on EU matters between
the UK Parliament, the Scottish Parliament, the National Assembly for
Wales and the Northern Ireland Assembly.

105. Dr Anthony told us that “more formal co-operation among the legislatures
would be desirable insofar as this would complement the ‘national’
Parliament’s role in the broader EU process where that process has
implications for the work of the devolved institutions” (p 11). A similar view
was taken by Mr Andrew Duff MEP when he gave evidence to the Scottish
Parliament European and External Relations Committee in February 2008.
He argued that “A formal agreement between the Edinburgh and
Westminster Parliaments is now essential. Among the 26 other member
states, plenty of examples exist of agreements between regional Parliaments

48 Ibid, paragraph 42.
49 Tbid, paragraph 43.
50 The Treaty of Lisbon: an impact assessment, S156.
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with legislative powers and their national Parliaments”; he conceded that not
all practices in other Member States were good. !

On a more specific point, cooperation between the legislatures would be
particularly desirable in respect of the Lisbon Treaty Protocol on the
Application of the Principles of Subsidiary and Proportionality, which
suggests that national parliaments should consult regional parliaments
“where appropriate” as part of the ‘yellow card’ procedure for policing the
subsidiarity principle.

There is a clear need for cooperation between the United Kingdom
Parliament and the devolved legislatures on European Union
matters, particularly the ‘yellow card’ procedure for policing the
principle of subsidiarity. We therefore suggest that the respective
legislatures give further consideration to a formal mechanism for
improved cooperation on these issues.

The Area of Freedom, Security and Justice

Several witnesses highlighted Title V of the Treaty on the Functioning of the
European Union, the “area of freedom, security and justice”, as being
especially relevant to the constitution and constitutional principles and it is
on this which we focus.’® Under the current EU Treaties, the provisions on
EU policies concerning justice and home affairs are divided between the
Treaty on European Union, which covers police and judicial cooperation in
criminal matters (the third pillar), and the Treaty establishing the European
Community, which covers migration, visas, asylum and judicial cooperation
in civil matters (part of the first pillar). Measures adopted in the third pillar
must be agreed by unanimity in the Council; every Member State has a veto.
The measures in the first pillar are generally adopted by Qualified Majority.
But a Protocol’® provides that a measure does not apply to the UK (or
Ireland) unless they decide to “opt in” to it, either at the early stage of the
negotiation of the measure or after it has been adopted.’*

The merging of the third pillar with the first by the Treaty of Lisbon would
result in Qualified Majority voting becoming the general rule for measures in
what will be called the Area of Freedom, Security and Justice. But the whole
of that area of EU policy would be subject to the opt-in Protocol, as
amended. The UK will be able to decide, on a case-by-case basis, whether to
opt in to a proposed measure in that area. Apart from any repercussions at a
policy level, there may be direct consequences of not opting in. Where a UK
decision not to opt in to a measure which amends one which does apply to
the UK would make the original measure “inoperable”, the other member
States may decide to exclude the UK from the original measure. If such
exclusion gives rise directly to costs, the UK must bear such costs as are
“necessarily and unavoidably” incurred.

51 See http://www.scottish.parliament.uk/s3/committees/europe/or-08/eu08—0302.htm#Col345.

52 See also The Treaty of Lisbon: an impact assessment, Chapter 6.

53 The Protocol on the position of the UK and Ireland.

54 Another protocol, the Protocol integrating the Schengen acquis into the framework of the European Union,
makes particular arrangements for the application of measures and opt-in arrangements on border checks
and associated cooperation among police and judicial authorities (originally made as the Schengen
Agreements by certain of the Member States).
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Transitional arrangements, for five years, are made under the Treaty in
relation to the powers of the Commission and the jurisdiction of the EU
Courts concerning existing third pillar measures. To the extent that those
measures are not amended or repealed under the procedures put in place by
the Lisbon Treaty, the UK will have to decide before the end of the five years
after the Treaty comes into force whether to opt out of the measures en bloc,
though it may seek to opt back in to specific measures. The UK may have to
bear costs necessarily and unavoidably incurred in consequence of opting
out. A detailed analysis of the opt-in arrangements can be found in the report
of the European Union Committee.”

Notwithstanding the ‘opt-in’ arrangements for the UK, the European Union
Committee’s report concluded that bringing criminal law and policing within
Title V of the Treaty on the Functioning of the European Union “is clearly a
significant change”.’® Similarly, Dr Mitsilegas described this reform as
“fundamental constitutional change” and predicted “a fresh impetus for a
number of new, extensive legislative initiatives in EU criminal law” (p 60). In
practical terms, this means that in future the European Union will have
competence to adopt legislation in the fields of criminal law and procedure
and policing using qualified majority voting in the Council and that such
legislative proposals will be subject to greater scrutiny by the European
Parliament than is currently the case. The ECJ will acquire corresponding
new jurisdiction. Inevitably, views about the desirability of these
developments are sharply divergent.”’

From the UK’s point of view, the House of Commons European Scrutiny
Committee and the House of Lords European Union Committee have both
emphasised the importance of ensuring that there is systematic parliamentary
scrutiny of how the Government decides to use the “opt-ins” and “opt-outs”
it has secured.’® The European Union Committee has also drawn attention
to the importance of the Government maintaining “a proper balance between
liberty and security” in exercising their powers.”

Title V of the Treaty on the Functioning of the European Union and the
protocols associated with it create a complex set of arrangements which
inevitably have constitutional implications. In practice, much will depend on
how the Government choose to exercise the opt-ins they have negotiated.
We conclude that the importance of how the opt-ins and opt-outs are
used is such that Parliament must be fully involved in their use. We
therefore recommend that the European Union (Amendment) Bill be
amended so as to require the Government to obtain approval from
both Houses of Parliament before using opt-ins or opt-outs in any
policy area. This would be consistent with the Bill’s policy to require
parliamentary approval of the use of the Simplified Revision
Procedure and passerelles.

55 The Treaty of Lisbon: an impact assessment, Chapter 6, in particular paragraphs 6.244 to 6.345.
56 Ibid, paragraph 6.20.
57 See ibid, Chapter 6.

58 3rd Report (2007-08): EU Intergovernmental Conference: Follow-up Report (HC 16-iii), paragraphs 67 and
70; and The Treaty of Lisbon: an impact assessment, paragraph 6.275.

59 The Treaty of Lisbon: an impact assessment, paragraphs 6.305-306.
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Courts and the judiciary

The Lisbon Treaty renames the courts of the EU collectively as the Court of
Justice of the European Union and introduces a number of changes to its
jurisdiction and procedures. Against any yardstick, the Court of Justice is an
institution of constitutional importance.

In their evidence to us, the Government explained in some detail the changes
in the European Court of Justice’s (EC]) jurisdiction that would be brought
about by the Lisbon Treaty. They concluded by saying “The Government
welcomes the ... changes in reinforcing the existing role of the Court in
upholding the rule of law within the European Union. They do not however
alter the current relationship between the European Union and the United
Kingdom, or between the EC]J and UK courts, and do not therefore impact
on the Constitution of the United Kingdom” (p 22).

Several of the academic experts drew attention to the role of the ECJ in
determining the direction and speed of some types of future developments in
the EU. For example, Professor Shaw told us that “The precise extent to
which the Treaty of Lisbon will accelerate a greater generalisation of the
doctrines which underpinned the constitutionalised (EC) Treaty will depend
largely upon the happenstance of references for preliminary rulings coming
before the Court of Justice from national courts in relevant cases” (p 64).

Dr Anthony also drew attention to the broadening of the ECJ’s jurisdiction.
It would, he said, “have jurisdiction in respect of all matters save those
concerning common foreign and security policy” (p 11; see also
Professor Tridimas p 77). He argued that this “need not per se have
implications for the internal workings of the UK Constitution, as its focus is
on the balance of powers at the supranational level and on strengthening the
rule of law”, though he also noted that it “remains to be seen whether the
EC]J will return to a more activist role in developing EU law, as that may
result in a body of case law that crosses boundaries within the EU’s existing
and proposed structures” (pp 11-12).

Professor Chalmers added that “The central changes to the European Court
of Justice’s jurisdiction are that policing and judicial cooperation in criminal
matters have been incorporated into the structures associated with the EC
Treaty and that decisions of the European Council will now be subject to
review by it”. He told us that that in this field, the Court’s judgments “will
not be binding on the United Kingdom insofar as they relate to instruments
into which it has not opted in” but “the potential for cases within the field of
area of freedom, security and justice to take a high proportion of the Court of
Justice’s docket is considerable, particularly as the preliminary reference
procedure has been amended to give preference to references where one
party is in detention. This will affect the United Kingdom insofar as the type
of work done by an institution invariably affects its nature and this work
sidelines other references” (p 15).

Dr Mitsilegas also highlighted the changes to the Court’s role in relation to
criminal matters, which he viewed as “enabling a meaningful dialogue
between national courts and the EC] on matters which, as has been
demonstrated by a number of cases (in particular those relating to the
European Arrest Warrant), may have fundamental constitutional
implications for both the Union and Member States” (p 60).
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Professor Tridimas explained that “Article 276 [of the Treaty on the
Functioning of the European Union] provides that ... the EC]J has no
jurisdiction to review the validity or proportionality of operations carried out
by the police or other law enforcement agencies of a Member State or the
exercise of the responsibilities incumbent upon Member States with regard
to the maintenance of law and order and the safeguarding of internal
security”. He argued that while national courts “have the final say”, “since
these areas fall within the scope of Union law, in exercising their power of
judicial review, national courts must do so applying the principles of
Community law, e.g. the principle of proportionality and respect for
fundamental rights as recognised by Community law. In other words, the
limitation of Article 276 [of the Treaty on the Functioning of the European
Union] is only jurisdictional and not substantive in scope” (p 78).

Professor Dashwood was “not aware of changes envisaged by the [Lisbon
Treaty] that would significantly alter the existing relationship between UK
courts and the European judicature, which has always been a model of
cooperation and mutual respect” (p 18).

Many of the issues we have examined in this report—including the
competences of the EU, the interpretation and application of the
Charter, and the detailed working-out of the consequences of the
UK’s opt-outs and opt-ins (particularly in relation to the area of
freedom, security and justice)—will be shaped by the European Court
of Justice’s adjudications in the years to come. Insofar as the
European Union is an organisation based on the rule of law, there can
be no complaint that this is so, even if from time to time the
developments introduced have taken Member States by surprise.

In order for Parliament to be fully informed of the European Court of
Justice’s interpretation and application of the Lisbon Treaty
provisions, we recommend that the Government lay before
Parliament an annual report on their assessment of the impact of the
Court’s rulings on the United Kingdom. In interpreting and applying
the Charter, the European Court of Justice will increasingly refer to
the case law of the European Court of Human Rights and so the
relevant rulings of that Court ought also to be covered in the
Government’s annual report.

The provision of such an annual report would complement
Parliament’s efforts in recent years to seek greater information about
the operation of the United Kingdom courts through, for example, the
requirement of the Constitutional Reform Act 2005 for the Supreme
Court to make an annual report and the Lord Chief Justice’s proposed
regular reports on the courts system in England and Wales.
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CHAPTER 4: CONCLUSIONS AND RECOMMENDATIONS

Introduction

Our approach to the Lisbon Treaty is different to that of other committees:
we are concerned exclusively with the changes that may be brought about to
the workings of the UK constitution rather than the operation of the EU’s
institutions and processes. We also make comments and recommendations
on Parliament’s control over amendments to the treaties governing the EU.

There has been considerable debate over how different the Lisbon Treaty is
compared to the abandoned Constitutional Treaty. We do not enter into that
debate. Our focus in this report is on the changes that the Lisbon Treaty
would make to the arrangements currently in force.

Parliamentary Control of Future Alterations to the European Union
Treaties

We welcome the requirement created by clause 5 of the Bill that the
Government must seek parliamentary approval before ratifying any future
amendments to the founding Treaties made under the “ordinary revision
procedure”. However, we call upon the Government to explain and resolve
the relationship between the new requirement created by clause 5 and the
existing requirement under section 12 of the European Parliamentary
Elections Act 2002 for parliamentary approval of treaty amendments which
enlarge the powers of the European Parliament.

We welcome the specific requirement contained in the Bill for parliamentary
approval prior to Government agreement to amendments made under the
simplified revision procedure. These provisions of national law would
reinforce the controls contained in the Treaty on European Union itself.

We broadly welcome the provisions in the European Union (Amendment)
Bill which would establish parliamentary control over Government decisions
to agree to changes under the passerelle mechanisms. There are, however, two
ways in which the procedure could be strengthened so as to ensure proper
scrutiny. We recommend that the Government lay an explanatory
memorandum or make a written statement when tabling a motion seeking
approval for support of a specified draft decision; and we further recommend
that the Bill be amended to ensure that Parliament is given sufficient time to
scrutinise the proposals in respect of passerelles.

Whilst we accept that some passerelle mechanisms have existed in earlier EU
Treaties, we are not convinced that this fact alone provides a cogent
justification for the Bill’s omission of a comprehensive list of passerelle and
similar enabling provisions both in the Lisbon Treaty and in previous
treaties. We call on the Government to provide a list enumerating all these
provisions in order to allow Parliament to consider during the passage of the
Bill whether each one should or should not be subject to parliamentary
control under clause 6.

Clearly, Parliament will wish to pay particular attention to initiatives brought
under Article 352 of the Treaty on the Functioning of the European Union
in its role of scrutinising compliance with the principles of subsidiarity and
proportionality.
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The Lisbon Treaty and the UK Constitution

A lasting settlement?

Constitutional stability is a desirable characteristic. We note that the
Government view the reforms that would be brought about by the Lisbon
Treaty as providing a lasting settlement. We therefore hope that, if ratified,
the Treaty will provide a period of stability in the institutional framework of
the EU and we urge the Government to use their influence to ensure that
this is the case. This, in turn, will enable the UK constitution to develop
further the procedures needed to ensure that the Government are properly
accountable for the exercise of their powers in the sphere of the European
Union, with effective roles for the United Kingdom Parliament and the
governments and legislatures of Northern Ireland, Scotland and Wales.

Defining the European Union’s competences

Questions of distribution of power are inherently complex. In the United
Kingdom, devolution and membership of the European Union have the
combined consequence that the United Kingdom Government and
Parliament operate in a system of multi-level governance: for practical
purposes they have such powers as have not been conferred on the devolved
administrations and legislatures or the European Union. With this in mind,
we welcome the Lisbon Treaty’s attempt to set out with greater clarity the
demarcations of responsibility between Member States and the European
Union. These demarcations will continue to be open to interpretation by the
European Court of Justice.

The articulation of categories of competence in the Treaty on the
Functioning of the European Union would be a useful step in clarifying the
distribution of powers between the European Union and the Member States.

People’s rights and responsibilities

We conclude that the change in status of the Charter from political
document to having the force of a treaty would be less of a radical step than
at first it may appear. This is because the Charter is declaratory of rights
already recognised as existing in law by the courts and therefore currently
available to the UK citizen.

We agree with the European Union Committee that Protocol 7 clarifies the
application of the Charter rather than operating as an opt-out.

In our view, the European Union’s accession to the European Convention on
Human Rights should have no impact on national law, and therefore no
constitutional implications.

Citizenship

We conclude that the continued existence of citizenship of the European
Union in and of itself has no constitutional implications for British citizenship.
Although it remains to be seen whether the new formal procedures for citizens’
initiatives at European Union level will have any significant practical impact
(in addition to their symbolic aspirations), they can be seen as complementing
proposals contained in the Government’s Governance of Britain programme for
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citizens’ “calls for action” at local authority level and the development of
online petitions on the Number 10 Downing Street website.

We urge the Government to clarify whether they envisage taking a formal or
informal position on any such citizens’ initiative, and whether this would
entail making representations at the European Union level. If the
Government do expect to play such a role, they must explain how they
intend to keep Parliament informed and how they envisage remaining
accountable to Parliament in the exercise of this function.

The United Kingdom Parliament and parliamentary supremacy

We welcome the enhanced role for national parliaments proposed by the
Lisbon Treaty. In order to make the most of these new opportunities, it is
essential that both Houses should work together to develop complementary
scrutiny procedures, particularly in respect of the role of select committees. It
would also be desirable for Parliament informally to seek the earliest possible
involvement in the policy-making processes at the European level.

We agree with the House of Lords European Union Committee that the
Treaty of Lisbon does not subject the United Kingdom Parliament to legal
duties.

We conclude that the Lisbon Treaty would make no alteration to the current
relationship between the principles of primacy of European Union law and
parliamentary sovereignty. The introduction of a provision explicitly
confirming Member States’ right to withdraw from the European Union
underlines the point that the United Kingdom only remains bound by
European Union law as long as Parliament chooses to remain in the Union.

Nations and regions

There is a clear need to develop and enhance cooperation between the
United Kingdom Government and the devolved administrations on those
aspects of European Union policy that are devolved or have implications for
the devolution settlement. Frequent meetings of the Joint Ministerial
Committee (JMC) on Europe are essential in this regard. Moreover,
cooperation between the different administrations ought to be undertaken in
as open and transparent manner as possible. We therefore recommend that
information relating to meetings of the JMC on Europe should be made
much more widely available.

There is a clear need for cooperation between the United Kingdom
Parliament and the devolved legislatures on European Union matters,
particularly the °‘yellow card’ procedure for policing the principle of
subsidiarity. We therefore suggest that the respective legislatures give further
consideration to a formal mechanism for improved cooperation on these
issues.

The Area of Freedom, Security and Fustice

We conclude that the importance of how the opt-ins and opt-outs are used is
such that Parliament must be fully involved in their use. We therefore
recommend that the European Union (Amendment) Bill be amended so as
to require the Government to obtain approval from both Houses of
Parliament before using opt-ins or opt-outs in any policy area. This would be
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consistent with the Bill’s policy to require parliamentary approval of the use
of the Simplified Revision Procedure and passerelles.

Courts and the judiciary

Many of the issues we have examined in this report—including the
competences of the EU, the interpretation and application of the Charter,
and the detailed working-out of the consequences of the UK’s opt-outs and
opt-ins (particularly in relation to the area of freedom, security and justice)—
will be shaped by the European Court of Justice’s adjudications in the years
to come. Insofar as the European Union is an organisation based on the rule
of law, there can be no complaint that this is so, even if from time to time the
developments introduced have taken Member States by surprise.

In order for Parliament to be fully informed of the European Court of
Justice’s interpretation and application of the Lisbon Treaty provisions, we
recommend that the Government lay before Parliament an annual report on
their assessment of the impact of the Court’s rulings on the United
Kingdom. In interpreting and applying the Charter, the European Court of
Justice will increasingly refer to the case law of the European Court of
Human Rights and so the relevant rulings of that Court ought also to be
covered in the Government’s annual report.

The provision of such an annual report would complement Parliament’s
efforts in recent years to seek greater information about the operation of the
United Kingdom courts through, for example, the requirement of the
Constitutional Reform Act 2005 for the Supreme Court to make an annual
report and the Lord Chief Justice’s proposed regular reports on the courts
system in England and Wales.
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APPENDIX 1: LIST OF WITNESSES

The following witnesses gave evidence.
Professor Mads Andenas

Dr Gordon Anthony

Professor Damian Chalmers

Professor A A Dashwood

The Foreign and Commonwealth Office (FCO)
Professor Andreas Follesdal

Dr Valsamis Mitsilegas

Professor Jo Shaw

Dr Eleanor Spaventa

Professor Takis Tridimas

Professor John A Usher
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APPENDIX 2: GLOSSARY

Charter of Fundamental Rights: the Charter sets out the fundamental rights,
freedoms and principles applicable at EU level and was first proclaimed by the
Presidents of the Council, Parliament and Commission at the Nice European
Council in December 2000. It is a political document, not a legally binding one.

Co-decision procedure: introduced by the Treaty of Maastricht and modified by
the Treaty of Amsterdam, this procedure is set out in Article 251 of the EC Treaty
and now applies to many areas of Community legislation. Under it, a Commission
proposal can only become law if both the Council and EP agree it.

Commiission: an EU institution comprising 27 Commissioners, one from each
Member State. It has the tasks of ensuring the Treaties are correctly applied, of
proposing new legislation to the Council and European Parliament for approval,
and of exercising implementing powers conferred on it by the Council.

Competence: a term describing the powers conferred by the Member States on
EU institutions under the EU Treaties to undertake specific action or propose
legislation in a particular policy area.

Council of Ministers: this is the principal decision-making institution of the
Union. It meets in a variety of configurations (e.g. the General Affairs and
External Relations Council, the Economic and Financial Affairs Council) attended
by the relevant national ministers and is chaired by the Presidency. Working
Groups and COREPER prepare the Council’s work. It is supported by the
Council Secretariat.

Court of Justice: the Court of Justice, also known as the EC]J, is based in
Luxembourg and comprises 27 judges (one from each Member State) assisted by
eight Advocates-General. Its broad task is to ensure that the law is observed in the
interpretation and application of the Treaty. It has jurisdiction in the first, or
Community, Pillar, more limited jurisdiction in the third Pillar (police and judicial
cooperation in criminal matters) and no jurisdiction in the second Pillar (CFSP).
There is also a Court of First Instance (CFI) to deal with certain specified issues.

European Community: the present name for what was originally called the
European Economic Community (EEC). The EEC was established by the Treaty
of Rome but was renamed the European Community by the Treaty of Maastricht.

European Council: a meeting of Heads of state or government of the Member
States, their Foreign Ministers and the President of the Commission. The
European Council meets twice during each six-monthly Presidency in Brussels. Its
meetings are sometimes referred to as European Summits. The European Council
provides the EU with strategic direction and necessary impetus for its
development. It operates by consensus and will normally agree “Conclusions”
signalling the future course of EU action. It does not exercise legislative functions.

European Parliament (EP): the EP is currently composed of 785 members
(MEPs—72 from the UK) directly elected every five years in each Member State
by a system of proportional representation. See Table 3. Originally a consultative
body, successive Treaties have increased the EP’s role in scrutinising the activities
of the Commission and Council and extended its legislative and budgetary powers
through co-decision. The EP meets in plenary session in Strasbourg and,
occasionally, in Brussels.

European Union: the European Union was created by the Treaty of Maastricht.
It consists of three “Pillars”. The First Pillar comprises the pre-existing European
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Communities (the European Community, Euratom and the ECSC) and covers
largely, though not exclusively, economic business. The Second Pillar is the
Common Foreign and Security Policy. The Third Pillar, after amendment by the
Treaty of Amsterdam, covers certain police and judicial cooperation in criminal
matters. Under the First, or Community, Pillar most legislation is proposed by the
Commission and adopted as law by the Council and EP. Inter-governmental
procedures apply under the Second and Third Pillars. Member States, as well as
the Commission, have the right to propose policies or laws for approval by the
Council.

EU Treaties: these refer principally to the Treaty establishing the European
Community (TEC), and the Treaty on European Union (TEU or Treaty of
Maastricht) and acts or treaties supplementing or amending them, notably the
Single European Act, the Amsterdam Treaty and the Nice Treaty.

Member State: a country that is a member of the European Union.
MEP: Member of the European Parliament.

Passerelle: A Treaty provision enabling procedural requirements to be reduced,
or other adjustments made, without formal Treaty revision. Literally “a bridge”.

Pillars: there are three “Pillars”. The first Pillar refers to the Community or EC
Treaty (TEC). The second and third Pillars refer to the two areas of inter-
governmental cooperation established by the Maastricht Treaty. These are the
Common Foreign and Security Policy (CFSP) and Justice and Home Affairs (the
latter amended by the Amsterdam Treaty to include only police and judicial
cooperation in criminal matters).

Qualified majority voting (QMYV): this is a voting mechanism in the Council
under which a proposal can be adopted without every Member State agreeing to it.
New QMV arrangements agreed in the Nice Treaty came into force on
1 November 2004. 255 votes are needed for a qualified majority out of a total of
345 weighted votes. The weighting of votes refers to the allocation of votes to each
member state and roughly reflects population size. In addition, the votes in favour
of a proposal have to be cast by a majority (or in some cases a two-thirds majority)
of Member States, and at least 62 per cent of the Union’s population.

Subsidiarity: the principle that action should only be taken by the Community or
Union if, and in so far as, the objectives of the proposed action cannot be
sufficiently achieved by the member states and can therefore be better achieved at
European level.

TEC: the Treaty establishing the European Community as amended by
subsequent Treaties up to and including the Treaty of Nice.

TEU: the Treaty on European Union, also known as the Maastricht Treaty, as
amended by subsequent Treaties up to and including the Treaty of Nice.

Unanimity: a form of voting in the Council. A proposal requiring unanimity must
have no Member State voting against (abstentions do not prevent the adoption of
acts requiring unanimity).



