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1 Report

1. In March, we published a report on the Policing and Crime Bill which included scrutiny
of clauses added in Committee in the Commons to deal with the retention, use and
destruction of biometric data following an adverse judgment of the European Court of
Human Rights (ECtHR) in the Marper case. The clauses would have enabled the
Government to deal with this issue in secondary legislation, an approach which we
criticised.! We called for the clauses to be removed from the Bill and this subsequently
occurred in the House of Lords.

2. We have corresponded with the Home Office and the Association of Chief Police
Officers about their response to the Marper judgment and how the Government intends to
ensure that the breach of Convention rights found by the ECtHR is rectified. We decided it
would be helpful to publish this correspondence - nine letters in total — ahead of debate on
the Lords Amendments to the Policing and Crime Bill in the House of Commons on 12
November. We intend to report on the issue substantively early in the new session in our
next report on the implementation of adverse human rights judgments.

' Tenth Report of Session 2008-09, Legislative Scrutiny: Policing and Crime Bill, HL Paper 68, HC 395, paragraphs 1.111 to
1.119.



4 Retention, use and destruction of biometric data: correspondence with Government

Formal Minutes

Tuesday 10 November 2009
Members present:

Mr Andrew Dismore, in the Chair

Lord Bowness Dr Evan Harris
Lord Dubs Mr Virendra Sharma
Lord Morris of Handsworth Mr Edward Timpson

Lord Lester of Herne Hill
Earl of Onslow

Draft Report (Retention, use and destruction of biometric data: correspondence with
Government), proposed by the Chairman, brought up and read.

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 and 2 read and agreed to.

Several papers were appended to the Report together with papers reported and ordered to
be published on 16 December 2008, 13 January, 2 June, 14 and 21 July, and 20 October.

Resolved, That the Report be the Twenty-seventh Report of the Committee to each House.

Ordered, That the Chairman make the Report to the House of Commons and that Lord
Dubs make the Report to the House of Lords.

[Adjourned till Tuesday 24 November at 1.30 pm
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Written Evidence

Letter from the Chair of the Committee to Rt Hon Jacqui Smith MP,
Home Secretary, dated 9 December 2008

Monitoring the Government’s Response to Human Rights Judgments: S and Marper v United
Kingdom (App. No 30562/04 and 30566/04)

During this session, the Joint Committee on Human Rights will be continuing its practice,
established in the previous Parliament, of reviewing the implementation of judgments of
the European Court of Human Rights finding the UK to be in breach of the European
Convention on Human Rights (ECHR).

I am writing to ask for further information about the Government's response to the
judgment of the Grand Chamber of the European Court of Human Rights in S and Marper
v United Kingdom (App. No 30562/04 and 30566/04, 4 December 2008). In this case, the
Grand Chamber noted that the UK is currently the only member State of the Council of
Europe expressly to permit the systematic and indefinite retention of DNA profiles and
cellular samples of persons who have been acquitted or in respect of whom criminal
proceedings have been discontinued. The applicants in this case were two people who had
never been convicted of a crime, but whose fingerprints and DNA samples had been
retained. One of the applicants was a child when his samples were taken. Section 64(1A)
of the Police and Criminal Evidence Act 1984 (PACE) provides that fingerprints or
samples taken for the purposes of investigating a crime need not be destroyed when a
person has been convicted of that crime and his samples were also collected during the
investigation. This has allowed the samples of a significant number of people never
convicted of any crime to be retained. The Grand Chamber concluded that:

“The blanket and indiscriminate nature of the powers of retention of the
fingerprints, cellular samples and DNA profiles of persons suspected but not
convicted of offences, as applied in the case of the present applicants, fails to strike a
fair balance between the competing public and private interests...the retention at
issue constitutes a disproportionate interference with the applicants’ right to respect
for private life and cannot be regarded as necessary in a democratic society.”
(paragraph 125)

While the Court accepted that different levels of interference with individuals’ private lives
could arise in respect of different types of sample, it was particularly concerned about the
impact on private life interests of the retention of cellular samples. It concluded that
despite the differences in the nature of these impacts, the open-ended and blanket
retention scheme in place in England, Wales and Northern Ireland required careful
scrutiny. The Grand Chamber rejected the Government’s argument that innocent
individuals suffered no detriment or stigma as a result of being treated in the same manner
as individuals who had been convicted of an offence (paragraph 121-122). Although the
Court was particularly concerned about the implications of retention for those whose
samples had been taken when they were minors, the Court’s decision hinged on the
implication of treating the applicants differently from other unconvicted persons (those
who volunteer their DNA can request its destruction). The Court thought that weighty
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reasons would be necessary to justify treating the applicants differently (paragraph 123-
125). No such reasons had been provided by the Government.

This decision has received widespread coverage in the press and we note that the
Government is ‘disappointed’ by the decision that the current arrangements for the
national DNA database are operating in a way which is incompatible with the right to
respect for private life of certain individuals, in breach of the UK’s obligations under
Article 8 ECHR (the right to respect for private life).

I am writing to ask for further information on the Government’s response to this
judgment:

What general measures does the Government consider are necessary in order to
remove the breach of the Convention identified by the Grand Chamber?

Does the Government now intend to destroy all fingerprints or samples
currently held on the national DNA database, or otherwise held by the police,
except those which were gathered during an investigation which led to the
donor’s conviction? If not, why not?

Does the Government intend to amend the provisions of Section 64 (1A)
PACE?

Specifically, does the Government intend to bring forward proposals similar to
those which currently apply in Scotland? If not, why not?*

If the Government considers that legislative changes are necessary to remove
the breach, does the Government intend to (a) use the remedial order process
provided for in the Human Rights Act; or (b) bring forward proposals in the
expected Policing and Crime Bill.

If the Government intends to use a remedial order, I would be grateful if you
could explain whether the Government intends to use the urgent or non-urgent
procedure.

If the Government considers that legislative changes are necessary but does not
intend to bring forward proposals in the Policing and Crime Bill or in a
remedial order, I would be grateful if you could provide a detailed explanation
for that view.

If legislative reform is proposed, my Committee would be grateful for copies of
the draft proposals as soon as they are available.

If the Government does not consider that legislative changes are necessary,
please provide a detailed explanation for that view.

Following the timetable we recommended in our earlier reports, we would expect the
Government to write to us with their initial reaction to the judgment by 4 January 2008

2 The Criminal Procedure (Scotland) Act 1995 provides that DNA samples and resulting profiles must be destroyed if the
individual is not convicted or is granted an absolute discharge. In 2006, special provision was made for the retention
of samples of those suspected of certain sexual or violent offences, for an additional period of up to 3 or 5 years.
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and with their proposed response to the judgment, including any proposals for general
measures which the Government considers necessary to remedy the breach before 4 March
2008’

Letter from Rt Hon Jacqui Smith MP, Home Secretary, to the Chair of
the Committee, dated 5 January 2009

MONITORING THE GOVERNMENT’S RESPONSE TO HUMAN RIGHTS JUDGMENTS:
S AND MARPER V UNITED KINGDOM (APP.NO 30562/04 AND 30566/04)

Thank you for your letter of 9 December on the implementation of the judgment of the
European Court of Human Rights in the case of Sand Marper which was given on 4
December.

Technological developments and, in particular, the use of DNA in investigations has been
one of the breakthroughs for modern policing in which we have led the world. It has
contributed to convictions for serious crimes and also to the exoneration of the innocent.
However, I am conscious that we need to ensure that our policy enjoys public confidence.
We need also, of course, to implement the judgment of the ECtHR. As you may be aware, I
announced on 16 December at the Intellect trade association that we will consult via a
White Paper on Forensics next year on bringing greater flexibility and fairness into the
system, using a differentiated approach to the retention of samples, DNA profiles and
fingerprints.

You will be aware that implementation of ECtHR's judgments are overseen by the
Committee of Ministers. I am informed that the first substantive consideration of the
Government's response will be at the June meeting for which papers will be circulated in
early/mid April. We will send plans for implementation to the JCHR when we send them
to the Committee of Ministers .

Letter from the Chair of the Committee to Rt Hon Jacqui Smith MP,
Home Secretary, dated 21 May 2009

S and Marper v United Kingdom (App. Nos. 30562/04 and 30566/04, 4 December 2008,
Grand Chamber)

The Joint Committee on Human Rights is continuing its practice of reviewing the
implementation of judgments of the European Court of Human Rights finding the UK to
be in breach of the European Convention on Human Rights. On 4 December 2008, the
Grand Chamber of the European Court of Human Rights found a violation of Article 8
ECHR (right to respect for private life) holding that:

. the blanket and indiscriminate nature of the powers of retention of the
fingerprints, cellular samples and DNA profiles of persons suspected but not
convicted of offences, as applied in the case of the present applicants, fails to strike a
fair balance between the competing public and private interests and that the
respondent State has overstepped any acceptable margin of appreciation in this
regard.  Accordingly, the retention at issue constitutes a disproportionate

3 Sixteenth Report of Session 2006-07, paras 155-163
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interference with the applicant’s right to respect for private life and cannot be
regarded as necessary in a democratic society.*

We wrote to you on 9 December 2008 seeking further information on the Government’s
response to the Grand Chamber’s judgment and asking for responses to nine specific
questions. Following the timetable we recommended in our earlier Reports, we noted our
expectation that the Government would write to us with its initial response to the
judgment by 4 January 2009 and with its proposed response to the judgment, including
any proposals for general measures which the Government considers necessary to remedy
the breach, before 4 March 2009.

You replied on 5 January 2009 stating that the Government would consult in 2009 via a
White Paper on Forensics on “bringing greater flexibility and fairness into the system,
using a differentiated approach to the retention of samples, DNA profiles and
fingerprints”. You also noted that the Government’s response would be considered by the
Committee of Ministers at its meeting in June 2009 and that you would send plans for
implementation to the JCHR at the same time as sending them to the Committee of
Ministers.

During the Public Bill Committee on the Policing and Crime Bill, the Government
introduced amendments to enable the Secretary of State to make regulations on the
retention, use and destruction of biometric data such as fingerprints and DNA collected as
part of the investigation of a criminal offence. These regulations would be subject to the
affirmative resolution procedure. In our first Report on the Bill, we expressed our concern
at the Government’s approach to the implementation of this important judgment stating:

Whilst the Government is right to consider that the public may wish to be consulted on
proposals for reform, we are alarmed that the substance of these proposals will not be
contained in primary legislation, subject to the usual scrutiny by both Houses. We strongly
urge the Government to think again and to ensure that there is sufficient time for scrutiny
of measures which, as the European Court has held, substantially interfere with the right to
respect for private life. In addition, given the Court’s findings on the harmful effects on
unconvicted minors of retaining their data, we recommend that the Government considers
a swifter solution for dealing with the position of those under 18 years of age.’

The Government responded to our Report on 19 May 2009 accepting that there was a case
for dealing with the issue by way of primary legislation, but stating that this had to be
weighed against the importance of responding to the Court’s judgment within a reasonable
timeframe. It suggested that the Committee of Ministers would expect significant progress
towards implementation of a judgment within 12 months of the judgment and that any
delay would build uncertainty and raise the potential for legal challenge. It also noted that
using primary legislation would delay implementation until mid to late 2010. Whilst
noting that the enabling powers were broad, according to the Government, this was to
allow sufficient flexibility. The Government also noted that although it was confident that
the new proposals would comply with the Court’s judgment, one advantage of the

4 Para 125.
5> Tenth Report of Session 2008-09, Legislative Scrutiny: Policing and Crime Bill, HL Paper 68, HC 395, para. 1.118.
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Government’s approach would be that courts would be able to require the regulations to be
amended if they judged that they failed to fully comply with the Convention.®

The Government referred to the publication, on 7 May 2009, of Keeping the Right People
on the DNA Database. This consultation, which concludes on 7 August 2009, proposes a
number of possible changes to the current regime for retaining samples, profiles and
fingerprints in the light of the S and Marper judgment. Key proposals include:

1. Destruction of all DNA samples, regardless of whether or not a person is convicted,
after 6 months maximum;

2. Adults arrested but not convicted of a recordable offence to have DNA profile
retained for 6 years (where the offence is not serious, violent, sexual or terrorism-
related) and 12 years (if it is);

3. DNA profiles of volunteers not to be retained on database;
4. DNA of all children under 10 to be removed and not to be retained in future;

5. DNA profiles of under 18 year olds convicted of serious, violent, sexual or terrorism-
related offences to be retained indefinitely, and if not convicted of same offence,
profiles to be retained for 12 years;

6. Profiles of under 18 year olds convicted once of a lesser offence to be removed at the
age of 18, and if not convicted to be deleted after 6 years or on eighteenth birthday,
whichever is the sooner; and

7. Fingerprints of those arrested but not convicted to be retained for 6 years or 12 years
(if a violent, sexual or terrorism-related offence).

We note that Part 8 of the Policing and Crime Bill dealing with DNA and fingerprints
remained unchanged after Report stage and Third Reading in the House of Commons on
19 May.

We understand that on 19 January 2009, the Government provided the Committee of
Ministers with information on general measures, which we have not seen, and that the case
will receive its first substantive consideration by the Committee in June 2009.

We welcome the Government’s decision to destroy all DNA samples and to delete the
DNA of all children and not to retain such information in the future. However, we have
concerns about some of the other proposals, on which we would be grateful for your
response:

1. How does the Government consider the measures proposed in the consultation paper
(which will permit the continued retention of profiles and fingerprints of people not
convicted of a criminal offence) to be compatible with the presumption of innocence
(Article 6 ECHR)?

5 The Government Reply to the Tenth and Fifteenth Reports from the Joint Committee on Human Rights Session 2008-09,
Legislative Scrutiny: Policing and Crime Bill, Cm 7628, pp. 19-20.
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2. Does the Government intend to amend the provisions of Section 64(1A) Police and
Criminal Evidence Act 19847

3. Why has the Government rejected the Scottish model?

4. Why does the Government not consider the remedial order process provided for in
the Human Rights Act 1998 to be appropriate in this case?

5. Why has the Government rejected the possibility of a tailor-made one purpose Bill to
give effect to the judgment?

6. What account has the Government taken of the views and experience of Professor
Alec Jeffreys of the University of Leicester on the necessity of the proposed measures?

7. As previously requested, please provide us with copies of the Government’s
submissions to the Committee of Ministers and ensure that we continue to be updated
as further information is provided.

Letter from the Chair of the Committee to Rt Hon Alan Johnson MP,
Home Secretary, dated 8 July 2009

S and Marper v United Kingdom (App. Nos. 30562/04 and 30566/04, 4 December 2008,
Grand Chamber)

We wrote to your predecessor Jacqui Smith MP on 21 May 20009 seeking further
information on the Government’s response to the Grand Chamber decision. We requested
areply by 18 June 2009 and are disappointed not to have received a response.

Since sending our previous letter, the Government has published its Draft Legislative
Programme which includes a Policing, Crime and Private Security Bill. This Bill proposes
to retrospectively add to the DNA database those convicted of serious violent or sexual
offences before 2004. In addition to the seven questions we asked in our previous letter, we
should be grateful if you would explain:

8. Whether the Government considered including detailed proposals to
implement S and Marper within the Policing, Crime and Private Security Bill,
rather than by way of an order making power within the current Policing and
Crime Bill (Chapter 2 of Part 8). If so, why did it reject doing so?

I would be grateful for a response to this question and our previous questions as soon as
possible. As you are aware, your response is highly pertinent to ongoing debates around
Part 8 of the Policing and Crime Bill currently before Parliament.

Letter to the Chair from Alan Campbell MP, Parliamentary Under
Secretary of State, Home Office, dated 9 July 2009
S AND MARPER JUDGMENT: EUROPEAN COURT OF HUMAN RIGHTS

Thank you for your letter of 21 May addressed to the then Home Secretary. I am
responding in view of my Ministerial responsibilities for the DNA Database and forensic
science services. Please accept my apologies not responding within your deadline.
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I note your supportive comments on the proposals to destroy all DNA samples and to
make special arrangements for juveniles. Proposals in both these areas go further than the
ECtHR judgment but, in both cases, we have considered the balance between public
protection, operational need and protecting the rights of the individual. We have applied
those criteria to all the proposals in the consultation paper. We are clear on the need to
ensure there is an appropriate balance in establishing a new retention and for the first time
statutory retention framework. We therefore welcome the debate and have set out the basis
of our proposals.

You also say in your letter that the measures in the Policing and Crime Bill dealing with
DNA and fingerprints "remained unchanged after Report stage and Third Reading in the
House of Commons on 19 May". In fact, a Government amendment was passed at Report,
inserting a new subsection (4) into the proposed new section 64C of the Police and
Criminal Evidence Act, and making a similar change to the equivalent Northern Ireland
provisions. The amendment has the effect of imposing a requirement on the Secretary of
State to consult various bodies before laying draft regulations in Parliament. This
consultation would be in addition to the consultation exercise already underway, and
would have the effect of guaranteeing that any future exercise of the power would be
preceded by consultation.

In response to the specific questions you raise:

1. How does the Government consider the measures proposed in the consultation paper
(which will permit the continued retention of profiles and fingerprints of people not
convicted of a criminal offence) to be compatible with the presumption of innocence
(Article 6 ECHR)?

The retention of DNA and fingerprints does not indicate innocence or guilt. Biometric
DNA provides evidence of identity and can be used to ensure that the innocent are
eliminated from investigation. The National DNA Database does not contain information
as to whether a person has been charged or convicted or acquitted. Even if it did, there is
no reason for the prosecution to disclose during the course of a trial that a person has had
their DNA taken. That is because the taking of DNA is the consequence of arrest. The
prosecution would only seek to make use of the

DNA profile if it was relevant to the individual case e.g. if a search on the DNA database
provided a match between the person and a crime scene. There are explicit instructions to
prosecutors that evidence other than DNA is required in order to take forward a
prosecution.

Moreover, the Government considers that the judgment in Marper plainly falls short of
saying that any proposals which permit the retention of biometric data of people not
convicted of a criminal offence are incompatible with the presumption of innocence under
Article 6. Paragraph 122 of the judgment, which acknowledges that the retention of data
"cannot be equated with the voicing of suspicions” regarding a person's innocence,
indicates that a system which allowed the data of innocent people to be retained "in the
same way as the data of convicted persons” would cause concern. However, the measures
in the Government's consultation paper differentiate between such cases, on the basis of an
evidence-based assessment of risk.
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2. Does the Government intend to amend the provisions of Section 64(1A) Police and
Criminal Evidence Act 19847

Regulations would amend this subsection to take account of the destruction of samples and
to insert the relevant retention periods.

3. Why has the Government rejected the Scottish model?

We have given significant consideration to the Scottish model. We note that the Court did
indicate that it agrees with the Government that the retention of fingerprint and DNA
information pursues the legitimate purpose of the detection, and therefore, prevention of
crime. The Court also recognised the need for "an approach which discriminated between
different kinds of case and for the application of strictly defined storage periods for data".

That is why we have sought to provide an evidence base which would indicate the potential
public protection risks arising from a retention policy which would impact on the number
of future detections. The DNA consultation paper published on 7 May sets out that
evidence base, which was not available to colleagues in Scotland when they determined
their policy. For example, the evidence which was available to us indicated that the
seriousness of the offence in respect of which biometric data was taken is not a good
indicator of the seriousness of any subsequent offending.

4. Why does the Government not consider the remedial order process provided for in
the Human Rights Act 1998 to be appropriate in this case?

The Government did consider the option of making a remedial order but concluded that
there was doubt over whether the powers in the Human Rights Act were wide enough to
implement a policy which comprehensively responded to the Marper judgment, going
beyond what was necessary to address provisions that were incompatible with ECHR
rights.

5. Why has the Government rejected the possibility of a tailor-made one purpose Bill to
give effect to the judgment?

The Government has pursued the approach of implementing the judgment through the
Policing and Crime Bill rather than by introducing a separate piece of legislation because
that Bill was already poised for introduction in Parliament at the time of the judgment, and
thus offered a likely swifter means of implementation. We acknowledge the concerns at the
use of secondary legislation in this area but we have followed this route rather than primary
legislation because it is the most effective approach to:

e achieve the speediest route to implementing the judgment

e minimise operational impact on policing and public protection and avoid
increasing public confusion on the status of their DNA profiles and samples.

The secondary legislation approach has allowed for consultation to be carried out before
proposals are put in draft regulations. We have listened to the views expressed by Members
of both Houses to the procedure adopted. We have added a further period of public
consultation on the content of the draft regulations before these are submitted to
Parliament and have set out our detailed proposals in the public consultation paper.
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The Committee will also be aware of the views expressed by the Delegated Powers and
Regulatory Reform Committee. We take on board their concerns and will assess that in the
light of the need for prompt compliance with the ECtHR judgment; and, importantly, on
the need for public and policing operational certainty on the retention of biometric data.

6. What account has the Government taken of the views and experience of Professor
Alec Jeffreys of the University of Leicester on the necessity of the proposed measures?

We very much welcome the contribution to the debate by Professor Sir Alex Jeffreys. The
key divergence in our approach and that of the Professor is that whilst the evidence points
to a propensity that future offending may occur, Professor Jefferys suggests that the
Government has adopted a presumption that if a person is arrested and not convicted that
it is only a matter of time before they are convicted. That is far from our approach.
However, as the evidence indicates, a proportion which diminishes over time (higher than
that in the population at large) of those who are arrested and not convicted do go on to
commit offences and are convicted for those offences. We have tried to balance the rights
of the individual with public protection considerations. In the real world it is very difficult
for the victim of a rape or the parents of a murdered child or a burglary victim to
understand why the police have had to destroy material which would have contributed to
early detection.

7. As previously requested, please provide us with copies of the Government's
submissions to the Committee of Ministers and ensure that we continue to be updated
as further information is provided.

I am sorry this information was not given earlier and it is now attached. The Committee of
Ministers decided following its June meeting to consider the case at the latest at its 1-4
December meeting. The Secretariat have informed us that it will be on the agenda of the
Committee of Ministers' 15-16 September meeting. This is in order to ensure the
Committee is kept informed of progress; the Secretariat's Annotated Agenda notes have
not kept up with events (publication of the consultation paper and other information
provided in our 13 May response to the NGOs' communication).

I will ensure that you are kept fully informed of progress on this matter in the future.
Letter to the Chair from Alan Campbell MP, Parliamentary Under
Secretary of State, Home Office, dated 17 July

S AND MARPER v UK JUDGMENT: EUROPEAN COURT OF HUMAN RIGHTS

Thank you for your letter of 8 July. I apologise to the Committee for missing your deadline
in response to your earlier letter to which I sent a full reply on 9 July.

You have raised the further question:

8. Whether the Government considered including detailed proposals to implement
Sand Marper within the Policing, Crime and Private Security Bill, rather than by way of
an order making power within the current Policing and Crime Bill (Chapter 2 of Part
8). If so, why did it reject doing so?
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As I indicated in my earlier response to your question "Why has the Government rejected
the possibility of a tailor-made one purpose Bill to give effect to the judgment?”, we had
considered the option of putting the proposals on the face of primary legislation. In my
letter of 9 July, I explained that we did consider inclusion of substantive provisions in the
Policing and Crime Bill but we were still considering the implications of the judgment, did
not have the benefit of research to inform our consideration of a new retention framework
nor of public consultation.

The detail of the Government's legislative programme for the Fifth Session had yet to be
determined when we were drawing up the implementation timelines for the judgment in
Sand Marper. These timelines were drawn up against the background of seeking to comply
with the judgment by having the required statutory framework in place as soon as possible.
Legislating in the Fourth Session was clearly preferable in this respect.

Although putting the detail of a new retention framework in primary legislation has clear
attractions in terms of the level of Parliamentary scrutiny that would be possible, in view of
the need to move quickly to minimise operational uncertainty since the judgment, and the
need to implement the judgment efficiently, we considered it appropriate to use the
legislative vehicle of the Policing and Crime Bill. I will, of course, be giving full
consideration to the outcome of the public consultation on the DNA proposals (which is
due to end on 7 August) and to the views of Parliament including those of the various
Parliamentary Committees that have scrutinised the Bill, like the JCHR, during the passage
of the Policing and Crime Bill. It is our aim to produce the final proposals on both the
policy and legislative handling of the proposed retention framework as soon as possible
after the end of the consultation period.

Letter from the Chair of the Committee to Sir Hugh Orde OBE,
President, Association of Chief Police Officers, dated 13 October

Retention of fingerprints and DNA: S and Marper v United Kingdom (App. Nos.
30562/04 and 30566/04, 4 December 2008, Grand Chamber)

I wish to welcome your appointment as President of ACPO. I am confident that we can
continue the constructive relationship we have developed over the Parliament with your
predecessor and colleagues.

The Joint Committee on Human Rights, which I chair, is reviewing the implementation of
judgments of the European Court of Human Rights finding the UK to be in breach of the
European Convention on Human Rights. On 4 December 2008, the Grand Chamber of
the European Court of Human Rights found a violation of Article 8 ECHR (right to respect
for private life) holding that:

. the blanket and indiscriminate nature of the powers of retention of the
fingerprints, cellular samples and DNA profiles of persons suspected but not
convicted of offences, as applied in the case of the present applicants, fails to strike a
fair balance between the competing public and private interests and that the
respondent State has overstepped any acceptable margin of appreciation in this
regard.  Accordingly, the retention at issue constitutes a disproportionate
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interference with the applicant’s right to respect for private life and cannot be
regarded as necessary in a democratic society.”

We have reported on the Policing and Crime Bill, part of which proposes to enable the
Home Secretary to make Regulations on the retention, use and destruction of biometric
data such as fingerprints and DNA collected as part of the investigation of a criminal
offence.®

We understand from press reports in August that in July 2009, Ian Readhead, ACPO’s
Director of Information, wrote to all Chief Constables regarding the current retention
policy on fingerprints and DNA and the effects of the Marper judgment on decisions to
keep or remove records. Given our commitment to monitoring the implementation of this
judgment by the UK, please could you send us a copy of this letter. Should ACPO revise its
guidance to officers on this issue, please could you keep us updated.

Letter from Sir Hugh Orde OBE, to the Chairman , dated 27 October
2009

RETENTION OF FINGERPRINTS AND DNA: § & MARPER V UNITED KINGDOM
Thank you for your letter of 13 October 2009 and your warm words of welcome.

ACPO acknowledges the European Court of Human Rights findings in the case of S and
Marper and has been supporting the Government in developing its response. It is
understood that the Government legislation addressing this case is likely to deal with both
issues of retention and the discretionary power to remove a DNA profile from the database
currently exercised by Chief Constables.

I have attached the letter from Ian Readhead sent to Chief Constables in July 2009 that you
refer to in your correspondence. Mr Readhead’s letter was intended to confirm the
continuing existence of statutory powers pending new legislation.

ACPO continues to closely monitor the passage of the Bill and will amend its guidance as
appropriate.

ANNEX

Letter from Ian Readhead, Director of Information, ACPO, to Chief Constables, dated 28
July 2009

Re: S&Marper European Court Ruling 4t h December 2008 and The Retention
Guidelines Exceptional Case Procedure

I write concerning the above ruling in which it was unanimously held that in this
particular case it was a disproportionate interference with an individual's right under
Article 8 of the European Convention on European Rights to retain fingerprints and
DNA of persons suspected but not convicted of offences.

7 Para 125
8 Tenth Report of Session 2008-09, Legislative Scrutiny: Policing and Crime Bill, HL Paper 68, HC 395, paras 1.11-1.119.
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Since this ruling, the Home Office have prepared a considered response in the form of a
consultation paper with proposed changes to the retention of DNA and fingerprints.
The Association of Chief Police Officers (ACPO) has been consulted, resulting in
further recommendations for consideration. The final draft for publication of new
guidelines is not expected t o take effect until 2010.

Until that time, the current retention policy on fingerprints and DNA remains
unchanged. Individuals who consider that they fall within the ruling in the S&Marper
case should await the full response to the ruling by Government prior to seeking advice
and/or action from the Police Service in order to address their personal issue on the
matter.

ACPO strongly advise that decisions to remove records should not be based on
proposed changes. It is therefore vitally important that any applications for removals of
records should be considered against current legislation and the Retention Guidelines
Exceptional Case Procedure.

Please feel free to contact my office if you have any further questions on this matter .

Letter from the Chairman to the Rt Hon Alan Johnson MP, dated 29
October 2009

S and Marper v United Kingdom (App. Nos. 30562/04 and 30566/04, 4 December 2008,
Grand Chamber)

We have written previously to you regarding the Government’s steps to implement the
judgment of the European Court of Human Rights in S and Marper.

In our Report on the Policing and Crime Bill, we expressed concern at the Government’s
proposal to enable the Secretary of State to make Regulations on the retention, use and
destruction of biometric data such as fingerprints and DNA collected as part of the
investigation of a criminal offence. We were alarmed that the detail of the proposals would
not be contained in primary legislation to ensure sufficient scrutiny of the measures and
proposed that the relevant clauses be deleted from the Bill.® We therefore welcome the
decision to remove the clauses from the Bill during the Committee stage in the House of
Lords. During the debate, Lord Brett stated:

Although we remain committed to implementing the judgment of the European
Court of Human Rights at the earliest opportunity, we accept the concerns raised by
the Committee and other stakeholders and we accept the strength of feeling in your
Lordships’ House. Given that strength of feeling, we feel it is important to move
forward with consensus, if possible. We therefore accept the view that this issue is
more appropriately dealt with in primary legislation and have decided to invite
Parliament to remove Clauses 96 to 98. As soon as parliamentary time allows, we

% Tenth Report of Session 2008-09, Legislative Scrutiny: Policing and Crime Bill, HL Paper 68, HC 395.
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will bring forward appropriate measures which will place the detail of the retention
periods in primary legislation, allowing full debate and scrutiny of the issue in both
Houses."

We also note that Baroness Neville-Jones indicated that she intended to bring forward
Conservative proposals on Report.'!

Given the decision to remove the clauses from the Policing and Crime Bill, we are writing
to request an update on the Government’s proposals for implementing this important
judgment. In addition to an update on the next steps that the Government proposes to
take, we would be grateful if you could respond to the following questions:

1. Does the Government propose to use the Policing, Crime and Security Bill in the
next session to implement the judgment?

2. Within what timescale does it anticipate implementation will take effect?

3. In the meantime, what guidance, if any, has the Government provided to police
officers about how to exercise their discretion to remove data from police records?

4. Does the Government consider that the data of unconvicted children under the age
of 18 should be treated differently to adults during this period? If so, how?

Further, we understand that the Committee of Ministers proposes to consider the UK’s
implementation of this judgment at its December meeting. Please provide us with copies
of the Government’s submissions to the Committee of Ministers for this meeting and
ensure that we continue to be regularly updated on the steps that the Government is
taking to implement this judgment.

Letter from Rt Hon Alan Johnson MP, Home Secretary, to the
Chairman, dated November 2009

Thank you for your letter of 29 October, which was not received here until last week, about
the Government’s response to the judgment of the European Court of Human Rights in
the case of S & Marper vs. UK. As you know, we are committed to responding to the
judgment in a manner that takes account of both the letter and spirit of the judgment,
while also answering the concerns present in Parliament and in the wider community. To
answer your four questions in turn:

1. Does the Government propose to use the Policing, Crime and Security Bill in
the next session to implement the judgment?

You will be aware that I have today tabled a Written Ministerial Statement containing our
proposals on DNA and fingerprint retention. I can confirm that we intend to deal with the
legislative implications of these proposals as soon as legislative time allows.

2. Within what timescale does [the Government] anticipate implementation will
take effect?

0 HL, 20 October 2009, Col. 668.
" HL, 20 October 2009, Col. 666.
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Once the proposals set out in my Written Ministerial Statement take effect, there are
significant practical issues surrounding their implementation, particularly in respect of the
destruction of DNA samples and profiles, but also in respect of fingerprints. While removal
of profiles and fingerprints from their respective databases will be an automated process,
and should therefore be a relatively quick task, the process of destroying all the DNA
samples (i.e. the biological material) currently held in forensic laboratories is a manual one
and may take up to two years.

3. In the meantime, what guidance, if any, has the Government provided to police
officers about how to exercise their discretion to remove data from police records?

We continue to work closely with the Association of Chief Police Officers (ACPO) on all
matters relating to the S & Marper judgment; chief officers of police are, of course, the
owners of the material held on the national DNA and fingerprint databases. We have not
issued guidance to chief officers in the course of our work on our proposals following the
consultation exercise.

4, Does the Government consider that the data of unconvicted children under the
age of 18 should be treated differently to adults during this period? If so, how?

We do not believe it would be appropriate to introduce interim arrangements, which
might serve only to cause operational confusion. However, as with adults, we are working
with ACPO to put guidance on the new arrangements in place as soon as practicable.

Committee of Ministers Correspondence

Finally, as Lord Brett indicated to Lord Lester last Thursday (Hansard column 491) in
debating the Report Stage of the Policing and Crime Bill, we will ensure that your
Committee receives copies of all communications on the S & Marper case between the
Government and the Council of Europe’s Committee of Ministers. Because of the
timescales involved in briefing the Committee of Ministers, we sent an interim response to
the Committee in early October. We will be issuing a substantive response shortly and will
provide a copy of that response to your clerk at that point.
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