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Summary 

The Committee has published several Reports dealing with human rights concerns raised by 
counter-terrorism policy. Although very critical in the past of aspects of Government policy, 
the Committee welcomes the recent significant change of approach and tone in Government 
pronouncements on counter-terrorism. This report focuses on the Government’s main new 
proposals and a number of other issues (paragraphs 1- 13).  

Recent Ministerial statements envisage an increase from 28 days in pre-trial detention limits. 
The Committee is not convinced of the need for this and recommends thorough scrutiny of 
the evidence, stronger judicial safeguards and improved parliamentary oversight. The 
Committee considers that there should be an upper limit on pre-charge detention and that 
Parliament, not the courts, should decide that limit after considering all the evidence 
(paragraphs 14 - 57).  

The Committee recommends improved conditions of pre-charge detention, including a 
better-designed replacement for Paddington Green police station (paragraphs 58 - 98). 

The Committee welcomes in principle the Government’s review of the use of intercept as 
evidence. It remains convinced that the ability to use it would help bring more prosecutions 
against terrorists. It makes recommendations on implementation and considers that the law 
of public interest immunity would protect the public interest in non-disclosure (paragraphs 
99 - 155). 

The Committee makes recommendations on other alternatives to extending pre-charge 
detention, notably post-charge questioning (paragraphs 156 - 175). 

The Committee believes that the Special Advocate system does not afford the individual a 
fair hearing and recommends changes (paragraphs 176 - 205). 

The Committee may return to its concerns over control orders once the House of Lords 
gives judgment in cases pending. Following her predecessor’s reference to the possibility of 
derogation from the right to liberty, the Committee awaits a response from the Home 
Secretary to its request for clarification of the Government’s view of the level of threat from 
terrorism (paragraphs 206 - 210). 
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1 Introduction 

Our inquiry 

1. This is our third Report of this Session and our sixth report overall in our ongoing 
inquiry into counter-terrorism policy and human rights. Our purpose in keeping open our 
inquiry into this subject has been to enable us to continue to take evidence on specific 
aspects of counter-terrorism policy, with a view not merely to responding to measures 
brought forward by the Government but to putting forward positive policy suggestions for 
countering terrorism which are in our view compatible with the UK’s human rights 
obligations. 

The Government’s change of approach 

2. In previous reports in this inquiry, we have had cause to be very critical of the 
Government’s general approach to counter-terrorism policy as well as aspects of its 
substance.1 We have frequently complained about a lack of opportunity for proper 
parliamentary scrutiny of counter-terrorism measures, about the Government’s apparent 
desire to be seen to do something about terrorism by rushing hastily prepared legislation 
through Parliament, and about the risk of counterproductivity which arises as a result of 
the alienation felt by certain communities who feel that they have not been properly 
involved in discussing and formulating an appropriate response to the threat from 
terrorism. We have also been critical of the Government’s apparent willingness to call into 
question certain fundamental features of the human rights law framework with which the 
Government’s response to terrorism must be compatible. 

3. We therefore warmly welcome the announcement of a new approach to counter-
terrorism policy set out in the statement of the former Home Secretary the Rt Hon Dr John 
Reid MP to the House of Commons on 7 June 2007.2 The former Home Secretary 
announced that the Home Office had now completed a comprehensive review of counter 
terrorism legislation and outlined both the Government’s proposed approach to bringing 
forward new counter-terrorism measures and the specific areas of the law in which the 
Government is considering new legislation, probably in a bill to be brought forward in the 
autumn. 

4. We welcome a number of aspects of this announcement. We welcome the Government’s 
commitment to extensive consultation, both within and beyond Parliament, on the 
measures which are necessary, with a view to proceeding on the basis of national 
consensus, rather than partisan politics, on issues concerning national security. We 
welcome the commitment to work with relevant communities to isolate, prevent and 

 
1 See e.g. Third Report of Session 2005-06, Counter-Terrorism Policy and Human Rights: Terrorism Bill and related matters, 

HL Paper 75-I/ HC 561-I (hereafter “JCHR Report on the Terrorism Bill”); Twelfth Report of Session 2005-06, Counter-
Terrorism Policy and Human Rights: Draft Prevention of Terrorism Act 2005 (Continuance in force of sections 1 to 9) 
Order 2006, HL Paper 122/ HC 915 (hereafter “JCHR Report on First Control Order Renewal”); Twenty-fourth Report 
of Session 2005-06, Counter Terrorism Policy and Human Rights: Prosecution and pre-charge detention, HL Paper 
240/ HC 1576 (hereafter “JCHR Report on Prosecution and Pre-charge Detention”); Eighth Report of Session 2006-07, 
Counter-Terrorism Policy and Human Rights: Draft Prevention of Terrorism Act 2005 (Continuance in force of 
sections 1 to 9) Order 2007, HL Paper 60/ HC 365 (hereafter “JCHR Report on Second Control Order Renewal”). 

2 HC Deb 7 June 2007 cols 421-423 (hereafter “former Home Secretary’s 7 June statement on counter-terrorism”). 
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defeat violent extremism. We welcome the explicit recognition that as the powers to 
counter terrorism are increased, so there must be an increase in both parliamentary and 
judicial scrutiny of those powers to ensure a counter-balance against any arbitrary use of 
those powers. We welcome the commitment to give both us and the Home Affairs Select 
Committee an opportunity for pre-legislative scrutiny of draft clauses, before the 
introduction of any Bill. We also welcome the publication of a “Government Discussion 
Document” outlining some of the measures that might be included in a future bill, the 
commitment to publish a fuller “content paper” in the next few weeks, and the creation of a 
webpage on the Home Office website dedicated to the Bill. The Government has indeed 
committed itself to a more comprehensively consensual approach than it has ever used 
before and we look forward to playing our part in ensuring that this aspiration is fulfilled in 
practice. 

5. We also welcome the measured tone of the Government’s reaction to the recent terrorist 
attacks in London and Glasgow. We are heartened that these attacks do not appear to have 
deflected the Government from the consensual approach set out in the former Home 
Secretary’s statement on 7 June. We welcome the indication by the Prime Minister and 
Home Secretary that there will be no “rush to legislate” in the wake of the attacks and that 
the Government remains committed to extensive consultation and debate about possible 
new measures to be brought forward in the autumn. We welcome the recognition in 
ministerial statements that countering the terrorist threat must be done not only by 
military, police, and intelligence means, but by “winning the hearts and minds” of 
members of the communities from which the violent extremists are recruited. Finally, we 
welcome the fact that the Government’s response has not suggested that human rights are 
a hindrance to protecting the public’s security, but rather has spoken of security in terms of 
the ability to live in accordance with “shared values” of individual dignity, life and liberty.3 

The Government’s commitment to human rights law 

6. Only two weeks before this change of approach, however, the former Home Secretary 
the Rt Hon Dr John Reid MP made a statement to Parliament in which he referred to what 
he considered to be the “inadequacy” of the international human rights law framework 
with which the Government’s counter-terrorism measures must be compatible.4 He 
referred to there being a disjuncture between the international human rights conventions 
we have inherited and the reality of the threat we face from terrorism today, resulting in 
there being “gaps” in the international legal framework. In the former Home Secretary’s 
view, these gaps and inadequacies cannot be addressed by courts and lawyers interpreting 
the legal conventions we have inherited, but must be addressed by politicians who should 
be working to modernise the law, including by “building on” the European Convention on 
Human Rights. The main change which he appeared to envisage was that the ECHR 
should be amended to make the right to security the basic right on which all other rights in 
the Convention are based. 

7. In our report on the DCA and Home Office reviews of the Human Rights Act, we 
reported our concerns about the effect of repeated questioning of the domestic human 
 
3 See e.g. the Home Secretary’s statement to the House of Commons on counter –terrorism on 2 July 2007, HC Deb 2 July 

2007 cols 671-2; the Prime Minister’s interview on BBC Sunday AM, 1 July 2007. 

4 HC Deb 24 May 2007, cols 1428-1429. 
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rights law framework by high-ranking members of the Government.5 The former Home 
Secretary’s comments in Parliament on 24 May 2007 called into question the international 
human rights law framework which binds the UK. They were also directly at odds with the 
views of the then Lord Chancellor, Lord Falconer, given in evidence to us only three days 
earlier.6 The then Lord Chancellor disagreed that there are gaps in the international human 
rights law framework, saw no need to amend it and thought that the UK’s commitment to 
it should be unequivocal. 

8. We therefore wrote on 25 May 2007 to the then Home Secretary asking him to clarify 
whether or not it is the UK Government’s position that the international human rights law 
framework requires amendment in order to be able to counter terrorism effectively, and if 
so how, and whether the UK had taken any active steps to build an international consensus 
to this effect.7 

9. We did not receive a response to our questions before the former Home Secretary left 
office. We expect that the new Home Secretary will respond to our questions and hope that 
she will be unequivocal in her agreement with the former Lord Chancellor. We 
recommend that the Government make an unequivocal public commitment to the 
existing international human rights law framework. 

The importance of prosecution 

10. The Government’s significant change of approach and tone in its counter-terrorism 
policy is in keeping with an emerging recognition that current counter-terrorism powers 
are, by now, broadly sufficient and that what is needed is not more legislative responses but 
a redoubling of efforts to use existing powers to prosecute those suspected of involvement 
in terrorism. 

11. The Director of Public Prosecutions, Sir Ken Macdonald QC, in a recent public lecture, 
“Security and Rights”, said,  

“Acts of unlawful violence are proscribed by the criminal law. They are criminal 
offences. We should hold it as an article of faith that crimes of terrorism are dealt 
with by criminal justice. And we should start by acknowledging the view that a 
culture of legislative restraint in the area of terrorist crime is central to the existence 
of an efficient and human rights compatible process.”8 

12. The Head of the Metropolitan Police Counter Terrorism Command, Deputy Assistant 
Commissioner Peter Clarke, made a similar point in his recent public lecture, “Learning 
from experience: Counter-terrorism in the UK since 9/11”: 

“My personal view is that we now have a strong body of counter terrorist legislation 
that by and large meets our needs in investigating these crimes and bringing 

 
5 Thirty-second report of Session 2005-06, The Human Rights Act: The DCA and Home Office Reviews, HL Paper 278/HC 

1716 at para. 41. 

6 Oral evidence, 21 May 2007, Qs 4, 15 and 46. 

7 Ev 68. 

8 Security and Rights, public lecture to the Criminal Law Bar Association by Sir Ken Macdonald Q.C., DPP (23 January 
2007). 
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prosecutions. Prosecution through the courts, using judicial process that is 
recognised and understood by the public, is of course by far the preferred method of 
dealing with terrorism.”9 

The importance of transparency 

13. In our last Report, when we emphasised that it was a human rights responsibility of 
Government to protect those within its jurisdiction, we also emphasised that if by any 
legislation Government proved counter-productive (in the battle for hearts and minds) it 
would not be fulfilling that responsibility. In our view, justice and its administration 
must be as transparent as it is in every way possible to make them and the case for any 
additional new legislation would convincingly have to be seen to be evidence-based. 
Justice has to be seen to be done. 

Our report 

14. The main focus of this Report is consideration of what we consider to be the most 
significant of the proposals which the Government has announced it will be taking 
forward: the possible further extension of the 28 day limit on pre-charge detention, the 
possible use of intercept as evidence in criminal prosecutions, and other alternatives to 
extending pre-charge detention such as post-charge questioning of terrorism suspects. The 
Report also considers some other aspects of counter-terrorism policy, including the role of 
special advocates in control order proceedings, and the conditions of pre-charge detention 
at Paddington Green. We intend to inquire further into other matters, including the 
definition of terrorism and racial profiling, and to return to these in a later Report. We also 
intend to return in a future Report on torture to other aspects of the Government’s 
counter-terrorism policy, including towards extraordinary rendition. 

 
9 The Inaugural Colin Cramphorn Memorial Lecture 2007. 
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2 Length of pre-charge detention 

The Government’s current position 

15. The law on pre-charge detention was one of the specific areas which the former Home 
Secretary in his recent statement indicated the forthcoming counter-terrorism bill might 
seek to strengthen.10 He said that the decision to increase pre-charge detention limits from 
14 to 28 days has been justified by subsequent events and has enabled prosecutions to be 
brought forward that “otherwise may not have been possible.” The Government believes it 
is right to extend the limit beyond 28 days in terrorist cases, but wants to build “broad 
agreement” on the way forward, and to this end has indicated that it wants to begin 
discussions now on how to do this. One possible way mentioned by the former Home 
Secretary would be to legislate now to extend the current 28 day limit but to make it clear 
that there would be further judicial and parliamentary oversight, such as a detailed annual 
report to Parliament with an accompanying debate. 

16. The Prime Minister has also suggested, in a number of speeches and interviews, that 
the extension of the limit on pre-charge detention beyond the current limit of 28 days is 
one of the counter-terrorism measures the Government will be considering, and that any 
increase must be accompanied by “proper judicial scrutiny” and increased parliamentary 
accountability. 

Developments since the increase to 28 days 

17. In our report on Prosecution and Pre-Charge Detention in 2006, we gave detailed 
consideration to alternatives to lengthy pre-charge detention and concluded that “a 
combination of the flexibility introduced by the threshold test developed by the CPS, active 
judicial oversight of the application of the post-charge timetable, and the possibility of 
drawing adverse inferences from a refusal to answer questions at a post-charge interview 
should make it unnecessary to contemplate any further extensions to the maximum period 
of pre-charge detention of 28 days.”11 

18. In the Government’s September 2006 response to the Committee’s report, the 
Government said that the new maximum period of 28 days pre-charge detention had only 
been in place since the end of July 2006 and it would wish to see how it was working in 
practice, and it would be keeping the situation under review.12 We welcome the 
Government’s confirmation that it has no plans to amend the Terrorism Act 2000 to 
include ‘prevention’ in the statutory grounds for detention, as the Home Affairs 
Committee had recommended, because the Government considers that this would not 
be permissible under Article 5(1) of the ECHR.13 

 
10 Former Home Secretary’s 7 June Statement on Counter Terrorism, HC Deb 7 June, col. 422. 

11 JCHR Report on Prosecution and Pre-charge Detention, at para. 144. 

12 The Government Reply to the Twenty-fourth Report of Session 2005-06, HL Paper 240/HC 1576, Cm 6920 (29 September 
2006), p. 11. 

13 ibid, p. 4. 
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19. On 11 November 2006 the Metropolitan Police Commissioner, Sir Ian Blair, in a 
speech to the Urban Age Summit in Berlin, expressed the view that the question of a 
further extension beyond 28 days would soon have to be considered. He said: 

“For other serious crimes, British police can but rarely do hold suspects for up to 
four days. After long and very heated parliamentary debates, that has currently been 
changed in Britain to 28 days in terrorist cases. Of course, whether it is 28, 4 or 1, 
suspects have access to full legal advice in custody. In the recent alleged airline plot, 
we needed all the 28 days in respect of some of the 24 suspects: if there had been 
more people, we would probably have run out of time. I believe that an extension to 
the 28 days time for detention will have to be examined again in the near future.” 

20. On 20 November 2006 we wrote to the Commissioner indicating that we would be 
giving very careful scrutiny to whether there is any evidence that a further extension to the 
period of pre-charge detention is necessary.14 We asked for a detailed analysis of the way in 
which each of the 24 suspects arrested on 10 August 2006 had been dealt with, in order to 
be able to assess whether the experience of dealing with those suspects provides evidence 
for or against the need for a further extension of the 28 day period.  

21. In the meantime, on 1 February 2007 the Prime Minister’s Official Spokesman 
(“PMOS”) briefed the press that the Home Secretary had told Cabinet that he would be 
trying to persuade the public and Parliament that 28 days’ pre-charge detention was not 
enough and that “going further would be a useful tool in the counter-terrorism effort.” The 
PMOS said that “the initiative to raise the subject for discussion again had come from the 
police, not the Government.” 

22. On 2 February 2007 we received a response from the Commissioner to our letter 
written in November 2006.15 On pre-charge detention the Commissioner’s letter says: 

“The MPS welcomed recent legislative changes that enabled suspects to be detained 
for up to 28 days without charge. The MPS is not requesting that this period be 
extended; this is a matter for Parliament. There is currently no direct evidence to 
support an increase in detention without charge beyond 28 days, however, the 
complexity and scale of the global terrorist challenge, sophisticated use of 
technology, protracted nature of forensic retrieval and potential for multiple 
operations may lead to circumstances in which 28 days could become insufficient. 

The speed with which terrorist conspiracies have increased in number, in the gravity 
of their ambition and the number of conspirators suggests that a pragmatic inference 
can be drawn that 28 days may not be enough at some time in the near future.” 

23. The letter from the Commissioner also included a detailed analysis of the way in which 
the 24 suspects arrested on 10 August 2006 in connection with the alleged airline bomb 
plot were dealt with. We return to this important subject in more detail below. In short, the 
analysis shows that a total of 9 suspects were detained without charge for more than 14 
days under the new provisions, of whom 6 were charged with an offence and 3 released 
without charge. 
 
14 Ev 48. 

15 Letter from Sir Ian Blair to the Chair of the JCHR, undated but received on 2 February 2007, Ev 49. 
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24. In June 2007 the Home Secretary laid before Parliament Lord Carlile’s annual report on 
the operation in 2006 of the Terrorism Act 2000 (including the operation of the extended 
pre-charge detention regime).16 Observing that the adequacy of the extended period 
remains the subject of heated and frequent debate, Lord Carlile reports that he expects in 
the course of time to see cases in which the current maximum of 28 days will be proved 
inadequate, but he has seen no such cases since the increase to 28 days.17 Commenting on 
the adequacy of the judicial safeguards, he notes that senior circuit judges supervise 14-28 
day detentions and that “these responsibilities too have been tested extensively in the past 
year, and have proved fit for purpose.”18 

25. The 2006 Act provides for annual renewal of the provisions in the Terrorism Act 2006 
which extend the period of pre-charge detention from 14 to 28 days.19 Under that section, 
the maximum period of pre-charge detention under the Terrorism Act would have been 
reduced from 28 to 14 days on 25 July 2007 (one year after the extended period was 
brought into force) unless a renewal order was passed by both Houses. On 11 June 2007, 
Tony McNulty MP laid the draft order to renew the extension of the maximum period.20 
On 10 July 2007 the draft Order was approved by the House of Commons.21 The draft 
Order is due to be debated in the House of Lords on Tuesday 24 July 2007. 

26. Since the renewal of the extension to 28 days, there has been renewed pressure to 
extend the period even further. On 15 July 2007 the President of the Association of Chief 
Police Officers (“ACPO”), Ken Jones, was reported as having said “We are now arguing for 
judicially supervised detention for as long as it takes. We are up against the buffers on the 
28 day limit. We understand people will be concerned and nervous, but we need to create a 
system with sufficient judicial checks and balances which holds people, but no long than a 
day [more than] necessary.”22 He said that, with hindsight, the police should not have got 
involved in the debate about the precise number of days of pre-charge detention, but 
should have said that what is needed is an extraordinary mechanism to give the police the 
ability to investigate these complex cases under judicial supervision. 

27. The call for a further extension was promptly supported by the statutory reviewer of the 
operation of the terrorism legislation and the Government’s Security Minister, Lord West 
of Spithead. On 16 July 2007, Lord Carlile said that senior judges, not politicians, should set 
the limit. Rather than have a “completely sterile” debate about an arbitrary number of days, 
he said it would be better if senior judges, who have a great deal of experience in analysing 
evidence, should monitor individual detention periods, which would be subject to appeal.23 
Lord West also said that the scale and complexity of the threat meant police would need 

 
16 Report on the Operation in 2006 of the Terrorism Act 2000 by Lord Carlile of Berriew Q.C. (June 2007), presented to 

Parliament pursuant to s. 126 of the Terrorism Act 2000 (hereafter “Lord Carlile’s Report on the operation of the 
Terrorism Act in 2006”). 

17 ibid at para. 95. 

18 ibid at para. 101. 

19 Terrorism Act 2006, s. 25. 

20 The draft Terrorism Act 2006 (Disapplication of section 25) Order 2007. 

21 HC Deb 10 July 2007 cols 1346-1368. 

22 The Observer, Lock terror suspects up indefinitely say police, 15 July 2007. 

23 BBC Radio 4, the Today Programme, 16 July 2007. 
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longer to question suspects, and that he could see “great attractions” in Lord Carlile’s 
proposal.24 

28. In our view the current debate about whether there should be a further extension of the 
period of pre-charge detention beyond 28 days raises five main questions: 

— (1) Has the increase from 14 to 28 days been shown to be justified by subsequent 
events? 

— (2) Is there evidence of a need to extend the limit beyond 28 days? 

— (3) Why does the UK need a period longer than any comparable democracy? 

— (4) Are the current judicial safeguards adequate?  

— (5) Are the current arrangements for parliamentary review adequate? 

Has the increase from 14 to 28 days been shown to be justified? 

29. The Government’s view is that the increase from 14 to 28 days has been “justified by 
subsequent events” and has enabled prosecutions to be brought that “otherwise may not 
have been possible”. We take this to be a reference to the fact that 6 of the suspects charged 
with offences in connection with the alleged airline bomb plot uncovered in August 2006 
were charged after having been detained for more than 14 days. In the recent debate on the 
renewal of the extension to 28 days, the Minister, Tony McNulty MP, said “the alleged 
plots since that time have substantiated the position on 28 days”.25 

30. The Commissioner of the Metropolitan Police is of the same view, commenting in his 
Berlin speech that “in the recent alleged airline plot, we needed all the 28 days in respect of 
some of the 24 suspects”.26 

31. We are not in a position to contradict either the Government or the Commissioner in 
their view that subsequent events have demonstrated the necessity for extending the 
maximum period of pre-charge detention from 14 to 28 days, and we do not seek to do so 
when we do not have the necessary information to make that assessment. We do, however, 
have some observations to make about the extent to which there has been rigorous 
independent scrutiny of the operation in practice of the extended pre-charge detention 
provisions since they were brought into force in July 2006.  

32. The purpose of including in the Terrorism Act 2006 a requirement that there be annual 
renewal of the extension of pre-charge detention from 14 to 28 days27 was to provide 
Parliament with the opportunity to consider the matter again after the power had been in 
operation for a year. For such parliamentary review to be meaningful, however, it must be 
informed by a thorough, detailed and independent review of how the power has been 
operating in practice. In our view, such rigorous independent scrutiny of the need for more 
than 14 days’ pre-charge detention requires detailed examination of the actual cases in 
 
24 Ibid. 

25 HC Deb 10 July 2007, col. 1348. 

26 Speech to the Urban Age Summit, 11 November 2006. 

27 Terrorism Act 2006, s. 25. 
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which the power of extended detention has been exercised. It requires a number of detailed 
questions to be asked and a careful analysis undertaken of whether the use of the new 
power in fact demonstrates its necessity. 

33. In our Chair’s letter to the Commissioner in November 200628 we asked to be provided 
with a thorough analysis of the way in which each of the 24 suspects arrested in connection 
with the alleged airline bomb plot were dealt with, including precisely when they were 
charged or released without charge, the reasons relied on at each application to a court for 
an extension of authorisation for detention, and the exact charges brought against those 
charged. We also asked to be supplied with detailed statistics showing for how long all 
suspects who have been arrested under terrorism powers have been held before being 
either released or charged since 25 July 2006, when the new 28 day period came into force. 

34. We are grateful to the Commissioner for providing the detailed information showing 
the way in which the 24 suspects arrested in August 2006 in connection with the alleged 
airline bomb plot were dealt with.29 The information provided details of the exact length of 
time each suspect was detained; whether a charge was brought in each case; the exact 
nature of any charge brought; and the current status of any subsequent court case. 

35. The detailed information provided shows that 17 of the 24 suspects arrested on 9 and 
10 August 2006 in connection with the alleged airline bomb plot were charged with 
offences: 

• 11 within 12 days,  

• 1 within 15 days,  

• 3 within 19 days and  

• 2 after 27 days 20 hours.  

36. Of the 17 charged, therefore, 6 were charged only after their detention had been 
extended beyond 14 days, and 2 were charged just 4 hours before the end of the 28 day 
period. 

37. The detailed figures also show that, of the 7 suspects released without charge: 

• 1 was released within a day 

• 1 after 11 days 

• 2 after 13 days 

• 1 after 23 days and 23 hours 

• 1 after 27 days and 16 hours and  

• 1 after 27 days and 20 hours. 

 
28 Ev 48. 

29 Ev 49. 
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38. Of the 7 not charged, therefore, 4 were released without charge within the old 14 day 
period, but 3 were released without charge well after that time, including 2 who were 
released without charge only at the very end of the 28 day period. 

39. It is clear to us that this bare statistical information alone is not sufficient to answer the 
question “Does the airline bomb plot demonstrate the need for the extension to 28 days?” 
On the one hand, the fact that 6 suspects were detained for more than 14 days before being 
charged would appear on the face of it to show that the increase from 14 to 28 days was 
necessary. On the other hand, the fact that 3 of the 5 suspects who were authorized to be 
detained for the full 28 days were released without charge very close to the end of that 
period could be said, on the face of it, to raise concerns about whether the power to detain 
for up to 28 days is being used to detain those against whom there is least evidence.  

40. There are clearly more detailed questions which need to be asked in order for 
Parliament to be fully informed about whether the experience of the alleged airline bomb 
plot shows the increase to 28 days to have been justified. For example: 

• Was the evidence on which the individuals were charged after 14 days available before 
the expiry of the 14 day period? 

• How precisely has the 28 day period enabled prosecutions to be brought forward that 
“otherwise may not have been possible”? 

• How did the longer period affect the urgency with which the police pursued the 
investigation in relation to each of the suspects?  

• How often were the suspects held for the longer period questioned by the police? 

• Did the longer period available to the police have any noticeable effect on the amount 
of disclosure made by the police to the suspects? 

• Are investigations being pursued in relation to any of the three suspects who were 
detained for almost the full 28 day period and then released without charge and have 
any of these three individuals been made subject to a control order? 

• How would the availability of post-charge questioning have affected the way in which 
the police conducted their investigation into the alleged airline bomb plot? Would it 
have enabled any of the suspects to be charged with the same offence earlier than they 
were in fact charged? 

• What was the psychological impact on those detained for nearly four weeks before 
being released without charge? 

41. We are disappointed that the most recent report of the statutory reviewer of the 
Terrorism Act 200030 does not provide this level of detailed scrutiny of the cases in which 
the new power of extended pre-charge detention has been used.31  

 
30 Lord Carlile’s Report on the operation of the Terrorism Act in 2006.  

31 The Report does not state in how many cases the power to authorise extended detention has been exercised. 
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42. During the recent debate on renewal of the extension to 28 days the Minister queried 
whether it is “useful” to look for “evidence” of the need to extend the period of pre-charge 
detention.32 He said that “the issue is as much about looking at where we are going over the 
next couple of years, in terms of the threat, as it is about assessing where we have come 
from”33 and that the purpose of the proposed consultation is to arrive at “a view that is part 
evidence-based, part speculation and partly based on making some assumptions, to the 
extent that we can, about the nature of the threat that is to come.”34 We are concerned by 
any suggestion that the extension of the period of pre-charge detention does not need 
to be justified by reference to clear evidence that the period which already exists has 
proved to be inadequate in practice. We remain of the view any extension is an 
interference with liberty that requires a compelling, evidence-based demonstrable case, 
and that the most important evidence capable of justifying such an extension would be 
firm statistical evidence demonstrating the number of actual cases in which the current 
limit had either prevented charges from being brought at all, or required the police to 
bring the wrong or inappropriate charges.35  

43. We recommend that for all future renewals of the power of extended pre-charge 
detention, there be made available to Parliament in good time an independent review 
of the circumstances in which the power to be renewed has been used in the previous 
year so as to enable Parliament to make an informed decision, on the basis of 
independent expert advice, about whether this extraordinary power of pre-charge 
detention is justified. 

44. We also recommend that an appropriate independent body undertake an in-depth 
scrutiny of the operation in practice by the Metropolitan Police Service of the new 
power of pre-charge detention beyond 14 days. The Metropolitan Police Authority, the 
independent statutory body charged with scrutinising the work of the Metropolitan 
Police Service,36 may be well placed to do this.37 Although it is too late for such an 
independent review to inform this year’s parliamentary debate on renewal of the 
extension to 28 days, it is highly desirable that it be available to inform the forthcoming 
debate in Parliament as to whether there needs to be a further extension to the 28 day 
limit. 

Is there evidence of a current need to go beyond 28 days? 

45. Although the Government’s aim is to build a broad consensus about the need to extend 
the maximum period of detention beyond 28 days, it has made it clear that it is already 
itself persuaded that such a need exists. 

 
32 Tony McNulty, MP, HC Deb 10 July 2007, col. 1347. 

33 ibid, col. 1348. 

34 ibid, col. 1349. 

35 Third Report of Session 2005-06, Counter-Terrorism Policy and Human Rights: Terrorism Bill and related matters, HL 
Paper 75-I/HC 561-I, at paras 89-90. 

36 The Metropolitan Police Authority was established by the Greater London Authority Act 1999. 

37 The MPA conducts “in-depth scrutinies” of specific aspects of the Metropolitan Police Service’s work: see e.g. its reports 
on the use by the MPS of stop and search powers uder s. 44 Terrorism Act 2000. 
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46. As we said in our report on what became the Terrorism Act 2006, extending the period 
of pre-charge detention to 28 days, the interference with the right to liberty in extending 
pre-charge detention is so significant that there needs to be very clear evidence of the need 
for it. We regard it as an important part of our role to give very careful scrutiny to whether 
there is any evidence that a further extension to the period of pre-charge detention is really 
necessary. We regard two pieces of evidence as being of particular significance on this 
question. 

47. First, in his response to our queries about the use that has so far been made of the 
power to detain for more than 14 days, the Commissioner of the Metropolitan Police, Sir 
Ian Blair, said 

“There is currently no direct evidence to support an increase in detention without 
charge beyond 28 days, however the complexity and scale of the global terrorist 
challenge, sophisticated use of technology, protracted nature of forensic retrieval and 
potential for multiple operations may lead to circumstances in which 28 days could 
become insufficient. The speed with which terrorist conspiracies have increased in 
number, in the gravity of their ambition and the number of conspirators suggests 
that a pragmatic inference can be drawn that 28 days may not be enough at some 
time in the near future.”38 

48. Second, in his recent Report on the Operation in 2006 of the Terrorism Act 2000, Lord 
Carlile said: 

“I expect in the course of time to see cases in which the current maximum of 28 days 
will be proved inadequate. I have seen no such cases since the increase to 28 days.”39 

49. We asked Tony McNulty MP, on what basis the Government would be seeking to 
persuade the public and Parliament that 28 days’ pre-charge detention is not sufficient 
when, in the view of the current Metropolitan Police Commissioner, there is currently no 
direct evidence to support an increase beyond 28 days.40 The Minister agreed that it is very 
difficult to provide evidence, and thought that the Commissioner had been right to say that 
there was no substantial evidence other than what had happened in the summer following 
the alleged airline plot.41 He said “given the increasing complexities of some of these plots, 
it may well be that we need in extremis to go beyond that, so is there some sort of legislative 
device or portal that says in extremis it can go beyond 28 days but really, really for 
exceptional circumstances alone with absolutely appropriate parliamentary, judicial and 
other forms of scrutiny.” 

50. During our visit to Paddington Green police station we were told that one of the main 
reasons why the police wanted to extend the period of pre-charge detention was the time 
taken to search the hard drives of computers seized from terrorism suspects. In an attempt 
to ascertain the scale of this problem, we asked if we could be provided with any figures, or 
a rough indication, of the number of times Terrorism Act suspects had been released 
without charge and then subsequently rearrested (or sought for arrest) in light of 
 
38 Ev 49. 

39 Lord Carlile’s Report on the operation of the Terrorism Act in 2006, at para. 95. 

40 Oral evidence, 18 April 2007, Q 97. 

41 ibid, Q 98. 
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information that had subsequently come to light as a result of searching computer hard 
drives or related material. We were told in response that one officer could think of one 
such situation, but that “no data is kept to capture this set of circumstances.” We 
recommend that, in order to help Parliament evaluate the strength of the case for 
further extending pre-charge detention, the police should in future keep data in 
relation to this and similar questions which are central to the adequacy of the current 
period. 

51. It would therefore appear that the case for extending the maximum period of detention 
beyond the current limit of 28 days is precautionary in nature: none of those advocating an 
extension of the period is claiming that there is evidence to demonstrate that the current 
limit has proved to be inadequate in any single case to date. Rather the case for extending 
the 28 day limit is based on an assessment that there “may well be” such a case in the 
future, given the increasing complexity of the plots and therefore of the investigations.  

52. In our view, on the information currently available to us, the justification which is 
offered for further extending the 28 day period does not meet the strict test of necessity 
which must be satisfied where any new power would constitute an interference with 
personal liberty. A power with such a significant impact on liberty as the proposed 
power to detain without charge for more than 28 days should in our view be justified by 
clear evidence that the need for such a power already exists, not by precautionary 
arguments that such a need may arise at some time in the future. 

53. We note the recent proposals by ACPO and Lord Carlile for extending the current 28 
day limit by removing an upper limit altogether and replacing it with enhanced judicial 
supervision of extensions of pre-charge detention. We welcome any proposal to improve 
the current judicial safeguards, which we consider to be inadequate for reasons we 
explain below. We do not agree, however, that the law should authorise such judicially 
supervised pre-charge detention “for as long as it takes”: this risks becoming preventive 
detention, which, as the Government itself accepts, is not permissible under Article 5 
ECHR. Nor do we agree that Parliament should leave it to the judges to decide on a case 
by case basis what the limit of pre-charge detention should be. In our view it is essential 
that there be an upper limit to the period of pre-charge detention, and that in a 
parliamentary democracy this limit should be clearly prescribed in a law passed by 
Parliament after carefully considering the evidence relied on to demonstrate the length 
of time which is needed. 

54. In addition to the lack of direct evidence demonstrating a current need to extend the 28 
day period, we remain of the view that such an extension is unnecessary in light of a 
number of other alternatives which, in combination, should significantly reduce the need 
for longer pre-charge detention. In addition to those identified in our previous report (the 
flexibility introduced by the lower “threshold test” for charging developed by the CPS, 
active judicial oversight of the application of the post-charge timetable, and the drawing of 
adverse inferences from a refusal to answer questions at a post-charge interview), the 
availability of police bail for some of the less serious terrorism offences should also, in our 
view, make it less necessary to increase the maximum detention period. We consider these 
alternatives to extending pre-charge detention in Chapter 5 below. 
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Why does the UK need a longer period than other democracies? 

55. In other comparable democracies, such as Canada, the maximum period of pre-charge 
detention is very much shorter than 28 days.42 We note that the suspects arrested in 
Toronto in 2006 in connection with an alleged plot to carry out various terrorist offences 
were charged very shortly after arrest. In light of this apparently significant difference, we 
asked the Commissioner what in his view is different about the UK situation that makes it 
necessary to have a period of pre-charge detention so much longer than in other 
comparable democracies?43 

56. The Commissioner replied that legislation and judicial process differ widely across 
different countries, and that the Canadian counter-terrorism operation in question was 
different from the operation in relation to the alleged airline bomb plot. The Canadian 
authorities had been monitoring the suspects for some time and had infiltrated the group, 
so they already had substantial quantities of evidence before arresting. In the case of the 
alleged airline bomb plot at Heathrow, the Commissioner said, the arrests were made in 
the interests of public safety on the basis of intelligence and the process of gathering 
evidence which could substantiate charges only really began after arrest. 

57. Even assuming that there were in fact these differences between the particular UK and 
Canadian operations, we assume that the case for acting pre-emptively on the basis of 
intelligence must be just as applicable in other jurisdictions such as Canada. We therefore 
remain puzzled by the apparently large discrepancy between the 28 day period of pre-
charge detention in the UK and the period in other comparable countries. We recommend 
that the Government commission an independent comparative study of pre-charge 
detention periods in comparable democracies, together with an analysis of the possible 
reasons for any significant differences between the position in the UK and the position 
in such comparable countries. 

Are the judicial safeguards adequate? 

58. We welcome the Government’s acceptance that any extension of the current 28 day 
limit on pre-charge detention would have to be accompanied by “proper judicial 
oversight”. We also welcome the Prime Minister’s acknowledgment that such proper 
judicial scrutiny is essential in order to guarantee against arbitrariness in the exercise of 
powers which take away liberty. Although, for the reasons we have given above, we do not 
agree with Lord Carlile’s recent suggestion that a statutory upper limit be replaced by 
improved judicial supervision, we are also encouraged by his suggestion that there is scope 
for improving the judicial safeguards that currently exist when pre-charge detention is 
extended. 

59. We have consistently expressed our view in previous reports that the judicial oversight 
which already exists over pre-charge detention up to 28 days is inadequate.44 In those 
earlier reports we have explained in detail why in our view the judicial scrutiny of extended 
 
42 For the position in France and Spain, see JCHR Report on Prosecution and Pre-charge Detention (2006) at paras 118-

121. 

43 Ev 48. 

44 JCHR Report on the Terrorism Bill at paras 93-99; JCHR Report on Prosecution and Pre-charge Detention at paras 136-
138. 
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pre-charge detention is not proper judicial scrutiny: in summary, it falls well short of a full 
adversarial hearing because under the relevant provisions of the Terrorism Act 200045 
detention can be extended in the absence of the detainee or on the basis of material not 
available to them.46 We were of the view that any further increase in the period of pre-
charge detention beyond 14 days would require the procedural deficiencies in the current 
statutory regime to be remedied in order to ensure that the detainee has access to a full 
adversarial hearing before a judge when deciding whether further detention is necessary. 
We repeat our recommendation that, in order for there to be “proper judicial 
scrutiny”, there should be a full adversarial hearing before a judge when deciding 
whether further pre-charge detention is necessary, subject to the usual approach to 
public interest immunity at criminal trials, including when necessary the use of a 
special advocate procedure when determining whether a claim to public interest 
immunity is made out. 

60. We also have concerns about the adequacy of judicial oversight of decisions to extend 
pre-charge detention in light of the narrow scope of the questions which the court is 
required to answer. On an application by the police for extended detention, the court must 
ask two questions: first, are there reasonable grounds for believing that further detention is 
necessary to preserve relevant evidence, including pending the result of an examination or 
analysis of any relevant evidence; and, second, is the investigation being conducted 
diligently and expeditiously. Neither of these questions goes to the substantive question of 
whether there is material giving reasonable grounds to believe that the suspect has 
committed a terrorism related offence. There is no onus on the police to satisfy the court of 
this basic premise of the suspect’s detention. The adequacy of the judicial control is called 
into question by the fact that three of the suspects arrested in connection with the alleged 
airline bomb plot last August were judicially authorised to be detained for up to 28 days yet 
were eventually released without charge at the very end of that period. We intend to look 
more closely at the way in which judicial hearings to extend detention operate in practice 
and we may report further on this question in due course. 

61. We recommend that any independent inquiry into the operation of the 28 days 
provision in the alleged airline bomb plot case should scrutinise carefully the basis on 
which the court granted warrants of further detention to the police in relation to 
suspects who were eventually released without charge, and in particular the three 
suspects who were detained for nearly the entire 28 day period before being released 
without charge. We also recommend that consideration be given to introducing an 
additional requirement that a court authorising extension of the period of detention 
must be satisfied that there is a sufficient basis for arresting and questioning the 
suspect.  

Are the current arrangements for parliamentary review adequate? 

62. We welcome the Government’s recognition that any further extension of the limit on 
pre-charge detention, beyond the current 28 days, would also require further 
 
45 Paras 33(3) and 34(1) and (2) of Schedule 8 to the Terrorism Act 2000. 

46 Our predecessor Committee made the same point about the deficiencies in the procedural safeguards for the detainee 
to guarantee against arbitrary or disproportionate detention when the maximum period of pre-charge detention 
was increased from 7 to 14 days in the Criminal Justice Act 2003: see Eleventh Report of Session 2002-03, Criminal 
Justice Bill: Further Report, HL Paper 118/HC 724. 
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parliamentary as well as judicial oversight. The Government suggests that this might, for 
example, include a detailed annual report to Parliament with an accompanying debate.  

63. In our view, as we have commented above, there is already a need to enhance the 
current arrangements for parliamentary review to ensure that Parliament is fully and 
reliably informed, by an independent expert, prior to renewing the existing power to detain 
without charge for up to 28 days. We recommend that, whether or not the current limit 
is extended, parliamentary oversight of this very significant and extraordinary power 
be improved by (i) the Home Secretary providing at least a month before any renewal 
debate a detailed annual report to Parliament on the use which has been made by the 
police of the power to detain without charge beyond 14 days; (ii) an independent 
reviewer reporting annually to Parliament at least a month before any renewal debate 
on the operation in practice of pre-charge detention more than 14 days, and on the 
necessity for the power; and (iii) an annual debate in both Houses on an affirmative 
resolution to renew the power. These improvements to the process of parliamentary 
review need not await legislation to be introduced by the Government. They could, 
however, be made the subject of statutory requirements in the forthcoming counter 
terrorism bill. 
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3 Conditions of pre-charge detention 

Introduction 

64. In view of the significant extension of the period for which people suspected of 
terrorism offences can be detained before charge, we decided to look more closely at the 
conditions in which such suspects are detained and at the way in which they are treated 
during such detention.  

65. Terrorism suspects are taken to a dedicated high-security facility at Paddington Green 
police station in London for questioning. We visited Paddington Green on 16 May 2007 
and were able to look around the cells and other facilities and talk to the police officers 
responsible for both the custody and investigation of terrorism suspects, the station 
superintendent and one of the GPs responsible for assessing the health of detainees. We 
were impressed by the professionalism and positive attitude of the staff we met at 
Paddington Green, who work in less than ideal conditions but appeared to us to be 
committed to respecting the human rights of detainees. We are grateful to all those we met 
for the time they took to show us around and answer our questions, both during and after 
our visit. 

66. The European Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment (“the CPT”), which is the monitoring body for the European 
Torture Convention, reported a number of significant concerns about Paddington Green 
following two visits it made to the UK in July and November 2005.47 These concerns were 
reiterated by representatives of the CPT with whom we met during our visit to Strasbourg 
in December 2006. During our visit to Paddington Green we sought to follow up the 
Committee’s main concerns. 

Facilities at Paddington Green 

67. The facilities available for dealing with terrorism suspects at Paddington Green are 
plainly inadequate. They were designed when the station was built in the late 1960s in 
order to deal with terrorism suspects from Northern Ireland – a far different threat from 
that faced from international terrorism today, in terms of scale and complexity. The main 
deficiencies of Paddington Green are as follows: 

• there are only 16 cells. Over 20 people at a time were arrested during individual 
terrorism investigations in both 2005 and 2006 and some had to be sent to Belgravia 
police station, which is not set up to deal with terrorism suspects. In addition, the 
normal day-to-day work of Paddington Green police station, which serves the local 
neighbourhood, was severely disrupted.  

 
47 Report to the UK Government on the visit to the UK carried out by the European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 11 to 15 July 2005, CPT/Inf (2006) 26 
(hereafter “CPT July 2005 Report”) at paras 10-24; Report to the UK Government on the visit to the UK carried out 
by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
(CPT) from 20 to 25 November 2005, CPT/Inf (2006) 28 (hereafter “CPT November 2005 Report”) at paras 27-39. 
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• there are no dedicated facilities for forensic examination of suspects on arrival. Cells 
have to be to specially prepared for this purpose, which is time consuming and further 
exacerbates the lack of accommodation. 

• there is no dedicated space for exercise. Part of the car park can be cleared to provide a 
small exercise yard but this takes time to arrange and the car park is overlooked. This is 
likely to reduce considerably opportunities for exercise.48 

• only one room is provided for suspects to discuss their cases in confidence with a 
solicitor.  

• there are no facilities on site for the forensic examination of equipment such as 
computer hard drives. 

• the videoconferencing room is too small to accommodate judicial hearings on the 
extension of the period of detention. Such hearings are usually now held in the 
entrance lobby, which is itself cramped, is a thoroughfare into the custody suite, and 
opens into the staff toilets at the back. It is clearly an inappropriate location for such a 
crucial part of the detention process. 

68. We are not the first to comment on these problems. The CPT reported in 2005 that 
“the present conditions at Paddington Green High Security Police Station are not adequate 
for such prolonged periods of detention [as 28 days]”.49 The Independent Police 
Complaints Commission concluded in 2006 that “in our view this facility needs to be 
improved if it is to be suitable for longer term detention” and recommended that the 
facilities should be upgraded or relocated.50  

69. The problem of the suitability of Paddington Green for prolonged periods of detention 
has been taken into account in the new Code of Practice on the detention, treatment and 
questioning by police officers of terrorist suspects.51 The Code provides that where 
detention beyond 14 days is authorised the detainee must be transferred from detention in 
a police station to a designated prison as soon as practicable.52 The Code explains that 
transfer to prison is intended to ensure that individuals who are detained for extended 
periods of time are held in a place designed for longer periods of detention than police 
stations.53 Lord Carlile, in his recent report on the operation in 2006 of the Terrorism Act 
2000, found the facilities at Paddington Green to be acceptable for up to 14 days’ 

 
48 See CPT July 2005 Report at para 22 and CPT November 2005 Report at para 39. 

49 CPT July 2005 Report at para 24. 

50 IPCC Report into the Forest Gate counter-terrorism operation, 2 June 2006, published Feb 07, Recommendation 4. 

51 Police and Criminal Evidence Act 1984 Code of Practice H: detention, treatment and questioning by police officers 
under section 41 of, and Schedule 8 to, the Terrorism Act 2000 (hereafter “Code H”). 

52 Code H, para. 14.5. The detainee need not be transferred to a prison if he or she specifically requests to remain in 
detention at a police station, or if there are reasonable grounds to believe that transferring them to a prison would 
significantly hinder a terrorism investigation, delay charging the detainee or their release from custody, or 
otherwise prevent the investigation from being conducted diligently and expeditiously. 

53 Notes for Guidance, Note 14J. 
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detention,54 although he also concluded that “it is plain that the Metropolitan Police need a 
new custody suite suitable for up to 30 terrorism suspects.”55  

70. We agree with the CPT that conditions at Paddington Green are not adequate for 
prolonged periods of detention. Bearing in mind that for all other offences the maximum 
period of police custody is four days, we consider 14 days to be a prolonged period of 
detention for which the facilities are not adequate. We are in no doubt that the facility for 
terrorism suspects at Paddington Green must be replaced as a matter of urgency.  

71. Lord Carlile has suggested that a new facility for the Metropolitan Police would ideally 
be purpose built, very secure, and in a location causing as little disruption as possible to 
nearby residents and businesses.56 A new custody suite for terrorism suspects could be 
situated in a remote location, where maximum security could easily be arranged. We heard 
strong arguments against this option from the police officers we spoke to at Paddington 
Green, however. Co-location with an ordinary police station lends a degree of transparency 
to the process of investigation and may give some reassurance that terrorism suspects are 
being dealt with fairly and in accordance with the law. There are also several benefits to 
staff in working inside, or close to, an everyday police station and the need to 
accommodate investigative staff who may work very long hours during investigations must 
be borne in mind. 

72. We recommend that a new facility for dealing with terrorism suspects should be 
established as soon as possible. Such a facility should be located in London and should 
strike an appropriate balance between the need for high security and the desirability of 
appearing accessible to the local community. It should be part of a functioning police 
station rather than a facility exclusively for terrorism suspects in a remote location. 
Accommodation and social facilities for staff must be close at hand. The new terrorism 
facility must be significantly larger than Paddington Green and should take account of 
the detailed recommendations we make in this Report about the conditions of 
detention and the treatment of detainees. 

73. Transferring suspects to prison after 14 days is on balance beneficial to suspects given 
the current unsuitability of Paddington Green for prolonged periods of pre-charge 
detention. It is not, however, without significant disadvantages. Prisons are not suitable 
locations for people who have not been charged with any offence. Although the social and 
leisure facilities available will be better, and there will be more opportunity for association, 
the prison environment may be unduly oppressive, particularly at a high security prison 
such as Belmarsh to which terrorism suspects are transferred. Suspects also have to be 
ferried backwards and forwards to the police station for interviewing, and there must be a 
risk that transfer to prison may encourage the police to pursue the investigation with rather 
less urgency once the suspect who is the subject of investigation is housed away from the 
police station. For all these reasons we think it undesirable in principle that suspects be 
transferred out of police and into prison custody during the period of pre-charge 
detention. We recommend that the new purpose-built facility which replaces 

 
54 Lord Carlile’s Report on the operation of the Terrorism Act in 2006, at para. 97. 

55 Ibid, at para. 98. 

56 Ibid. 
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Paddington Green should be designed so as to be suitable for pre-charge detention of 
suspects for up to the maximum of 28 days. 

Use of video-conferencing when extending detention 

74. One of the most important safeguards accompanying the power to detain without 
charge is the requirement of judicial authorisation for extending the period of detention. 
The first such application must be made to a judge after 48 hours, and then subsequent 
applications for extensions must be made when the warrant of further detention expires, 
which is usually at the 7, 14 and 21 day mark, up to a maximum of 28 days. Applications to 
extend a period of detention are made by the police to a judge at Horseferry Road 
Magistrates Court. The CPT discovered in 2005 that these applications are usually made by 
video-link.57 The Government’s response was that this was done for security purposes.58 

75. During our visit, we were assured that suspects were free to choose to attend court in 
person, but most preferred to stay at Paddington Green. We heard that video-conferencing 
is used for about 80% of applications for extended detention. The police told us that they 
would also prefer hearings to extend detention to be done by video-link from Paddington 
Green, because it saved time and money compared to transferring suspects to Horseferry 
Road Magistrates Court. However, we were told that security considerations would not 
usually be the reason why the hearing takes place by video-link, because even when the 
hearing takes place by video link at Paddington Green the site still has to be secured. The 
reason the hearings are usually conducted by video-link, we were told, is that the suspect 
usually prefers to stay put at the police station. 

76. We were also told that the superintendent from Counter Terrorism Command makes 
the application to the judge for extended detention in person, and that investigating 
officers prepare the application and will be present in the room if their help is required by 
the superintendent.  

77. The CPT’s concern was that video-conferencing was not suitable given that one of the 
main purposes of such a hearing is to monitor the manner in which the detained person is 
being treated:59 

From the point of view of making an accurate assessment of the physical and 
psychological state of a detainee, nothing can replace bringing the person concerned 
into the direct physical presence of the judge. Further, it will be more difficult to 
conduct a hearing in such a way that a person who may have been the victim of ill-
treatment feels free to disclose this fact if the contact between the judge and the 
detainee is via a video-conferencing link. 

78. The CPT therefore recommended that steps be taken to ensure that terrorist suspects in 
respect of whom an extension or further extension of police custody is sought are always 
physically brought before the judge responsible for deciding this question. 

 
57 CPT July 2005 Report at para 12. 

58 Response of the United Kingdom Government to the report of the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT) on its visit to the United Kingdom from 11 to 15 July 
2005, CPT/Inf (2006) 27 at para. 11. 

59 CPT July 2005 Report at para 12 and CPT November 2005 Report at para 32. 
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79. We share these concerns. In our view, for the reasons given by the CPT, the routine 
use of videoconferencing does not meet with the highest standards of judicial oversight 
which would be expected for such a crucial part of the detention process. The judge does 
not have the same opportunity to witness the demeanour and body language of all the 
relevant people, and the suspect is likely to be more inhibited in a room in a police station, 
in the presence of their interrogators, talking only to the judge via a TV screen. We 
recommend that suspects should be formally notified of their right to appear physically 
before the judge at the hearing of applications by the police for extended detention, and 
required formally, in writing, to waive their right to do so if they choose to have the 
hearing conducted by video-link. Code H should be amended to make this explicit. 

80. Even where a suspect waives their right to appear physically before the judge, it is 
unacceptable to hold judicial hearings into the extension of a period of detention by 
video-conference from the entrance hall at Paddington Green, the same room which 
provides access to the staff toilets. At the very least a dedicated room, sufficiently large 
for the purpose, is required, if needs be in the police station proper.  

Videoing of interviews 

81. The anti-terrorism branch wish to record on video all interviews, to supplement the 
audio recording which is currently the definitive record in evidential terms. The main 
argument for this is that video would capture conduct, gestures, facial expressions and 
demeanour which cannot be recorded in audio.  

82. The Home Secretary has power to make an order requiring the video recording of 
interviews with terrorism suspects in police stations, provided they are conducted in 
accordance with a code of practice about such video recording which the Home Secretary 
is required to introduce.60 Video recording of terrorism interviews is currently permitted in 
Northern Ireland by virtue of the Terrorism Act 2000 (Code of Practice on Video 
Recording of Interviews) (Northern Ireland) Order 2003. No such provision has been 
made in respect of the rest of the United Kingdom. Although video recording of interviews 
is not illegal it can be objected to by suspects and their advisers. 

83. In our view videoing all interviews with terrorism suspects is likely to be a human 
rights enhancing measure, providing a more reliable record of any abuse or ill-treatment 
during interrogation, as well as a means for police officers to rebut false allegations of such 
abuse or ill-treatment. 

84. We have written to the Home Secretary to ask for the reasons for not authorising 
the videoing of interviews with those suspected of terrorism in Great Britain. In the 
absence of a good reasons, we recommend that the Home Office consider the case for 
making an order under the Terrorism Act 2000 to require the video-recording of 
interviews of terrorism suspects, to supplement audio recording, and provide reasons 
for its decision.  

 
60 Schedule 8 para. 3(2) of the Terrorism Act 2000. 
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Healthcare 

85. A small team of local GPs are additionally employed by the police as forensic medical 
experts (FME). Their duties include conducting daily medical examinations of terrorism 
suspects and advising on fitness for detention and interview. Following the daily medical 
examination of a detainee, the doctor fills out Form 83 which is given to the police, 
countersigned by the custody officer and becomes part of the custody record, and orally 
debriefs police staff on the findings of their examination. The doctors also keep their own 
notes which are fuller than those on the police Form 83 and are subject to the usual rules of 
patient confidentiality. 

Adequacy of medical record keeping 

86. One of the main criticisms in the CPT reports was that doctors visiting the custody 
suites kept inadequate medical records on detainees.61 In the first of the CPT’s reports in 
July 2005, it commented that the basic safeguard of a right of access to a doctor on the 
whole operated in a satisfactory manner, but that the recording of some of the forensic 
medical examinations was at times of such a rudimentary nature as to weaken the 
effectiveness of the safeguard. This observation was based on scrutiny of Form 83. In its 
second report in November 2005, the CPT was still concerned that doctors were not 
recording the findings from their medical examinations in full but said that, as a result of 
its most recent visit, it was now aware that many doctors are opposed on ethical grounds to 
making a fuller record of their findings available to the police, because of their concerns 
about patient confidentiality. It recommended that the UK authorities review the current 
system of recording medical examinations in police custody suites. 

87. From information received from one of the FMEs at Paddington Green it appears that 
the CPT, at least in its first report in 2005, had not distinguished between the records kept 
by the police, which are relatively sparse, and fuller medical notes which the doctors make 
for their own purposes and which are covered by medical confidentiality. We received a 
template for the confidential notes kept by the doctors, which provided for far more 
information to be recorded than on the police forms, including any allegations of ill-
treatment and any injuries or trauma to the detainee’s body. These notes are not shared 
with the police but kept locked in the filing cabinet in the FME room accessible only by the 
FMEs. We did not ascertain, however, whether the specimen medical record forms we had 
been sent were standardised forms used by all FMEs at Paddington Green, or just those 
used by the particular FME concerned. We also note that the specimen forms do not 
contain all of the information that the CPT recommends should be included in such forms, 
such as an indication by the doctor of the extent to which any allegations of ill treatment 
are supported by the doctor’s objective medical findings. 

88. Although we formed the view that the current system for medical assessment of 
detainees generally seems to work well, we think there is scope for improvement in the 
system of recording medical examinations of detainees at Paddington Green by FMEs. 
In order to ensure that there is a full record of the information required to make 
medical examinations an effective safeguard against ill treatment, we recommend that, 
in addition to Form 83, a new standardised form be used which includes  
 
61 CPT July 2005 Report at paras 15, 17-19 and CPT November 2005 Report at paras 35-36. 
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• a full account of statements made by the detainee which are relevant to the medical 
examination, including the detainee’s description of his or her state of health and 
any allegations of mistreatment 

• the doctor’s assessment of the extent to which any allegations of ill-treatment are 
supported by objective medical findings.  

The form should be made available to the detainee and his or her lawyer, but not to the 
police. We also recommend that section 9 of Code H should be amended to make clear 
that an FME is expected to report any signs and symptoms indicative of ill-treatment to 
an appropriate independent authority. 

89. We also urge the Medical Ethics Committee of the British Medical Association and 
the General Medical Council to consider whether the medical examination of terrorism 
suspects in detention, and the keeping of records of those examinations, should be the 
subject of specific guidance to practitioners, in order to achieve greater consistency of 
practice. 

Confidentiality of medical examinations 

90. Another issue raised by the CPT was whether medical examinations are conducted in 
private.62 The standard operating procedures stated that the examination of a detainee by 
an FME without an officer present should be “exceptional rather than normal.” The CPT 
found this unacceptable and recommended that appropriate measures be taken to ensure 
that all medical examinations are conducted out of the hearing of police officers so as to 
ensure confidentiality, and out of the sight of police officers unless the doctor requests 
otherwise.  

91. We specifically asked about this and were assured that this was normally done, 
although doctors sometimes requested that a police officer be present for their own safety. 
We were not told whether, where a doctor requests the presence of a police officer, that 
officer can see but not hear the examination being conducted. We note that new Standard 
Operating Procedures for dealing with suspects detained in the secure unit at Paddington 
Green are in the course of being written following the lessons learnt from the first extended 
periods of detention beyond 14 days in August and September 2006. We recommend that 
both the Standard Operating Procedures and section 9 of PACE Code H (concerning 
the care and treatment of detained persons) be amended to ensure that the medical 
examination of a suspect is always carried out in conditions which guarantee 
confidentiality, for example by requiring that medical examinations are always 
conducted out of the hearing of police officers and, unless the doctor concerned 
requests otherwise, out of the sight of such officers.  

92. There are two further points on which we feel improvements could be made in this 
area.  

 
62 CPT November 2005 Report at para 37. 
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Right of female detainees to be examined by a female doctor 

93. Firstly, the doctors serving Paddington Green are all male. We were told that, if a 
female detainee asked for a woman doctor one would be found from a neighbouring FME 
team. Such a request has apparently never been made, but we were told that if it were there 
would be no logistical obstacle to making the necessary arrangement. We consider that 
female detainees should be offered the option of examination by a female doctor as a 
matter of routine, and we recommend that this should be done and both the Standard 
Operating Procedures and section 9 of PACE Code H amended to make this explicit. 

Doctors’ independence of police 

94. Second, the GP with whom we discussed healthcare at Paddington Green commented 
that he would prefer to be paid by the Home Office or the NHS, rather than the police, in 
order to demonstrate that he acted independently of the police service. We agree with this 
suggestion and recommend that the Home Office consider alternative options for the 
payment of forensic medical experts in order to demonstrate more clearly that they are 
independent of the police service. In our view they should be paid by the NHS. 

Delaying access to a lawyer 

95. Following its November 2005 visit, the CPT expressed its concern that under the 
Terrorism Act 200063 the right of access to a lawyer can be denied to a terrorism suspect for 
a period of up to 48 hours.64 Access to any lawyer can be delayed if a superintendent has 
reasonable grounds to believe that the exercise of the right will have one of a number of 
consequences, such as physical injury to any person, the alerting of other suspects still at 
large, or the hindering of the recovery of property. 

96. The CPT reiterated that the period immediately following deprivation of liberty is 
when the risk of intimidation and physical ill-treatment is greatest, and the right to have 
access to a lawyer during that period is therefore a fundamental safeguard against ill-
treatment. The CPT recognises that in order to protect the legitimate interests of the police 
investigation it may exceptionally be necessary to delay for a certain period the detainee’s 
right of access to a lawyer of their choice, but this should not result in the right of access to 
any lawyer being totally denied during that period. Access to an independent lawyer should 
be arranged in such circumstances. The CPT recommended that the law be amended to 
ensure that all persons arrested have the right of access to a lawyer from the outset of their 
deprivation of liberty. 

97. In light of the CPT’s concern we asked at Paddington Green how often the power to 
delay access to legal advice for up to 48 hours is used and whether exact figures were 
available showing the number of times it had been used since July 2005. We were told that 
the power was only used very rarely and only on what were described as “safety grounds”, 
such as where a suspect had been apprehended in close proximity to a live bomb and the 
police interview him or her to try to ascertain if there are other life-threatening devices. 
Detainees may be subject to what was described as a ‘safety interview’ after they have been 
 
63 Schedule 8, para. 8. 

64 CPT November 2005 Report at para 34. 
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arrested if it is thought that public safety may be at risk and once the agreement of the 
station superintendent has been obtained. We were told that although such “safety 
interviews” usually took place without a lawyer present, there was no reason not to have a 
duty solicitor present if one could be found in the time available. We were further told that 
it would be difficult to give even a rough indication of the number of times that terrorism 
suspects have been interviewed without a lawyer present because this would require 
examination of the interview records of each individual. 

98. We share the concerns of the CPT about the width of the power to delay the right of 
access to a lawyer by a terrorism suspect. We note that the account of the circumstances in 
which a “safety interview” might be held with a suspect, such as where the matter may be 
one of life or death, is considerably narrower than the much broader statutory power. 

99. We recommend that in future detailed records be kept of the number of times that 
the power to delay access to legal advice is used and the precise grounds on which 
“safety interviews” are used so as to enable independent scrutiny of the use of this 
power to delay access to one of the most important safeguards against ill treatment. We 
also recommend that efforts are always made to secure the presence of a duty solicitor 
from the outset of a suspect’s deprivation of liberty, unless the need to interview the 
suspect is so urgent that one would be unable to get there in time. 

Response to the CPT report 

100. We were surprised to learn that some of the police officers at Paddington Green, and 
the GP who we met at the station, were largely unaware of the CPT reports on Paddington 
Green and the Government’s response. We detected a willingness on the part of all the 
people we met to deal with any criticisms constructively, but they did not appear to have 
been provided with the necessary information to enable them to act on concerns which 
had been expressed by a significant human rights monitoring body. We recommend that 
the Government draw the attention of relevant police officers, forensic medical experts 
and other staff to these Reports, and subsequent reports on the detention of terrorism 
suspects by parliamentary committees and other bodies, and ensure that their views are 
taken into account in formulating the Government’s reply to all such reports. 

Respect for family life and privacy 

101. We learned during our visit that suspects detained at Paddington Green are not 
entitled to any family visits or any correspondence, and can only communicate with their 
family in English on a monitored telephone line.  

102. We understand the need for stringent controls on detainees’ communications during 
an investigation, and the need to maintain a high security environment at Paddington 
Green. We are also aware, however, of the very wide range of terrorism offences, suspicion 
of which may lead to detention at Paddington Green, and the lengthier period of pre-
charge detention, and we question whether a blanket prohibition on family visits and 
correspondence is likely in all circumstances to be a proportionate interference with the 
right to respect for family life. We recommend that consideration be given to replacing 
the blanket prohibition on family visits and correspondence during detention at 
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Paddington Green with a discretion to allow supervised family visits and monitored 
correspondence in circumstances where not to do so would be disproportionate. 

103. All detainees at Paddington Green are subject to constant video surveillance in their 
cell. We noticed on the monitoring screens that the entire area of the cell is visible, 
including the area in which the toilet is situated, but that there is a small area of pixillation 
on the screen the purpose of which, we were told, is to obscure any view of the genital area 
when the detainee is using the toilet. We noticed that the area obscured was extremely 
small, so it would still be possible to see most of a detainee who is using the toilet, even if 
the precise area of the toilet seat is obscured from view.  

104. This struck us as an unnecessary and disproportionate interference with the detainee’s 
privacy and dignity. There may be a case for such intrusive surveillance of a detainee who 
has been assessed as at risk of suicide or self-harm, but such detainees will be in the 
minority and should be identified by the risk assessment process. In relation to detainees 
who have not been assessed as not posing a risk of suicide or self-harm, we doubt whether 
the interference with their privacy and dignity is proportionate to the security purpose 
which is served by the surveillance. We recommend that the area within the cell which is 
obscured from view be extended so as to ensure that a detainee is not visible at all when 
using the toilet. 

Conclusion 

105. Paddington Green was designed in an era when terrorism suspects could be held for 
no longer than 48 hours. Suspects can now be held before charge for up to 28 days, 14 of 
which may be at Paddington Green, and, given the longer period of detention which is now 
possible, it is likely that increasing numbers of suspects will spend 14 days in detention at 
Paddington Green. The cells at Paddington Green are, to say the least, spartan, containing 
nothing more than a bench with a mattress and pillow, and a toilet. Visitors are not 
allowed and, as we have noted, very limited provision is made for exercise. The GP we met 
with said that he had seen little evidence of deteriorating mental health in the suspects he 
had assessed. Nevertheless, the potential for terrorism suspects to suffer mental health 
problems because of lengthy detention at Paddington Green appears to us to be significant. 
We are concerned that holding terrorism suspects in such basic conditions for as long as 14 
days may give rise in certain circumstances to breaches of the right not to be subjected to 
inhuman or degrading treatment in Article 3 of the ECHR. Furthermore, investigations 
would be jeopardised if suspects were rendered unfit for interview because of the 
conditions in which they are held, and there must also be a risk that in certain 
circumstances evidence obtained from questioning the suspect during such an extended 
period of detention in such basic conditions will be ruled inadmissible by a court, or a 
court may refuse to draw an adverse inference from any silence during questioning whilst 
detained in such conditions. We recommend that the conditions in which suspects are 
detained at Paddington Green are improved immediately, beginning with more 
systematic arrangements for exercise and the provision of basic facilities for leisure. 
Any replacement for Paddington Green must have considerably improved facilities for 
detaining suspects for long periods. 



Counter–Terrorism Policy and Human Rights: 28 days, intercept and post–charge questioning 31 

 

4 Using intercept as evidence 

The Government’s current position 

106. In his recent statement to the House of Commons outlining the Government’s 
approach to future counter-terrorism legislation, the former Home Secretary the Rt Hon 
John Reid MP announced that the Government will “commission a review of intercept as 
evidence on Privy Counsellor terms.”65 He said that the Government’s position on 
intercept as evidence has consistently been that it would only change the law to permit 
intercept to be used as evidence if the necessary safeguards can be put in place to protect 
sensitive techniques and to ensure that the potential benefits outweigh the risks. Although 
he had not personally been persuaded that this was the case, he thought that the right 
approach was to address this carefully and fully before making a decision on whether to use 
intercept as evidence. He said that this was what the Government had been doing, but it 
was now necessary to reach a conclusion on the question. Hence the proposed review by 
Privy Counsellors. 

107. We welcome in principle the Government’s announcement of a review of this 
important issue. There has been growing frustration at the lack of progress on this issue in 
the face of steadily mounting evidence that the prohibition on the use of intercept as 
evidence is widely considered to be one of the principal obstacles to bringing more 
successful prosecutions of people suspected of involvement with terrorism. Internal 
Government reviews of the issue have been proceeding for years, but very little of the detail 
of those reviews has been made public other than their conclusions that there should be no 
change in the current position. In its response to our report on Prosecution and Pre-
Charge Detention in September 2006, the Government said it was looking at a “Public 
Interest Immunity Plus” model and that this work was due to report to ministers in due 
course. In April this year we asked the minister at the Home Office, Tony McNulty M.P., 
whether that report had yet been received and if not when it was expected.66 He said that it 
was going through an iterative process and had not yet been received in a definitive form 
that would enable the Government to make a statement to Parliament, but he hoped that it 
would be as soon as possible.  

108. We expect the newly announced review by Privy Counsellors to take place as 
expeditiously as possible and look forward to the Government announcing the 
proposed structure and timescale of the review at the earliest opportunity. We 
particularly welcome the fact that the review will be conducted on a cross-party basis. 
We also expect the composition of the panel of Privy Counsellors to reflect the 
importance of public confidence in its independence from Government. We 
understand that the nature of the subject matter of the review is such that it may be 
necessary for the Privy Counsellors to consider highly sensitive information which 
cannot be publicly disclosed. However, whilst recognising this reality, we recommend 
that the proposed review result in a published report containing the detailed reasoning 
of the Privy Counsellors conducting the review. In the meantime, we recommend that 

 
65 Home Office Oral Statement on Counter Terrorism, 7 June 2007. 

66 Oral evidence, 18 April 2007, Q 156. 
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the Government publish its most recent report of its consideration of a “Public Interest 
Immunity Plus” model in order to inform public and parliamentary debate. 

109. In this part of our Report, we report further on our consideration of the use of 
intercept as evidence. We expect that the evidence given in the course of our inquiry, and 
the conclusions and recommendations made in this part of our Report, will be taken into 
account in the forthcoming review. 

Recent developments concerning the use of intercept as evidence 

110. In our report on Prosecution and Pre-Charge Detention in July 2006 we concluded that 
the current statutory ban on the admissibility of intercept evidence67 should now be 
removed and attention turned to ways of relaxing the ban.68 

111. In September 2006, the then Attorney General, Lord Goldsmith stated in an interview 
with the Guardian newspaper that he was “personally convinced that we have to find a way 
of avoiding the difficulties. I do believe there are ways we can do that. Otherwise we’re 
depriving ourselves of a key tool to prosecute serious and organised crime and terrorism.”69 
The Director of Public Prosecutions supported the Attorney General’s call for the removal 
of the ban the following day.70 On 21 November 2006, in a radio broadcast, the DPP 
declared himself “completely satisfied” that providing for the admissibility of intercept 
would make it more likely that terrorist suspects could be prosecuted.71 

112. On 23 November 2006, Lord Lloyd, the author of the 1996 Report on terrorism calling 
for the admissibility of intercept, introduced a short Private Member’s Bill in the House of 
Lords, the Interception of Communications (Admissibility of Evidence) Bill. The Bill 
would relax the absolute prohibition on the admissibility of intercept evidence by 
permitting the introduction of such evidence, on application by the prosecution, in 
proceedings in respect of serious crime or terrorism offences.72 Under the Bill, when 
deciding whether to admit such evidence, the court would be required to take account of 
all relevant considerations, including any application by the Secretary of State to withhold 
the evidence, or part of it, on the ground that its disclosure, or the disclosure of facts 
relating to the obtaining of the evidence, would be contrary to the public interest, and any 
submission that the evidence was obtained unlawfully.73 

113. On 25 April 2007 the House of Lords amended the Serious Crime Bill to provide for 
the admissibility of intercept evidence in cases involving serious crime.74 The Government 
has indicated that it intends to recommend that the amendment be reversed in the 
Commons. 

 
67 Contained in s. 17 of the Regulation of Investigatory Powers Act 2000. 

68 JCHR Report on Prosecution and Pre-charge Detention (2006) at para. 101. 

69 The Guardian, 21 September 2006. 

70 The Guardian, 22 September 2006. 

71 BBC Radio 4, File on 4, 21 November 2006. 

72 Clause 1. 

73 Clause 2. 

74 Clause 4(2) and Schedule 13 of the Bill. HL Deb 25 April 2007, cols 687-697. The amendment was proposed by Lord 
Lloyd and carried by 182 votes to 121. 
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Our inquiry 

114. In light of the mounting evidence that the prohibition on the use of intercept as 
evidence is a serious obstacle to bringing prosecutions for terrorism offences, we 
announced that we would be conducting a short inquiry into possible ways of relaxing the 
current statutory prohibition on the admissibility of intercept evidence.75 We called for 
evidence, not on whether the ban on the admissibility of intercept evidence should be 
relaxed, but on how to do so. In particular we welcomed views on the following questions: 

• What are the main practical considerations to be taken into account when devising a 
legal regime for the admissibility of intercept? 

• What safeguards should apply? 

• Would the ordinary disclosure rules need modification, and if so how? 

• What would be the role played by the law of public interest immunity? 

• What is the relevance of recent technological developments? 

• Do private providers of telecommunications services have any particular views about 
how the prohibition should be relaxed? 

We also welcomed detailed views on potential means of addressing the problem, including 
by reference to the approach of other countries, especially other common law jurisdictions. 

115. We received written evidence from the Independent Police Complaints Commission, 
JUSTICE, Liberty, the London Innocence Project and the Northern Ireland Human Rights 
Commission.76 JUSTICE appended to its submission a copy of its Report, Intercept 
Evidence: Lifting the ban, which we have found a very useful resource.77 We also took oral 
evidence on the subject from the Director of Public Prosecutions, Sir Ken Macdonald QC; 
the Rt Hon Lord Lloyd of Berwick; John Murphy, Deputy Chief Constable of Merseyside 
Police and ACPO’s lead on intercept; the Rt Hon Sir Swinton Thomas who was 
Interceptions Commissioner from 2000 to 2006; Tony McNulty MP, Minister of State at 
the Home Office; and the Attorney General Lord Goldsmith. We have also discussed the 
subject at various informal meetings, for example with Lord Carlile, the statutory reviewer 
of terrorism legislation, and the police at Paddington Green Police Station, and 
corresponded with others, such as the Metropolitan Police Commissioner. We are grateful 
to all those who have assisted us with this inquiry. 

The human rights issues 

116. The difficulty of obtaining sufficient admissible evidence to prosecute terrorist 
offences in the criminal courts has frequently been relied on in the past by the Government 
to justify exceptional counter-terrorism measures, including detention of foreign nationals 
without trial under Part IV ATCSA 2001, control orders and, most recently, pre-charge 

 
75 JCHR Press Notice No. 2 of 2006-07, 23 November 2006. 

76 Ev 72-95. 

77 A JUSTICE report (October 2006). 
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detention of up to 28 days. In each case, the Government has repeated its preference for 
criminal prosecution, but has cited evidential difficulties as one of the main justifications 
for its exceptional measures. The Government’s failure, so far, to bring forward proposals 
for relaxing the ban on the admissibility of intercept therefore has important human rights 
implications, because it contributes to the need for exceptional measures which themselves 
risk being incompatible with the UK’s human rights obligations. Permitting the use of 
intercept as evidence may be necessary in order to guarantee a fair trial for those accused of 
involvement in terrorism who are currently subjected to other forms of control which are 
not accompanied by the criminal due process guarantees which go with a fair criminal trial. 

117. Using intercept as evidence in criminal trials raises two other human rights issues. 
First, there is the question of whether the use of intercept as evidence is compatible with 
the accused’s right to a fair trial. We agree with Liberty and JUSTICE that there is no 
inherent human rights objection to the use of intercept as evidence in a criminal trial. 
However, whether the right to a fair trial is protected in practice will depend on how the 
law strikes the balance between protecting the public interest in not disclosing sensitive 
information and the right of the accused to the disclosure of material which might assist his 
or her defence. We consider this question in detail below. 

118. Second, the interception of communications is clearly an interference with the right to 
respect for private life and correspondence which are protected by Article 8 ECHR, and the 
use of such intercepted material as evidence in a subsequent criminal trial would also 
amount to such an interference. To be justifiable, the legal framework governing such 
interferences must contain sufficient safeguards against arbitrariness and abuse. At present 
the legal framework does not contain any requirement that there be prior judicial 
authorisation of interception of communications. We consider below whether such a 
requirement should be introduced if the product of such interception is to be used as 
evidence in criminal trials. 

The value of intercept in prosecutions for terrorism 

119. There appears to be a wide range of views about the value of intercept evidence in 
enabling terrorists to be prosecuted. Sir Swinton Thomas, until 2006 the Interception of 
Communications Commissioner, thinks that it will make little if any difference, and in the 
long run will reduce prosecutions because it will hamper investigations as terrorists, now 
aware of previously secret techniques, successfully avoid having their communications 
intercepted.78 He also told us that the experience from other jurisdictions is that intercept 
has been of little value in facilitating prosecutions for terrorist offences.79 Lord Carlile 
thinks that it might make a difference in a handful of cases but that this will only be 
marginal at best.80 Baroness Scotland, responding on behalf of the Government at the 
Second Reading of Lord Lloyd’s Private Member’s Bill, told the House of Lords “The 
evidential use of intercept would not even add significantly to the number of convictions 
that can be secured.”81 

 
78 Report of the Interception of Communications Commissioner for 2005-06, HC 315 (19 Feb 2007) at paras 42-46. 

79 Oral evidence, 12 March 2007, Qs 7 and 8. 

80 First Report of the Independent Reviewer pursuant to section 14(3) of the Prevention of Terrorism Act 2005 (2 February 
2006), para. 37. 

81 HL Deb 7 March 2007, cols 309-310. 
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120. We looked to the heads of the prosecution authorities for their view on this important 
question, assuming them to be in the best position to know the answer in fact. We asked 
the DPP how significant a difference it would make if the intercept ban was relaxed in 
terms of bringing more criminal prosecutions against suspect terrorists. His answer was 
unequivocal: 

“We have spoken, as I think you probably know, a great deal to colleagues abroad, in 
the United States, Canada and Australia particularly, who have systems closest to 
ours. The message we have had from all of them is that it would make an enormous 
difference. Colleagues in the Department of Justice in the United States have told us 
that the majority of their major prosecutions now against terrorist figures and 
organised crime figures are based upon intercept evidence. I think it is well known 
that for the first time each of the five New York crime godfathers are in prison, each 
of them as a result of the use of intercept evidence. In Australia, I was told by the 
head of the New South Wales Crime Commission that prosecutors who did not rely 
on intercept evidence were not being “serious” in this area of work. When I was in 
the United States I spoke with the National Security Agency, the Drug Enforcement 
Administration, the counter-terrorism section of the Justice Department, the 
organised crime section of the Justice Department. In Australia I spoke to the 
Australian Security Intelligence Organisation, all of the crime commissions, the 
Commonwealth DPP, the New South Wales DPP, the Australian Federal Police. 
Everybody without exception told us that this material is of enormous use. It is 
cheap, it is effective; it drives up the number of guilty pleas and it leads to successful 
prosecutions. We are convinced, and have been for a number of years, that this 
material will be of enormous benefit to us in bringing prosecutions against serious 
criminals, including terrorists.”82 

121.  We put to him specifically what the Minister, Baroness Scotland, had told the House 
of Lords a few days earlier, that the evidential use of intercept would not even add 
significantly to the number of convictions that can be secured. The DPP said: 

“I disagree profoundly with that. Some investigations were undertaken, as you 
probably know, when this was being looked at some years ago to look at old cases 
and to try to determine whether intelligence intercept that had been used in those 
cases had driven up the number of successful prosecutions and convictions. It found 
that the difference would have been marginal. The problem with that approach is 
that you are not comparing like with like. If you look at material which is acquired 
for intelligence purposes, it is acquired on a different basis, with a different motive 
and with a different expected outcome than material which is targeted and acquired 
for evidential purposes. The whole point about intercept obtained for evidential 
purposes is that you target people who you think may be involved in crime and you 
look to intercept them talking about crimes which they are committing with 
prosecutions in mind. I cannot believe that all of our colleagues in jurisdictions so 
similar to ours abroad have formed such a strong view about the value of this 
material that somehow there is something different about our jurisdiction which 
would mean a different situation would apply here. That makes no sense to me. 
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Prosecutors, certainly in the Crown Prosecution Service, are strongly of the view that 
this material would be of assistance.”83 

“We had a major case of people trafficking which you may recall two or three 
months ago. This was people trafficking across Eastern Europe by organised gangs. A 
large number of these defendants pleaded guilty because we were able to play to 
them and their legal advisers intercept material which had been acquired abroad 
which, as you know, is admissible in this jurisdiction. I myself had many experiences 
at the Bar, when I was representing serious criminals, of them being convicted 
through their own mouths by the use of bugs and such like, including a case in which 
an IRA terrorist had a bug placed in the lorry in which he was transporting a bomb 
across London. There is no more powerful evidence for prosecutors than defendants 
convicting themselves out of their own mouths.”84 

122. On 16 March 2007, Lord Lloyd, moving the Second Reading of his Private Members 
Bill, the Interception of Communications (Admissibility of Evidence) Bill, relied heavily on 
the evidence given to the Committee by the DPP and described the case made by him for a 
change in the law as “overwhelming”.85 The Government’s position, however, was 
unaffected by the evidence of the DPP: Baroness Scotland, responding to the debate for the 
Government, made exactly the same case as she had made the previous week when 
opposing Lord Lloyd’s proposed amendment to the Serious Crime Bill.86 To our surprise, 
she made no reference to the fact that the DPP “profoundly disagreed” with her statement 
in the earlier debate that the evidential use of intercept would not even add significantly to 
the number of convictions that can be secured. Indeed, she ignored it, repeating her 
argument in the earlier debate: 

“It is sometimes argued that if only we could produce intercept evidence against 
terrorists we would be able to lock more of them up and avoid measures such as 
control orders. That is simply untrue. The last review concluded that there would be, 
I emphasise, very limited utility against terrorists.”87 

123. We also asked the then Attorney General, Lord Goldsmith, for his view about how 
significant a difference relaxing the ban on using intercept would make in terms of 
bringing more prosecutions against suspected terrorists. He believed that, provided the 
genuine problems which exist can be overcome, “it would be very beneficial for 
prosecutors to be able to use intercepted materials”.88 Indeed, he believed “it is capable of 
being one of the key tools in bringing some of the most dangerous and serious criminals to 
justice.” 

124. The police, in their evidence to our inquiry, were of a similar view. The 
Commissioner, for example, told us that the Metropolitan Police Service supports, in 
principle, the use and legal admissibility of intercept material, arguing that it is “vital”, in 
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the widest interests of public safety and security for best possible evidence to be available to 
place before the courts.89 ACPO similarly believe that it may assist the police greatly in the 
prosecution of terrorists.90 

125. We have found particularly compelling the evidence from the DPP and the former 
Attorney General about the value of intercept evidence in prosecuting terrorism offences. 
In our view those who are responsible for the prosecuting authorities are in a unique 
position to make a judgment about how valuable intercept evidence would be in enabling 
prosecutions of terrorist suspects which cannot currently be brought because of lack of 
admissible evidence. It would require exceptionally good reasons and clear evidence to 
disagree with their judgment on a question so central to their experience and expertise. We 
recommend that the Government addresses in its response to us the arguments in 
favour of the use of intercept provided by the former Attorney General, the DPP and 
the Commissioner.  

126. We have considered carefully the arguments made by those who claim that intercept 
would not make much difference to the ability to bring prosecutions for terrorism related 
offences but we are not persuaded that they contain such exceptional reasons or clear 
evidence. We are satisfied that the evidence of the DPP and the former Attorney 
General puts the matter beyond doubt: that the ability to use intercept as evidence 
would be of enormous benefit in bringing prosecutions against terrorists in 
circumstances where prosecutions cannot currently be brought, and that the current 
prohibition is the single biggest obstacle to bringing more prosecutions for terrorism. 
We recommend that this be taken as the premise of the forthcoming review by the 
Privy Council. The difficult question is not whether the current ban on the evidential 
use of intercept should be relaxed, but how to overcome the practical obstacles to such a 
relaxation. 

The practical obstacles to using intercept as evidence 

127. The evidence we have received in the course of our inquiry has identified four broad 
types of practical considerations which need to be taken into account when devising a legal 
regime for the admissibility of intercept evidence: 

— (1) how to protect sensitive information about secret intercept methods, techniques 
and capability at the same time as achieving a fair trial (“protecting sensitive 
information and fair trial”); 

— (2) how to avoid overburdening the police and the security agencies, by the need to 
transcribe and retain huge quantities of intercept in readiness for possible disclosure, 
and the prosecution and the court in the face of likely applications for disclosure from 
the defence in the course of a criminal trial (“avoiding onerous disclosure 
requirements”); 

— (3) how to keep up with rapid technological developments in communications 
(“keeping up with changes in technology”); and 
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— (4) how to secure the co-operation of the telecommunications companies which are 
strongly opposed to intercept being used as evidence (“overcoming objections of 
telecoms providers”). 

128. As we will explain below, having received considerable written and oral evidence 
concerning all of these practical objections to relaxing the ban, we consider that it is mainly 
the first and the second, the very practical problems of protecting sensitive information 
whilst ensuring a fair trial, and of the potentially onerous obligations imposed by the law 
on disclosure, that present genuinely difficult issues which will require the careful attention 
of the Privy Council when it conducts its review. 

(1) Protecting sensitive information and fair trial 

129. One of the principal practical objections most frequently made against relaxing the 
ban on using intercept as evidence is that it would inevitably lead to secret methods, 
techniques and capabilities of interception being revealed to terrorists, with the result that 
valuable intelligence material would be lost in the future because terrorists would find ways 
of avoiding their communications being intercepted.  

130. The case has been most powerfully put by Sir Swinton Thomas, both in his last annual 
report as Interception of Communications Commissioner, in which he said that all the 
current advantages of intercept evidence would be “lost if all interception techniques are 
laid bare”,91 and in oral evidence to us, arguing that allowing intercept to be used as 
evidence will do “huge damage” to the capabilities of the intelligence agencies.92 The police 
expressed similar concerns, although they appeared more optimistic that these concerns 
could be overcome. ACPO was “greatly concerned about exposure of our methodologies, 
our capacity to intercept, which is significantly greater than some other jurisdictions”93 and 
the Commissioner of the Metropolitan Police was also concerned about safeguarding 
methodology.94 He said “careful thought and safeguarding measures would need to be put 
in place in relation to issues of security of methodology, the security and safety of those 
engaged with interception.” 

131. The DPP agreed that it was “absolutely imperative” that we have a system that protects 
our agencies’ capabilities and methodologies.95 However, both he and Lord Lloyd believed 
that the law on public interest immunity, as recently interpreted and applied by Lord 
Bingham in a case in the House of Lords,96 already achieves this protection for capabilities, 
methodologies and techniques, at the same time as guaranteeing the defendant’s right to a 
fair trial. 
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132. The DPP in his oral evidence to us explained succinctly exactly how the law on public 
interest immunity operates to strike this balance.97 He described public interest immunity 
as “a very powerful tool to both protect the national interest and secure the right of a 
defendant to a fair trial.” The prosecution is under a statutory obligation to disclose to the 
accused any material “which might reasonably be considered capable of undermining the 
case for the prosecution against the accused or of assisting the case for the accused.”98 In 
practice this means that in advance of a criminal trial the prosecution discloses its case to 
the defence and it also discloses any material which it possesses which, in the prosecution’s 
view, undermines its case or assists the defence. If the prosecution has material that is 
prima facie disclosable within those tests for disclosure, but which it does not wish to 
disclose because its disclosure would reveal sensitive information about, for example, secret 
methods or techniques of interception, the prosecution would have to apply to the trial 
judge for an order that the material need not be disclosed because its disclosure would be 
contrary to the public interest. An application by the prosecution for a public interest 
immunity order can be made to the judge without the accused or his lawyers being present, 
but where this is done it may be appropriate to appoint a special advocate to ensure that 
the contentions of the prosecution are tested and the interests of the defendant protected.99 
We asked whether there was any risk that providing for the admissibility of intercept might 
lead to trials which could proceed under the current law having to be abandoned if a claim 
for public interest immunity were refused. The DPP replied that this was unlikely to arise 
in practice because it was “difficult to imagine material that would emanate from an 
intercept that would come into that category.”100 

133. The DPP concluded quite unequivocally: “I do not have any doubt at all that we can 
protect the national interest and use this material and secure fair trials for defendants.” 
Moreover, as the DPP also pointed out in his evidence to us, if the prosecution’s 
application to withhold material on public interest grounds is not successful, it remains 
open to the prosecution to discontinue the case rather than proceed with the prosecution, 
so there is no risk of the Crown being forced to disclose material which in its view it would 
be contrary to the public interest to disclose.  

134. Both Liberty and JUSTICE, in their written evidence to our inquiry,101 adopt a broadly 
similar position to the DPP, that existing principles of public interest immunity are 
sufficient to protect both sensitive information from being disclosed contrary to the public 
interest, and the right of the accused to a fair trial, because of the role of the judge in 
supervising non-disclosure on public interest grounds and the possibility of a special 
advocate being appointed to protect the interests of the accused at a hearing for a public 
interest immunity order at which the accused and his lawyer are not present. 

135. Some of the evidence we received, however, raised concerns about whether the 
current law on public interest immunity contains sufficient safeguards for the accused to 
ensure that allowing intercept to be used as evidence will not undermine the right to a fair 
trial. The Northern Ireland Human Rights Commission (“NIHRC”), for example, is 
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concerned that it is the prosecution, rather than an independent court, which decides in 
the first place whether material in its possession may assist the accused’s case.102 The 
NIHRC is concerned that this discretion in the prosecuting authorities means that the law 
on public interest immunity could be used to cover up malpractice and wrongdoing by the 
police and intelligence services, for example in relation to how evidence has been gathered. 
The Commission is in favour of allowing intercept material to be used as evidence at 
criminal trials, but advocates a formal procedure whereby a judge other than the trial judge 
deals with questions of admissibility of evidence, and in particular with the question of 
whether particular material might assist the defence, in which the interests of the defendant 
are properly represented by a special advocate.  

136. The London Innocence Project (“the LIP”), a non-profit legal resource clinic and 
criminal justice centre which aims to ensure that the rule of law is maintained on the basis 
of equality before the law and procedural fairness, also has concerns that allowing intercept 
to be used as evidence will substantially increase resort to public interest immunity claims 
by the prosecution. In its view this is problematic because existing public interest immunity 
procedures do not contain sufficient safeguards to protect the defendant’s right to a fair 
trial. Like the NIHRC, it is particularly concerned by the fact that it is the prosecution, not 
the court, which decides what evidence might assist the case of the accused and is therefore 
prima facie disclosable. The LIP argues that, if intercept is to be used as evidence in 
criminal trials, there needs to be fuller judicial supervision of the disclosure process, if 
necessary by specially trained members of the judiciary who are recruited specifically to 
perform that task. In the LIP’s view, the prosecution should be required to hand over all 
their unused evidence to the security cleared special advocate who would assess its value to 
the defence. 

137. We are broadly satisfied that the law of public interest immunity already provides 
a procedure for preventing the disclosure of sensitive information contrary to the 
public interest. We can see no reason why this well established procedure should not be 
capable in principle of protecting the public interest in non-disclosure of sensitive 
information about intercept, just as it already protects the public interest in not 
disclosing sensitive information about the methodologies and techniques of other 
forms of covert surveillance such as bugging or the use of informants. 

138. We do, however, have some concerns about the extent to which the present law 
protects the right of the accused to a fair trial. We see the force of the criticism that a 
system of public interest immunity which depends on the prosecutor identifying the 
material in its possession which is potentially exculpatory and putting this before the 
judge to determine whether it needs to be disclosed does not contain sufficient 
independent safeguards for the accused’s right to see the material against him or her, 
which is an important aspect of the right to a fair trial. 

139.  We can also see the attraction of separate disclosure judges, specially trained and 
experienced in the relevant law of disclosure and public interest immunity, deciding 
questions of what material should be considered exculpatory for the accused, as well as 
what should be immune from disclosure on public interest grounds, assisted by special 
advocates whose role is to protect the interests of the accused.  
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140. We recommend that the Privy Counsellors who review the use of intercept as 
evidence give serious consideration to whether the current public interest immunity 
procedure contains sufficient independent safeguards for the accused in light of the 
prosecution’s power to decide whether material in its possession is likely to assist the 
case of the accused. 

(2) Avoiding onerous disclosure requirements 

141. The second set of practical concerns about using intercept as evidence in criminal 
trials relates to the potentially adverse impact of disclosure requirements on the intelligence 
agencies in particular, but also on the police, prosecutors and courts.  

142. The concern here is that the obligation on the prosecution to disclose material to the 
defence before trial will impose an enormous administrative burden on the intelligence 
and law enforcement agencies, who will have to transcribe, classify and retain enormous 
volumes of material in readiness for its possible use at trial. In the words of the DPP, “we 
have to discover a model which does not place undue administrative and bureaucratic 
burdens upon intelligence agencies. I think that is a bigger concern for some. That is to say, 
we have to have a disclosure regime that does not require them to put an unreasonable 
amount of resource into retaining and classifying material that might be relevant in some 
future trial.”103 

143. The police expressed a similar concern about the impact on their capacity to respond 
to intercept material revealing a threat to public safety if they are having to spend a lot 
more time marshalling such material for possible use in evidence.104 The Commissioner of 
the Metropolitan Police similarly told us of the need to build capacity and capability across 
the relevant agencies to handle such material, which would clearly have funding 
implications.105 

144. We accept that this concern about disclosure requirements is both a genuine concern 
and a difficult one. There have been some famous examples of judges ordering extremely 
onerous disclosure by the prosecution. Sir Swinton Thomas in his last Report as 
Interception of Communications Commissioner gives an example of a court ordering that 
16,000 hours of eavesdropping material had to be transcribed at the request of the defence, 
at a cost of £1.9m. At the same time, the prosecution’s disclosure obligations are a by-
product of the accused’s right to a fair trial. It is a fundamental right of the defence to have 
disclosed not only the material which is relied upon against him but also any material in 
the possession of the prosecution which tends to show that the accused is innocent.  

145. Although we recognise that this is a genuine difficulty, we do not consider it to be an 
insurmountable problem when devising a legal regime for using intercept as evidence. We 
accept that it is likely that allowing intercept to be used as evidence will place an additional 
demand on the resources of the intelligence agencies, police and prosecutors, but we note 
the DPP’s view that the experience abroad is that using intercept as evidence is in fact 
remarkably cost-effective, because it leads to various savings, for example on physical 
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surveillance, which is much more resource intensive, and on the cost of lengthy and 
expensive trials where defendants plead guilty when confronted with the product of the 
intercept. 

146. Nor do we agree with the view that it will be difficult to keep the disclosure obligation 
on the prosecution under control. It is already the case that the law on disclosure does not 
permit far reaching “fishing expeditions” by the defence. As Lord Bingham recently said in 
the House of Lords:106 

“The trial process is not well served if the defence are permitted to make general and 
unspecified allegations and then seek far-reaching disclosure in the hope that 
material may turn up to make them good. Neutral material or material damaging to 
the defendant need not be disclosed and should not be brought to the attention of 
the court. Only in truly borderline cases should the prosecution seek a judicial ruling 
on the disclosability of material in its hands.” 

147. The then Attorney General, Lord Goldsmith, told us in oral evidence that, in order to 
deal with evidence which is exculpatory, there will need to be quite a detailed scheme in an 
Act which would set out what the obligations in relation to retention of material and in 
relation to disclosure of material were, in such a way that there could still be a fair trial, but 
the agencies would not be subjected to unconstrained fishing expeditions, requiring them 
to reveal material which might be prejudicial or hugely expensive to produce.107 In our 
view it ought to be possible to devise such a practically workable mechanism to prevent 
defence claims for disclosure becoming unmanageable. The question is how to 
circumscribe the prosecution’s disclosure obligation at the same time as upholding the 
right of the accused.  

148. We agree with the DPP that there ought not to be an obligation on the prosecution to 
disclose to the defence all the material obtained in a police investigation, including all the 
intercept product, for the defence to trawl through in the hope that it might contain 
something useful. We agree that such an extensive disclosure obligation would make trials 
unworkable. The disclosure obligation on the prosecution is already much more restrictive 
than that. The prosecution must disclose the material on which it relies and any other 
material in its possession which, in its judgment, undermines the prosecution case or 
might assist the accused. This is a much narrower category of material. The DPP told us 
that somebody had to do the job of going through all the material to decide what is 
disclosable, and he thought it should be the prosecution, with the assistance of the judge 
when the prosecution wants to withhold otherwise disclosable material on grounds of 
public interest immunity.  

149. As we mentioned above, we have some concern about the appropriateness of the 
prosecution, as opposed to an independent court, deciding whether material in the 
possession of the prosecution is likely to assist the defence, and we have recommended that 
the Privy Council review give serious consideration to whether specialist disclosure judges, 
separate from the trial judge, should perform the function of deciding what material in the 
possession of the prosecution should, subject to any claim for public interest immunity, be 
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disclosed to the defence because it meets the test for disclosure. We recognise that this 
would be likely to impose a greater burden on the prosecution than the present system, but 
we stress that it does not involve the prosecution automatically disclosing all the material in 
its possession to the defence. Rather it transfers to an independent judge the task currently 
entrusted to the prosecution of deciding which material meets the test for disclosure. 

150. We recommend that any Bill providing for the use of intercept of evidence should 
clearly define the obligations on the prosecution to retain and disclose material on 
which it does not intend to rely and should restrict those obligations to material which 
might reasonably be considered capable of undermining the prosecution case or of 
assisting the accused, subject to a court ordering that disclosure of such material would 
be against the public interest. We also recommend that consideration be given by the 
Privy Council review to requiring that a disclosure judge, rather than the prosecution, 
decide whether the test for disclosure to the accused is met. 

(3) Keeping up with changes in technology 

151. The Government has frequently cited the pace of technological change in 
communications as a reason for not legislating now to relax the ban. Sir Swinton Thomas 
made the same point in his recent annual report and in his oral evidence to us.108 He said 
that the switch to “Voice Over Internet” for example, was providing a very real challenge to 
interceptions technology, because at present there was no technical way of capturing it. 

152. While we recognise the challenges that such technological development presents for 
our agencies’ capacity to intercept communications, we do not see why they present any 
obstacle to devising a legal regime for the evidential use of intercept. As JUSTICE points 
out in its written evidence,109 there is nothing in the current legal framework governing 
interception of communications that stipulates the particular method of interception, and 
so long as a given communication falls within the terms of Part I of RIPA, the evidential 
use of intercept material would make no difference to the ability of police and intelligence 
services to use new means of interception. 

153. In our view, although we do not underestimate the significance of technological 
developments, we do not consider them to present any obstacle to devising a scheme 
providing for the evidential use of intercept. We do not consider it to be beyond the 
ability of the parliamentary draftsman to accommodate future changes in technology. 

(4) Overcoming objections of telecoms providers 

154. In his annual report for 2006, Sir Swinton Thomas says that the “Communications 
Service Providers” (i.e. telecommunications companies), whose co-operation he regards as 
vital, are strongly opposed to intercept being admissible in court.110 During this year’s 
debate on the renewal of control orders in the Commons, Mark Oaten MP, who was party 
to discussions with the then Home Secretary on this issue at the time of the passage of the 
Prevention of Terrorism Act 2005, suggested that this was the principal obstacle to the 
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relaxation of the ban.111 Sir Swinton told us in evidence that the Chairman of BT had been 
invited to meet the then Prime Minister to tell him why the service providers were 
completely opposed to the relaxation of the ban and that this “was considered to be a very 
important piece of material for the Prime Minister to have in the decision that was 
made.”112 

155. We were concerned to learn that this was a consideration which may have influenced 
the Government in its decision to maintain the statutory prohibition on the use of 
intercept as evidence. We asked Sir Swinton why the providers are so opposed to it being 
used as evidence. He gave two main reasons.113 First, there is the commercial consideration 
that the phone companies do not want to be seen by their customers intercepting their 
communications and providing them to Government agencies. Second, a lot of the 
technicians who do the intercepting work for the telephone companies are “deeply alarmed 
at the prospect that they are going to have to go to court to give evidence about what they 
do.” They are anxious about the consequences for them and their family. 

156. The DPP, however, was clearly not persuaded by this as an objection to relaxing the 
ban. He understood the anxieties of the individuals concerned, but said that the experience 
abroad is that people involved in this sort of work are very rarely called to give evidence 
because there has to be a good reason for them to be called, and in most cases it is very 
difficult to imagine what that reason would be.114 In any event he was quite clear that the 
few who might find themselves in the position of having to give evidence would be 
completely protected115 by a variety of special measures, such as giving evidence without 
their name being given out, from behind a screen or by closed circuit television. 

157. Lord Lloyd also referred to a letter from the service providers in which he said they 
had made clear that, provided their staff were protected, they had no objection in principle 
to intercept evidence being admitted. 

158. Although we do not think that the agreement of the telephone companies should 
be a pre-condition to relaxing the ban on the use of intercept as evidence, we 
understand why, in practical terms, their co-operation is important. We were therefore 
pleased to learn that the service providers do not have an objection in principle to the 
use of intercept as evidence provided their staff will be protected. We were reassured on 
this score by the DPP’s complete confidence that, in the rare event that it would be 
necessary for any such member of staff to give evidence, they would be protected by 
various witness protection measures in the same way that informants receive protection 
when they have to give evidence. We therefore conclude that this should no longer be 
regarded as constituting an obstacle to relaxation of the ban on intercept. 
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Judicial authorisation 

159. Both Liberty116 and JUSTICE117 argue that the interception of private communications 
under RIPA should require prior judicial approval. Under the present legal framework 
interception warrants are authorised by the Home Secretary.118  

160. We heard a range of views on this question from those who gave evidence to us. Sir 
Swinton Thomas was in favour of keeping the power to grant warrants with the Home 
Secretary, mainly on the ground that this enabled warrants to be obtained much more 
swiftly in practice which was often operationally necessary.119 Lord Lloyd, by contrast, 
could not see why it was necessary for the Secretary of State to retain the power, and 
preferred to move in the direction of judicial warrants, which was the position in most 
other comparable countries. The DPP and the representative of ACPO could both see 
arguments on both sides and preferred not to express a view. 

161. We would prefer warrants for the interception of communications to be judicially 
authorised where the product of the intercept is intended to be used as evidence. In our 
view this would provide an important independent safeguard against abuse or arbitrariness 
in the exercise of the power to intercept. The number of interception warrants being issued 
or modified certainly suggests that it must be difficult for the Home Secretary to give much 
scrutiny to each request to sign a warrant. In the 15 month period from 1 January 2005 to 
31 March 2006, for example, the Home Secretary issued a total of 2,243 warrants, and 
modified 4,746.120 The need to be able to issue a warrant swiftly can be accommodated by 
including an emergency procedure, such as authorisation by the Secretary of State followed 
by subsequent judicial authorisation. We recommend that RIPA be amended to provide 
for judicial rather than ministerial authorisation of interceptions, or subsequent 
judicial authorisation in urgent cases. 

Conclusion 

162. In summary, we recommend that the forthcoming counter-terrorism bill provide 
for the admissibility of intercept evidence in terrorism cases; that the law of public 
interest immunity, complete with the use of special advocates, be relied upon to protect 
the public interest in non-disclosure; that the Bill clearly define the prosecution’s 
disclosure obligations; that consideration be given to providing for a disclosure judge, 
rather than the prosecution, to decide whether material held by the prosecution meets 
the test for disclosure; and that judicial authorisation replace ministerial authorisation 
other than in cases of genuine urgency.  

 
116 Ev 89 at paras 15-17. 

117 Ev 84-85 at paras 11-13. 

118 Section 17 of the Regulation of Investigatory Powers Act. 

119 Oral evidence, 12 March 2007, Q26. 

120 Annex to the Report of the Interception of Communications Commissioner for 2005-06. 



46 Nineteenth Report of Session 2006-07 

 

5 Post-charge questioning and other 
alternatives to extending pre-charge 
detention 

Post-charge questioning 

163. In our report on Prosecution and Pre-Charge Detention we recommended the 
introduction of post-charge questioning and that it be possible to draw adverse inferences 
from a refusal to answer such post-charge questions, subject to appropriate safeguards.121 
We considered that this would go some way towards reducing the need for any further 
extension of the period of pre-charge detention. 

164. In its response to our report the Government indicated that it would shortly be 
publishing a public consultation document on a range of proposals about modernizing 
police powers, including proposals to provide for questioning after charge where 
considered necessary.122  

165. The Home Office Consultation Paper, Modernising Police Powers: Review of the Police 
and Criminal Evidence Act (PACE) 1984 was published in March 2007 and asked for views 
on the questioning of the detainee/suspect from the decision to refer the case to the 
prosecutor for a charging decision up to the decision by the prosecutor to charge; and from 
following the decision to charge up to the trial hearing. It is envisaged that such post-
charge questioning would take place in a police station and the person would remain 
entitled to the full range of safeguards under PACE. We welcome the Government’s 
positive response and the relative speed with which it has consulted on the introduction 
of this change. 

166. The Commissioner of the Metropolitan Police has described the ability to draw 
adverse inferences from a failure to answer post-charge questions as “a welcome 
amendment”, though he also stated that it is the Metropolitan Police’s view that post-
charge questioning alone would not be sufficient to replace extended pre-charge detention 
but would be a useful addition.123 The Minister of State for Policing, Security and 
Community Safety, in oral evidence to us, described post-charge questioning as124  

“another useful device to obviate the need to go elsewhere … in terms of departures 
from normality in terms of law and the rule of law. … it will not obviate them 
entirely, but certainly, if it helps more and more people charged within the 
framework of the terrorism law going through due process rather than pre-charge 
detention …, then I am all for it.” 

 
121 JCHR Report on Prosecution and Pre-charge Detention (2006) at paras 132-135. 

122 Government Response to JCHR Report on Prosecution and Pre-charge Detention at p. 9. 

123 Letter from Metropolitan Police Commissioner to the Committee, received 2 Februrary 2007, Ev 49. 

124 Oral evidence, 18 April 2007, Q164. 
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167. We encountered a similar acceptance amongst the police at Paddington Green police 
station. We welcome the Minister’s implicit acceptance that such a measure should in 
principle lessen the need for extending pre-charge detention.  

168. In the former Home Secretary’s oral statement to the House of Commons about the 
Government’s approach to counter-terrorism laws, on 7 June 2007, he said that the 
Government is planning to legislate so that in terrorist cases suspects can be questioned 
after charge “on any aspect of the offence for which they have been charged.” With regard 
to adverse inferences, he proposed to apply the same rules for post-charge questioning that 
currently apply to pre-charge questioning. 

169. We welcome the Government’s announcement that it is planning to introduce post-
charge questioning along with the possibility of adverse inferences from silence in the face 
of such questions. We question, however, whether it is necessary for this to be done by 
legislation rather than amending the relevant PACE Code of Practice, which would enable 
the change to take effect more quickly. Given the obvious relevance of post-charge 
questioning to the need for any further extension of the period of pre-charge detention, we 
regard it as important to introduce this change sooner rather than later. 

170. We also question why the proposal appears to be restricted to post-charge questioning 
“on any aspect of the offence for which they have been charged”. This seems to us to be 
unnecessarily restrictive. It may be necessary to interview a person who has already been 
charged with one offence about fresh evidence which has come to light which may warrant 
slightly different or even additional charges. 

171. We would point out that the introduction of this power would need to be 
accompanied by certain minimum safeguards to ensure that its use is not oppressive, 
including, for example, access to legal advice, a requirement that the prosecution have 
already established a prima facie case, and guidance as to how judges should direct juries 
about the inferences that could be properly drawn from silence in response to such 
questioning. 

172. We recommend that post-charge questioning with adverse inferences be 
introduced by amending the relevant PACE Code, along with specific safeguards 
against its abuse, and without the restriction that questioning be confined to aspects of 
the offence with which the suspect has already been charged. We look forward to an 
opportunity to scrutinise the safeguards which the Government proposes should 
accompany this power in due course. 

Bail for Terrorism Act offences 

173. During our visit to Paddington Green the police indicated that they would often 
prefer to bail a person who is being detained in respect of a less serious terrorism offence 
rather than keep them in lengthy pre-charge detention. At present, however, this option is 
not available as police bail is not available in respect of any Terrorism Act offence.  

174. Introducing the possibility of bail for the less serious terrorism offences would enable 
the police to continue their investigation of the person while at the same time maintaining 
some control over them through bail conditions.  
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175. We agree that this seems in principle a very sensible proposal and we recommend 
that the Government give it serious consideration.  

GPS tagging 

176. Also during our visit to Paddington Green, the suggestion was made that GPS 
technology might be used for tagging both individuals who are the subject of control 
orders and as a condition of Terrorism Act bail if this were to be made available. 

177. Recent developments in tagging using the Global Positioning System (“GPS”) may 
make it possible to tag a suspect in such a way that their precise physical location would 
always be ascertainable. This may be less intrusive than many of the control orders 
currently in force and could potentially mean that suspects could not “disappear” in the 
way that a number of subjects of control orders have recently disappeared. 

178. On the other hand, we are aware of the existence of studies which call into question 
the effectiveness of this technology and raise practical questions such as whether it is 
available in a form which cannot be physically removed by a person sufficiently 
determined. 

179. We recommend that the Home Office make a formal assessment of the feasibility 
of GPS tagging for terrorism suspects and provide us with the results of its assessment. 

The “threshold test” for charging 

180. In our report on Prosecution and Pre-charge Detention we welcomed the 
introduction of the lower charging standard (“the threshold test”) by the CPS because it 
appeared to us to introduce greater flexibility in the investigation of terrorism cases125.  

181. The Government in its response,126 however, said that this was not a relevant factor in 
considering the appropriate time limit for pre-charge detention. It also said that it could 
apply only in some terrorism cases, whereas the DPP told us at an informal meeting that it 
is used in most terrorism cases. 

182. We remain of the view that the use of the threshold test should lessen the need for 
a further extension of the period of pre-charge detention. In our view, however, more 
information is required about the operation of the threshold test in practice. We 
recommend that an appropriate body, such as the CPS Inspectorate, conduct a a review 
and report on the operation of the threshold test in terrorism cases. 

 
125 JCHR Report on Prosecution and pre-Charge Detention, at paras 132-135.  

126 Government Response to JCHR Report on Prosecution and Pre-charge Detention at p. 9. 
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6 Special Advocates 

Background 

183. In a number of reports both we and our predecessor Committee have expressed 
concern about whether the use of Special Advocates in control order proceedings satisfies 
the basic requirements of a fair hearing, whether under Article 6(1) ECHR or the equally 
stringent common law.127  

184. In our report on the first annual renewal of the control orders regime, in February 
2006, for example, we reported that a procedure in which a person could be deprived of 
their liberty without having an opportunity to rebut the basis of the allegations against 
them was likely to be incompatible with a number of rights, including the right to a fair 
trial, the equality of arms, the presumption of innocence, the right to examine witnesses 
and the right of access to a court to challenge the lawfulness of detention.128 

185. In our recent report on the second annual renewal of the control orders legislation, we 
reported that we remained doubtful whether the procedures for judicial supervision of 
control orders in the Prevention of Terrorism Act 2005 satisfied the most basic 
requirements of due process.129 The Government, in its response to this Report, denied that 
the control order regime violates the right of controlled individuals to a fair trial or a fair 
hearing.130 The compatibility of the control order regime with basic standards of due 
process, including Article 6(1) ECHR, is one of the issues in one of the conjoined appeals 
currently before the House of Lords. We make no comment about the case itself. 

186. The system of Special Advocates is designed to strike a balance between the need to 
protect public safety on the one hand and the right of the individual to procedural fairness 
on the other. Under Article 6(1) of the ECHR, a “substantial measure of procedural justice” 
must be accorded to the individual. The Government’s position is that the system of 
Special Advocates provides the substantial measure of procedural justice which is required 
by both human rights law and the common law of procedural fairness. The main concern 
about Special Advocates is whether they provide individuals with a sufficient opportunity 
to challenge information on the basis of which they are subjected to control orders. Special 
Advocates are not permitted to communicate with either the individual concerned or their 
lawyer about any matter connected with the proceedings once they have seen the closed 
material. 

187. We decided to try to find out more from the Special Advocates themselves about 
exactly how closed proceedings work in practice, and in particular any concerns they have 
about that process, in order for us to be able to reach a more informed view as to whether 
special advocates provide “a substantial measure of procedural justice” and therefore 

 
127 See Ninth Report of Session 2004-05, Prevention of Terrorism Bill: Preliminary Report, HL Paper 61/HC 389 at para. 14. 

128 JCHR Report on First Control Order Renewal (2006), at paras 69-78. 

129 JCHR Report on Second Control Order Renewal (2007), at paras 30-38. 

130 Fourteenth Report of Session 2006-07, Government Response to the Committee’s Eighth Report of this Session, HL 
Paper 106/HC 539, at pp. 5-6. 
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whether proceedings before both SIAC and the High Court in control order proceedings 
are likely to be compatible with the minimum standards of due process.  

188. We heard oral evidence from four special advocates, Nicholas Blake QC, Martin 
Chamberlain, Judith Farbey and Andy Nicol QC.131 Between them, these four have 
experience of acting as Special Advocates in all of the fora in which Special Advocates are 
now used: the Special Immigration Appeals Commission (“SIAC”), both in deportation 
proceedings and in proceedings challenging detention under the now repealed Part IV of 
the Anti-Terrorism, Crime and Security Act 2001; the High Court in control order 
proceedings under the Prevention of Terrorism Act 2005; the Proscribed Organisations 
Appeals Commission (“POAC”); and the Parole Board. 

189. The four Special Advocates from whom we heard made clear that they were not 
speaking as formal representatives of all Special Advocates, of whom there are about 40-50. 
However, they made clear that they were familiar with the views of the other Special 
Advocates and thought that the views that they expressed would be in accordance with 
those of the other Special Advocates.132 We have no reason to believe that there is any 
significant difference of opinion amongst Special Advocates on these issues. 

The function of Special Advocates 

190. Special Advocates are appointed by the Law Officers to represent the interests of a 
party to certain proceedings in any of those proceedings from which that party and his 
legal representative are excluded.133 Their functions are further defined by the relevant 
Procedure Rules of the Special Immigration Appeals Commission as being “to represent 
the interests of the appellant by (a) making submissions to the Commission at any hearing 
from which the appellant and any representative of his are excluded; (b) cross examining 
witnesses at any such hearings; and (c) making written representations to the 
Commission.”134 

191. Nick Blake QC explained that Special Advocates perform their function of promoting 
the interests of the appellant they represent in two ways. First, they seek to maximise 
disclosure to the individual concerned, by looking at the closed case to see whether there is 
anything which could be open material and also at what is not before SIAC or the court but 
which should be, such as exculpatory material, further investigations or other material 
which might tend to undermine the hypothesis against the individual concerned. Second, 
Special Advocates test the hypothesis against the person in the closed proceedings. 

Concerns of the Special Advocates 

192. We were concerned to find that the Special Advocates from whom we heard had a 
number of very serious reservations about the fairness of the system to the people 
whose interests they are appointed to represent. Indeed, we found their evidence most 

 
131 Before giving evidence, the Special Advocates wrote to indicate certain areas of questioning which they would not be 

able to answer because of their ongoing professional obligations as active Special Advocates; see Ev 95. 

132 Oral Evidence, 12 March 2007, Q 79. 

133 Special Immigration Appeals Commission Act 1997, s. 6; Prevention of Terrorism Act 2005, Schedule, para. 7. 

134 SIAC Procedure Rules 2003, r. 35; Civil Procedure Rules, Part 76, r. 76.24. 
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disquieting, as they portrayed a picture of a system in operation which is very far 
removed from what we would consider to be anything like a fair procedure. We were 
left in no doubt by their evidence that proceedings involving special advocates, as 
currently conducted, fail to afford a “substantial measure of procedural justice”.  

193. The Special Advocates were concerned about a number of features of the procedure. 
In this Report we concentrate on the main three: 

— (1) the very limited disclosure of information to the individual;  

— (2) the prohibition on communication between the special advocate and the person 
whose interests they represent once the special advocate has seen the closed material; 
and 

— (3) the low standard of proof. 

194. We consider each of these concerns in turn. 

(1) Disclosure 

195. Individuals who are the subject of a control order are likely to have very little 
information disclosed to them and therefore have very limited opportunities to provide 
explanations which might rebut the allegations of their involvement in terrorism. We 
heard that there are cases where all the relevant material is “closed”, i.e. there is no open 
material at all for the subject of the control order to see, and others where virtually all of the 
relevant material is closed.135 Where the individual is given an open statement, he has no 
way of knowing whether the open statement that he is given represents 1% or 99% of the 
case against him. There is no obligation on the Secretary of State to provide a statement of 
the gist of the closed material. The Special Advocates often try to formulate a “gist” from 
the closed material which would be acceptable to the Secretary of State, and although this 
sometimes succeeds it is often completely unsuccessful.136 As one Special Advocate put it, 
“gisting” is itself prevented if by giving a gist you can damage national security the same 
way.137 

196. In addition to the lack of information disclosed to the individual concerned by the 
Secretary of State, we heard that there are various other obstacles to his finding out the 
precise nature of the allegations against him, even with the help of a Special Advocate. For 
example, when the court or the Commission is considering whether or not closed material 
should be open, there is no balancing of the interests of justice to the individual on the one 
hand against the public interest in non-disclosure on the other.138 If there can be shown to 
be any public interest against disclosure, that is the end of the matter, because the court and 
the Commission are subject to an overriding duty, which is to ensure that information is 
not disclosed contrary to the public interest (which includes, but is not confined to, 
national security). In addition, the Special Advocates describe the Commission as being 

 
135 Oral evidence, 12 March 2007, Q46. 

136 ibid, Q47. 

137 ibid, Q63 (Nick Blake QC). 
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“zealous” in its compliance with this duty,139 and the Secretary of State also takes a 
precautionary approach to treating material as being closed rather than open, even if there 
is only the slightest possibility that what is going to be disclosed will damage national 
security.140  

197. We also heard that it is not uncommon for it to transpire that material which has been 
served as closed material by the Secretary of State is in fact available on the internet, but the 
Special Advocates’ ability to track down such material is inevitably limited by their lack of 
support from Arabic speakers. Moreover, even the Special Advocates do not get to see 
everything they would like to see in order to be able to assess the reliability of the material 
which is relied on against the controlled person.141 

198. We asked the Minister, Tony McNulty MP, whether the Government would consider 
imposing a new obligation on the Secretary of State always to provide a statement of the 
gist of the closed material, and although he agreed to look at the proposal he said that he 
remained sceptical about whether that would be an appropriate response because he 
thought the balance was about right now.142 

199. Our consideration of the way in which the Special Advocates system operates in 
practice has confirmed our concerns about the difficulty a controlled person may have 
contesting the allegations made against him. In the absence of any requirement to 
provide the individual with even the gist of the case against him in the closed material, 
he is at the enormous disadvantage of not knowing what is alleged against him and 
therefore not only unable to provide explanations himself in the open hearing, but 
unable to provide any explanations to the Special Advocate whose task it is to represent 
his interests in the closed proceedings. We recommend that there be a clear statutory 
obligation on the Secretary of State always to provide a statement of the gist of the 
closed material. We also recommend that consideration be given urgently to allowing 
the court or Commission to carry out a balancing between the interests of justice and 
the risk to the public interest when deciding whether closed material should be 
disclosed. 

(2) Prohibition on communication with Special Advocate 

200. The most serious limitation on what Special Advocates can in practical terms do for 
the person whose interests they represent is the prohibition contained in the Procedure 
Rules which prevents any communication between the Special Advocate and the person 
concerned or their legal representative about any matter connected with the proceedings as 
soon as the Special Advocate has seen the closed material.143 The Rules provide for SIAC or 
the High Court to give directions authorising communication in a particular case at the 
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request of the Special Advocate,144 but in practice this is very rarely used by the Special 
Advocates. 

201. The Special Advocates told us that the prohibition of communication with the 
controlled person frequently limits the very essence of their function of protecting their 
interests, because the Special Advocate may have no idea what the real case is against the 
person until the start of the closed proceedings,145 by which time it is too late to ask any 
questions of the controlled person to find out what explanations they might have. This was 
described as “extremely frustrating and counter-intuitive to the basic way that lawyers are 
used to doing their job”. It was explained that the facility in the Rules to seek the Court’s 
permission to consult with the controlled person was rarely used in practice, partly because 
such permission was unlikely to be forthcoming in practice if the purpose of the meeting 
was to discuss anything to do with the closed case, and partly because the Rules require any 
application for such permission to be served on the Secretary of State, which is not 
considered tactically desirable because of the risk that it might give away to the opposing 
party the parts of the closed evidence in relation to which the controlled person does not 
have an explanation.146 

202. The Special Senate Committee of the Canadian Parliament on the Canadian Anti-
Terrorism Act recently considered this question and recommended that Special Advocates 
be able to communicate with the party affected by the proceedings and his or her counsel, 
after receiving closed material and attending closed hearings, and that the Government 
establish clear guidelines and policies to ensure the secrecy of the information in the 
interests of national security.147 The Commons Constitutional Affairs Committee, in its 
2005 Report, similarly recommended that the Government reconsider its position on the 
question of contact between the appellant in SIAC proceedings and Special Advocates 
following the disclosure of closed material, and thought it should not be impossible to 
construct appropriate safeguards to ensure national security in such circumstances. 

203. The Special Advocates told us that they would be better able to perform their function 
if there were a more relaxed regime concerning their contact with the controlled person. 
Although they recognised that devising the appropriate safeguards would be difficult, and 
it would place enormous responsibilities on the shoulders of Special Advocates not to 
disclose inadvertently matters, it ought to be possible to devise a means for doing so. It was 
suggested that the safeguards could include, for example, the presence of someone from 
the Special Advocates Support Unit taking a full record, possibly even tape recording these 
meetings, and it would probably include certain topics which might be more capable of 
being discussed than others.148 The Special Advocates made clear that although this would 
place them in a difficult position, they were prepared to accept that responsibility. 

204. In light of the Special Advocates’ views on this important question, we asked the 
Minister why, if he was prepared to trust the Special Advocates to have access to the closed 
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material, he was not prepared to trust their professional judgment and their expertise to 
decide what questions they can ask the controlled person, after having seen the closed 
material, without revealing anything which may be damaging to national security. He 
replied that it was not a question of trust, rather it was about placing undue burdens on the 
Special Advocates.149 He pointed to the difficulties identified by the Special Advocates 
themselves in their evidence to us, to argue that there should be no change from the 
current position prohibiting any communication between the controlled person and the 
Special Advocate after the latter has seen the closed material. 

205. In our view it is essential, if Special Advocates are to be able to perform their 
function, that there is greater opportunity than currently exists for communication 
between the Special Advocate and the controlled person. We were impressed by the 
preparedness of the Special Advocates to take responsibility for using their professional 
judgment to decide what they could or could not safely ask the controlled person after 
seeing the closed material. With appropriate guidance and safeguards, we think it is 
possible to relax the current prohibition whilst ensuring that sensitive national security 
information is not disclosed. We therefore recommend a relaxation of the current 
prohibition on any communication between the special advocate and the person 
concerned or their legal representative after the special advocate has seen the closed 
material. 

(3) Standard of proof 

206. The Special Advocates have previously expressed concerns about the low standard of 
proof required in SIAC proceedings and also indicated that SIAC tends to defer very 
readily to national security assessments by the Security Services. 

207. One of the Special Advocates told us that “the best way of describing sometimes what 
goes on in these closed sessions is not evidence proving a proposition, as you would do in a 
civil or criminal trial, by your best evidence or all the available evidence, but selected 
highlights of a plausible hypothesis, and responding to that is challenging.”150 He thought 
that if the Secretary of State is permitted to rely on material which would not generally be 
admissible in evidence (e.g. because it is second or third or fourth hand), the system could 
afford to be a little more robust in requiring SIAC or the court to be satisfied to a standard 
of “more probable than not”. In other words, there should be a more robust test which 
requires a case to be put rather than “a plausible hypothesis”. 

208. We again raised this possibility with the Minister, in light of the Special Advocates’ 
concerns, but he again disagreed, on the basis that he did not share the concerns of the 
Special Advocates about the fairness of the process.151 

209. We recommend raising the standard of proof required in SIAC proceedings in 
light of the fundamental fairness concerns highlighted by the special advocates. 
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Conclusion 

210. After listening to the evidence of the Special Advocates, we found it hard not to 
reach for well worn descriptions of it as “Kafkaesque” or like the Star Chamber. The 
Special Advocates agreed when it was put to them that, in light of the concerns they had 
raised, “the public should be left in absolutely no doubt that what is happening … has 
absolutely nothing to do with the traditions of adversarial justice as we have come to 
understand them in the British legal system.”152 Indeed, we were left with the very 
strong feeling that this is a process which is not just offensive to the basic principles of 
adversarial justice in which lawyers are steeped, but it is very much against basic 
notions of fair play as the lay public would understand them. 

211. One of the Special Advocates described their role strikingly in the following way:153 

“I see it as mitigating the unfairness which is inherent in a system where the 
appellant, one party to the proceedings, does not know all the material that they are 
supposed to be meeting or answering. That is inherent. It is irreducible in the sense 
that, as long as the appellant does not know it, there is always going to be the fertile 
possibility that explanations or responses that could be given are not, because that 
material has not been disclosed to the only person who could provide them. The 
system of Special Advocates can never overcome that irreducible element of 
unfairness but, having accepted that, I think that the functions that we try to perform 
can at least mitigate it and is better than not having a system where there is a partisan 
representative.” 

212. The Minister in evidence to us said that he thought that the procedure is “as fair as it 
can be” given the exceptional circumstances. As one of the Special Advocates told us, 
however, “as fair as can be is not fair”. The evidence of the Special Advocates has 
confirmed us in our previously expressed view that the Special Advocate system, as 
currently conducted, does not afford the individual the fair hearing, or the substantial 
measure of procedural justice, to which he or she is entitled under both the common 
law and human rights law. In short, as we heard in evidence, the system frustrates those 
who have been through it who do not feel they have had anything like a fair crack of the 
whip because they still do not really know the essence of the case against them.154 In our 
view, the seriousness of the consequences of control order proceedings is such that the 
individuals concerned are entitled to a fair hearing according to objective and well 
established standards of due process. We regard the recommendations we have made 
above as the bare minimum that is required in order for the Special Advocate system to 
command the public confidence that is required. 
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7 Other matters 

Control orders 

213. We reported on the annual renewal of control orders in February this year.155 
Judgment from the House of Lords is now pending in the cases referred to in that report, in 
which the lower courts have considered the compatibility of the control order regime with 
the right to a fair hearing in Article 6(1) ECHR and the compatibility of particular control 
orders with the right to liberty in Article 5(1) ECHR. We say nothing further about those 
issues in this report pending the decision of the House of Lords, but we may return to these 
issues in a future report in light of the judgment. 

Derogation 

214. In the then Home Secretary’s statement to the House of Commons on 24 May 2007 he 
indicated that if the Government does not succeed in persuading the House of Lords to 
overturn the lower courts’ interpretation of the requirements of the right to liberty in 
Article 5 ECHR, the Government will consider other options, including derogation. He 
also referred to “the fact that the threat to the life and liberties of the people of this country 
is higher than ever before, and is at the level of a national emergency.” 

215. It has been the Government’s consistent position since introducing the Bill which 
became the Prevention of Terrorism Act 2005, establishing the control order regime, that 
the UK does not face a “public emergency threatening the life of the nation” within the 
meaning of Article 15 ECHR and that the UK Government is therefore not entitled to 
derogate from the right to liberty in Article 5 ECHR. This was the premise of the 
Prevention of Terrorism Act 2005, which contains what is essentially an enabling power 
allowing the Government to derogate swiftly if conditions change in future. At no time 
during the two annual renewals of the control orders regime, in March 2006 and March 
2007, did the Government suggest that the level of the threat had changed so that the UK 
now faced a public emergency threatening the life of the nation. 

216. We therefore wrote on 25 May 2007 to the then Home Secretary asking whether it is 
now the Government’s position that the threat from terrorism is such that there is a public 
emergency threatening the life of the nation; if so, what precisely has changed since the 
Government renewed the control order regime in March of this year; and on what material 
the Government relies to demonstrate that the level of the threat has changed.156 

217. To date we have received no response. 
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******* 

[Adjourned till Monday 23 July at 3.30pm. 
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