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Summary 

The Joint Committee on the draft Mental Health Bill was appointed to examine the draft 
Mental Health Bill which was published on 8 September 2004. The purpose of pre-legislative 
scrutiny is to examine draft legislation and, on the basis of consultation, to recommend 
improvements before a Bill proper is introduced into Parliament. In 1998 the Government 
announced their intention to undertake the first comprehensive review of mental health law 
since the 1950s, taking into account developments such as the adoption of the European 
Convention of Human Rights. This draft Bill is part of that process and follows the 
publication in 2002 of a previous draft Bill which was widely criticised. 

We received more than 450 written submissions and heard oral evidence from 124 
witnesses, including professionals, carers and service users. We were particularly anxious to 
hear from those who have been subject to compulsion under the Mental Health Act 1983. 
Having considered all the evidence we reached the view that the Government should 
proceed with the Bill, but only with significant amendments, as proposed in our report. 

The primary purpose of mental health legislation must be to improve services and 
safeguards for patients and to reduce the stigma of mental disorder. To this end, the 
fundamental principles underpinning the legislation must be set out on the face of the Bill. 
This will provide clear guidance for professionals and tribunals and provide assurances to 
users of mental health services. We believe that the principles in the new Scottish Act serve 
as an excellent model. In addition, the principles should reflect the need to protect the public 
from the small minority of mentally disordered people who pose a risk of harm.  

We accept the merits of having a broad definition of mental disorder, but the Bill needs to 
have clear exclusions ensuring that the legislation cannot be inappropriately used as a means 
of social control. A broad definition of mental disorder also necessitates that the conditions 
on the use of compulsion are tightly drawn. We have recommended a range of changes that 
would tighten the conditions and ensure that this legislation cannot be used inappropriately. 
In particular, we have proposed that the threshold for risk of harm to others should be raised 
and that compulsion should only be used where a treatment is available which would be of 
therapeutic benefit to the patient. 

The legislation should take greater account of a person’s ability to make decisions about his 
treatment. We recommend that a new condition be met before compulsory powers can be 
used which is that a person’s ability to make a decision about accepting treatment is 
significantly impaired as a result of mental disorder. Where a person’s decision making is 
unimpaired, he should be able to reject treatment. 

As a consequence of the inclusion of criteria of therapeutic benefit and impaired decision-
making, a small group of people with dangerous and severe personality disorder (DSPD) 
may not meet the conditions for the use of compulsory powers. We do not believe that this 
group should be dealt with by mental health legislation. Separate legislation should be 
introduced to manage individuals with DSPD. 

The introduction of non-residential orders will regularise the current use of leave and 
guardianship provisions. However, we believe that the use of these orders is appropriate only 
in a relatively small number of cases. The Bill should delineate clearly the clinically 
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identifiable group of persons to whom such orders can be applied and it should limit and 
control the length of time patients can be subjected to such orders. In addition, there should 
be a duty on health and local authorities to provide adequate care for non-resident patients 
without placing undue burdens on families and carers. 

We welcome the inclusion in the draft Bill of a section dedicated to children and adolescents 
and we welcome most of its provisions. We would, however, like to see the Bill limit and 
control the use of adult wards for the treatment of under 18s subject to compulsion, and to 
require the involvement of specialists in child and adolescent mental health in both the 
assessment of and the tribunal hearings for under 18s. 

We are pleased to see the enhanced safeguards in the draft bill. We welcome, in particular 
the new Mental Health Tribunals, the right to an Independent Mental Health Advocate and 
the placing of care plans on a statutory footing. We have recommended the retention of the 
Mental Health Act Commission as the best vehicle for visiting and inspection.  

We have major concerns about the resources needed to implement the Bill. We lack 
confidence in the Government’s models and underlying assumptions used to predict the 
funding and staff required to make the new provisions work. Without adequate staffing and 
funding, the new tribunal, for example, will fail to improve patient safeguards, and mental 
health could remain the “Cinderella service” of the NHS. 

The draft Bill proposes several changes in professional roles. We broadly favour these 
changes, and believe that they are in line with modern interdisciplinary and team-based 
working practices. We recommend that the Bill should be amended so as to provide for the 
creation of national training standards and monitoring. 
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1 Background 

The Committee’s inquiry 

1. We were appointed on 22 July 2004 “to consider and report on any draft Mental Health 
Bill presented to both Houses by a Minister of the Crown” and to do so by 31 March 2005. 
The draft Bill was published on 8 September 2004,1 and the Committee first met on 15 
September.  

2. From the outset, we recognised that it was vital to ensure that all those with an interest in 
the draft Bill had an opportunity to contribute to the inquiry. We therefore issued a call for 
written evidence from all interested parties.2 

3. We received over 450 written submissions, and held 15 oral evidence sessions starting on 
20 October 2004. We took oral evidence from a very broad range of witnesses, ranging 
from mental health user groups and national professional bodies to the Welsh Language 
Board. In all, we took oral evidence from 124 witnesses, and we made a particular effort to 
include among these as many individuals who have used mental health services and who 
have been subject to compulsion under the Mental Health Act 1983 as possible. There was 
also an international dimension to these proceedings, with some witnesses providing us 
with insight into the experiences of the legal and mental healthcare frameworks operating 
in Australia and Canada. We also took evidence from the Scottish Executive which is about 
to complete the implementation of the Mental Health (Care and Treatment) (Scotland) 
Act 2003, which constitutes a major change in Scottish mental health law.  

4. We are publishing, in additional volumes of this Report, most of the memoranda 
received, as well as the transcripts of the oral evidence (which were produced by Gurney’s 
shorthand writers and the text corrected as appropriate by witnesses). The full list of 
memoranda and witnesses appears on pages 279 to 294.  

5. We took evidence from three Ministers – Ms Jane Hutt AM, at the time Minister for 
Health and Social Services, Welsh Assembly Government, Ms Rosie Winterton MP, 
Minister of State at the Department of Health and Mr Paul Goggins MP, Parliamentary 
Under-Secretary at the Home Office. 

6. We are very grateful to all those who submitted oral or written evidence. We would also 
like to express our thanks to our two Specialist Advisers: Professor Thomas Burns, 
Professor of Social Psychiatry, University of Oxford, and Visiting Professor of Social 
Psychiatry, St. George’s Hospital Medical School, London, and Professor Philip Fennell, 
Professor of Medical Law and Human Rights at Cardiff Law School, University of Wales. 

7. At an early stage of the inquiry, the Committee decided to take the opportunity to visit a 
representative range of mental health facilities in England and Wales to discuss the 
potential impact of the draft Bill with a wider range of potential interlocutors than would 
be possible in Westminster, and to learn more about the existing facilities and the 
operation of current legislation. We therefore visited the South London and Maudsley 
 
1 Draft Mental Health Bill, Cm 6305, September 2004 

2 An extract from the Press Notice which the Joint Committee issued on 16 September 2004 is at annex 1.  
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NHS Trust on 24 November 2004, Whitchurch Hospital, Cardiff, on 15 December 2004 
and Broadmoor Hospital on 9 February 2005.3 We would like to thank all service users, 
patients and staff who facilitated the visits and took the time to talk to us.  

Overview 

8. Mental health legislation has at least three centuries of history behind it. Many of the 
issues which the current Government and this Joint Committee have had to address would 
be familiar to our predecessors since at least the beginning of the 19th century. At the heart 
of these is the question of how we as a society balance the care and the control of people 
suffering mental distress or disorder. It is an issue which raises fundamental questions 
about personal autonomy and liberty, the role of the state and the extent of its powers and 
responsibilities, public attitudes towards people who are mentally-ill, developments in 
medical and behavioural sciences, the clinical judgment of medical practitioners and other 
professionals and complex questions of medical science, ethics and belief. 

Origins 

9. The history of legislation in the United Kingdom authorising detention of people with 
mental disorders reaches back to the Vagrancy Act 1744, which allowed unregulated 
confinement of the “furiously and dangerously mad”. Legislation in the 18th and early 19th 
centuries progressed from pure confinement to an emerging concern about the abuse of 
the mentally disordered in asylums. By the beginning of the 19th century people with 
mental illness were beginning to be seen as a separate group, whose needs were not met in 
workhouses or Houses of Correction.4 The County Asylums Act of 1808 provided for 
asylums to be built in “airy and healthy” locations, to which patients who were too 
“dangerous to be at large” were admitted. The emerging emphasis on the protection of 
“lunatics” against abuse led to a requirement in the 1828 Madhouses Act for all asylums 
and private hospitals to have a medical officer. Patients who recovered were to be 
discharged by the visiting justices. In 1845, the Lunatics Act marked another significant 
shift with the creation of a national system of inspection of standards in the form of the 
Lunacy Commission. 

10. By the middle of the century parliamentary committees were grappling with problems 
with which we as a Committee have also become familiar. These included: 

• shortage of resources and spaces; mentally-ill people were overflowing into 
workhouses and prisons, which were unsuitable to their needs;  

• controversy around certain forms of treatment, particularly the use of restraint; 

• inadequate mechanisms to ensure the release of patients who had recovered;  

• tensions between lawyers, doctors and lay people, in particular the lay reformers; 

• inadequacy of inspection;  
 
3 We also held an oral evidence session in Wales at the National Assembly for Wales on 15 December 2004: see also 

annex 2. 

4 In 1576 an Act enabled Houses of Correction or "Bridewells", administered by local justices of the peace, to be built 
where able-bodied “idlers” and the unemployed were sent and put to work. 
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• the quality and training of staff in asylums - the Earl of Shaftsbury, who was a key 
figure in the reform of lunacy laws, urged the importance of a “school for students 
of lunacy”; and 

• negative public perceptions of mentally-ill people. 

Nonetheless, mental health services built around former asylums predominated in England 
until the 1990s and, as we found, they still predominate in Wales, although the National 
Assembly for Wales is moving forward to replace them.5  

11. Scandals, and concerns about wrongful detention, facilitated the next key legislative 
development in the form of the 1890 Lunacy Act. It introduced judicial and medical 
certification of patients.  

12. The traumatic effects of trench warfare on soldiers during the First World War gave a 
huge impetus to the development of the specialism of psychiatry, which was reflected in the 
Mental Treatment Act 1930 which also built on, and encouraged, an emerging willingness 
to integrate rather than segregate people with mental disorders by bringing mental health 
care closer to general health services. The abandonment of the terms “lunatic” and 
“asylum” in favour of “person of unsound mind” and “mental hospital” illustrated the 
emerging awareness of the stigma attached to mental disorders. But even as late at 1948, it 
was a matter of debate as to whether mental health services should form part of the new 
NHS.  

13. The domination of the medical profession in the treatment of mental illness was 
strengthened by the 1950s “psychotropic revolution”, with the arrival of the first effective 
anti-psychotics and antidepressants. The “medical” model saw mental illness as a disease 
which could be treated.  

14. The Percy Commission, set up to review mental health legislation, in its 1957 report 
recommended a move towards a more flexible system allowing treatment without the 
stigma of certification, and a move away from the dominance of mental hospitals towards 
care in the community. The Mental Health Act 1959 provided the legislative framework for 
the treatment of mentally-ill people which, with some adjustments in the Mental Health 
Act 1983, remains in place today. Certification was replaced by an application to the 
receiving hospital by the patient’s nearest relative or social worker, and supported by two 
medical recommendations. There were three types of compulsory admission (known 
colloquially as “sectioning”): for observation, emergency observation, and treatment.  

15. The 1959 Act was a major shift in the way society looked at mental illness. This 
reflected not only developments in psychiatry, but broader changes in values, beliefs and 
structures. Those changes, which had provided an impetus for the Percy Commission and 
the 1959 Act, were also key in prompting the move towards de-institutionalisation which 
brought mental health care into the community.  

16. The Mental Health Act 1983 Act did not mark the creation of a fundamentally different 
treatment model, but rather updated aspects of the 1959 Act. The main changes were the 
introduction of new and improved safeguards, driven in part by rulings of the European 

 
5 Q 554 (Minister for Health and Social Services, Welsh Assembly Government, then Ms Jane Hutt AM)  
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Public protection and risk management 

19. Mental health legislation over the past two centuries has been subject to much media 
interest and public comment, combining concerns over the potential abuse of psychiatric 
patients in hospital, with concern about the risk posed to the public by mentally disordered 
people in the community. Two homicides, in particular, committed by persons with severe 
mental disorders, fuelled this debate. First, in 1992, Jonathan Zito was killed by a complete 
stranger, Christopher Clunis, who was suffering from schizophrenia. The inquiry into the 
case identified a catalogue of failures to provide adequate care for Mr Clunis, including the 
absence of an after-care plan, and failure by the authorities to manage or oversee the 
provision of health and social services for him.12 Second, Michael Stone was convicted of 
the homicides of a mother and her daughter in 1996. It emerged that Stone had previously 
been detained under the Mental Health Act, but had been released because it was deemed 
that his psychopathic disorder could not be alleviated by compulsory treatment. The 1983 
Act only permits detention if there is a likelihood that medical treatment will alleviate or 
prevent deterioration in the patient’s condition. The existence of this “treatability” clause in 
the 1983 Act has been repeatedly criticised as a barrier to the availability of treatment to 
patients with a personality disorder.13 Concerns about the protection of the public, 
provoked partly by the two cases described above, led to changes in practice and policy, 
and became a powerful driver for reform of mental health legislation.  

20. The key changes introduced in the course of the 1990s were as follows. 

a) The Care Programme Approach was comprehensively established across secondary 
services in England. All seriously ill patients were to have an assessment of needs and 
risks, and a plan for their management was to be recorded in a “care plan” with a 
named person responsible for its delivery and systematic review. 

b) Supervised Discharge was introduced, providing the power to require the patient to 
live at a specific address, to allow access for monitoring and the power to take and 
convey the patient to hospital if he did not attend for medical treatment as required. 

c) Mandatory external enquiries were required for all homicides committed by 
individuals who had been in contact with the mental health services in the year 
preceding the fatal incident. 

21. This period also saw the emergence of the concept of Dangerous People with Severe 
Personality Disorders (DSPD). DSPD is not a single diagnostic category, and whilst it 
includes diagnoses of psychopathy (now called antisocial personality disorder), it goes 
beyond these. The Government had been considering for some time the problems posed 
by people with this category of disorder, which had been identified primarily in prisons 
and special hospitals. The Stone case provided a focus for public debate about DSPD, and 
led to a Home Office discussion paper in 1999, "Managing Dangerous People with a Severe 

 
12 Ritchie, J H, Dick, D and Lingham, R, The Report of the Inquiry into the Care and Treatment of Christopher Clunis 

London, HMSO, 1994, 106. 

13 See: Home Office, Personality Disorder: No longer a Diagnosis of Exclusion - Policy Implementation Guidance for the 
Development of Services for People with Personality Disorder, National Institute for Mental Health in England, 2003; 
see also Home Office, Managing Dangerous People with Severe Personality Disorder: Proposals for Policy 
Development, July 1999 
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Personality Disorder”.14 The Home Office has subsequently researched risk management 
strategies for this group of people, and pilot schemes have been set up in an attempt to 
provide some forms of treatment for serious offenders with DSPD.15  

Human Rights Act 1998 

22. The Human Rights Act 1998 incorporated the European Convention on Human Rights 
into UK law, and gave direct access to the Convention rights in the domestic courts as well 
as Strasbourg. Since October 2000, there has been a considerable body of case law in the 
English courts testing the provisions of the 1983 Act against the duty in the Human Rights 
Act 1998 for public authorities (including courts and tribunals) to give effect to 
Convention rights. The Mental Health Act Commission explained to us that: 

“Aspects of the 1983 Act require urgent amendment. In particular, the 1983 Act’s 
provision regarding ‘Nearest Relatives’ have been deemed incompatible with ECHR 
Article 8, and it may be that the current Tribunal arrangements will not withstand 
challenges based upon the requirements of Article 5 of the ECHR. It would be 
possible to deal with such matters through an amendment Bill, if perhaps no less 
complicated than redrafting the law as a new Bill”.16 

23. The main focus of the case law, and of the evidence we received, has been on Articles 3, 
5, 8 and 14 of the Convention.  

Article 5 and the right to liberty and security of the person 

24. The only Convention Article which expressly mentions mentally disordered people is 
Article 5 which provides as follows: 

“1. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: […] 

(e) the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;” 

“4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful”. 

25. The European Court of Human Rights has built up a considerable body of legal 
safeguards around the power to detain on the ground that a person is of unsound mind. 

 
14 Home Office, Managing Dangerous People With Severe Personality Disorder :Proposals for Policy Development, July 

1999 

15 The DSPD programme is aimed at people who have committed a violent and/or sexual crime and have been 
detained under the criminal justice system or current mental health legislation. The programme is currently setting 
up pilot projects in prison and high security hospital settings to identify, assess and treat people who meet the DSPD 
criteria. There are now four pilot units open at Broadmoor and Rampton Hospitals, Frankland and Whitemoor 
prisons, assessing and treating offenders who meet the DSPD criteria. In total there are now over 250 places, and 
the assessment and treatment programmes are under active development. See 
http://www.dspdprogramme.gov.uk/home/upgrade_flash.php 

16 Ev 13 (Mental Health Act Commission), para 4.2 
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The following criteria are necessary for a deprivation of liberty, on grounds of unsoundness 
of mind, to be lawful. 

(1) Objective medical evidence of a true mental disorder must have been presented 
to a competent authority.  

(2) The mental disorder must be of a kind or degree warranting confinement.  

(3) There must be a periodic review of the continued need to detain a patient to 
verify that the conditions of detention continue to apply.17 

(4) Detention must be a proportionate response in all the circumstances.18  

Article 3 and the prohibition of torture or inhuman or degrading treatment 

26. Article 3 prohibits torture or inhuman or degrading treatment. English courts have 
accepted that treatment without consent can breach Article 3 if it is not a therapeutic 
necessity and reaches a minimum level of severity causing physical or recognised 
psychiatric injury.19 

Article 8 and the right to respect for private and family life 

27. Article 8 of the ECHR provides: 

“1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

“2.There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others”. 

The right to respect for private life includes the right to self determination in relation to 
decisions about medical treatment.20 Article 8 requires compulsory treatment to be carried 
out “in accordance with law”. This means that the law must be sufficiently clear to be 
predictable in its effects, so that patients will know the circumstances in which they may be 
treated without consent, and the grounds on which such treatment must be based (i.e. 
protection of own health or the protection of others). The patient must be able to tell which 
of the Article 8(2) grounds is relied upon.  

 
17 (1) – (3) are the “Winterwerp criteria” laid down by the European Court of Human Rights in Winterwerp v the 

Netherlands (1979) 2 EHRR 387 

18 In Litwa v Poland (2000) ECHR 240 the European Court held that detention of an individual is such a serious measure 
that it is only justified where other, less severe, measures have been considered and found to be insufficient to 
safeguard the individual or public interest which might require the person concerned to be detained. The 
deprivation must be shown to be necessary in the circumstances.  

19 R (on the application of Wilkinson) v Broadmoor Special Hospital Authority [2002] 1 WLR 419, R (on the Application 
of N) v Dr M and others [2002] EWCA 1789, [2003] 1 WLR 562. R (on the application of PS) v Responsible Medical 
Officer and Another [2003] EWHC 2335 

20 Glass v United Kingdom [2004] 39 EHRR 15 
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36. The draft Mental Health Bill has thirteen parts. Part 1 requires the appropriate 
authority - either the Secretary of State for Health or, in relation to Wales, the National 
Assembly for Wales - to issue codes of practice. The codes will set out the guiding 
principles for all decisions concerning the use of formal powers, and provide guidance as to 
the discharge of functions under the Bill. This Part also introduces definitions for some 
terms used throughout the draft Bill, including mental disorder and medical treatment. 
Part 1 provides for the creation of the Mental Health Tribunal (“the tribunal”) (one in 
England and one in Wales), an Expert Panel to advise the tribunal, and the Mental Health 
Appeal Tribunal (MHAT).  

37. Part 2 sets out the procedures for the use of formal powers for patients who come 
through the civil route into compulsion (patients who come through the criminal justice 
system are covered by Part 3). It consists of three main stages: examination, initial 
assessment and assessment and treatment, under the order of the tribunal. Part 2 covers 
the following. 

• The relevant conditions which must be satisfied before any of the formal powers 
can be used (clause 9). 

• The arrangements for the examination of a patient, who should examine the 
patient and the decisions to be made. Where the examiners decide that the relevant 
conditions are met, the patient will be liable to formal assessment.  

• The arrangements for a period of assessment and treatment under the supervision 
of a clinical supervisor. It details, too, the determinations to be made on 
assessment, such as whether treatment should be provided under the Bill and, if so, 
what treatment. Subject to Part 5, the patient may be treated without the patient's 
consent during the assessment period on the basis of an individual care plan.  

• The procedure available to a patient to apply for discharge from initial liability to 
assessment via an application to the tribunal.  

• The procedure for authorisation of treatment and assessment under formal powers 
after the initial assessment period - either by application to the tribunal for orders 
authorising the medical treatment of the patient or an extended period of 
assessment.  

• The discharge of orders ending assessment or treatment under formal powers.  

• Deferred discharge of orders while post-discharge services are being organised. 

• Tribunal proceedings generally. 

• Powers to permit the transfer of patients between hospitals, the enforcement of a 
requirement on a non-resident patient to attend hospital, and the return of patients 
who are absent without leave. 

38. Part 3 provides for the management and treatment of patients concerned in criminal 
proceedings. It retains the sentencing options and mental health disposals which are 
available to the courts under the 1983 Act. However, these disposals are set in the context 
of a new framework for dealing with mentally disordered people who are before the courts 
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or sentenced to prison. Such people will, as far as possible, be treated in the same way as 
patients who are not concerned in criminal proceedings. Chapter 1 sets out a new system 
of remand to hospital for mental health reports, and for remand and committal to hospital 
for medical treatment, thereby ensuring that the court can have access to a full report on 
the defendant's mental health before deciding on the disposal which it will make in respect 
of that person. It also sets out the courts' powers in respect of absconders. Chapter 2 sets 
out the conditions under which the courts can make mental health disposals (mental 
health orders) or penal disposals with a mental health component (hospital directions), 
and the effects of these disposals on the patient. It provides for the courts to make a 
restriction order in respect of the patient, thereby giving the Home Secretary powers over 
the management of the patient. It sets out the patient's right of appeal against a disposal 
made by the magistrates' courts where the person has not been convicted of an offence. 
Chapter 3 provides for persons detained in prison to be transferred to hospital for report or 
treatment, and sets out the restrictions on their discharge as well as the provisions for 
termination of transfer directions. Chapter 4 deals with applications to the tribunals and 
the tribunals’ powers in dealing with applications and references concerning restricted 
patients. Chapter 5 provides supplementary information on interpretation and also 
provides for various miscellaneous court powers. 

39. Part 4 deals with the transfer of patients who are subject to formal powers in England 
and Wales to and from "relevant territories", i.e. Scotland, Northern Ireland, any of the 
Channel Islands and the Isle of Man.  

40. Part 5 provides for the delivery of treatment. It sets out the circumstances in which 
treatment under formal powers may be given. Provision is made for the authorisation and 
delivery of treatments such as electroconvulsive therapy (ECT) and psychosurgery, to 
which special safeguards apply.  

41. Part 6 provides for the treatment of people aged under 18. The effect of clause 202 is 
that the decisions of patients aged 16 and 17 relating to the giving or withholding of 
consent will be treated as if they were adults. A person under 16 who meets the conditions 
set out in clause 207 will be treated as a "qualifying child patient" - with the safeguards 
under Chapter 2 of this Part. The consent of at least one parent or other person in a 
position of parental responsibility is required.  

42. Part 7 provides for powers to enter property and to transport and detain people which 
may be required in relation to patients who may need care and treatment. It provides the 
police with powers to enter and remove a person so as to enable them to deal with a 
mentally disordered person who is in need of care and treatment but not receiving it. Such 
a person can be removed to a place of safety and detained there for up to 72 hours pending 
an examination.  

43. Part 8 sets out the arrangements for patients to have access to support and 
representation. Chapter 1 is concerned with nominated persons appointed to act on behalf 
of patients subject to formal powers (apart from restricted patients) or who qualify to act as 
safeguards for children under 16. Chapter 2 makes provision for the availability of 
independent mental health advocates to patients and to their nominated persons. 
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44. Part 9 sets out the arrangements for appeal on points of law against decisions of the 
tribunal and the Mental Health Appeal Tribunal.  

45. Part 10 deals with the abolition of the Mental Health Act Commission (MHAC) set up 
under the 1983 Act and makes provision as to the functions of the Commission for 
Healthcare Audit and Inspection (CHAI). CHAI is the healthcare inspectorate established 
under the Health and Social Care (Community Health and Standards) Act 2003 to 
promote improvement in the quality of both the NHS and private and voluntary healthcare 
across England and Wales. The draft Bill would require CHAI to exercise certain functions 
– for example, the gathering of information and the carrying out of investigations - in 
relation to mental health. 

46. Part 11 creates offences under the draft Bill. Clause 278 deals with the offence of 
obstruction. Clauses 279 to 281 deal with forgery and false statements, ill-treatment and 
wilful neglect of patients and assisting patients to absent themselves without leave.  

47. Part 12 deals with supplementary issues. 

• Chapter 1 makes provision for the rectification of documents which are found to 
be incorrect or defective. 

• Chapter 2 imposes various duties to provide patients and their nominated persons 
with information and explanation so that they may understand how the provisions 
in the draft Bill may affect patients; and the sharing of information about patients. 

• Chapter 3 provides for the control of patients' correspondence in the interests of 
the safety of the patient or for the protection of other people. It also covers the 
payment of occasional personal expenses to resident patients who would otherwise 
be without resources. 

• Chapter 4 sets out the arrangements in relation to Members of Parliament and 
members of the devolved legislatures who are subject to formal powers under the 
Bill or to corresponding provisions in the other countries. 

• Chapter 5 provides that in any civil proceedings against a member of staff who 
purports to act under or in pursuance of the draft Bill, the individual may have a 
defence of good faith and reasonable care. It also sets out provisions in relation to 
inquiries held in connection with any matters arising under the Bill. 

48. Part 13 sets out general provisions. 

49. The Schedules set out further details for the exercise of powers and duties under the 
draft Bill.  

Territorial application: Wales 

50. To ensure that the administration of an independent review process remains 
responsive to local needs, clause 4 provides for the creation of two separate tribunals, one 
being the tribunal for England, the other the tribunal for Wales.  
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51. In relation to the functions of CHAI in investigations, clause 263 requires that copies of 
reports produced by CHAI regarding functions exercised in relation to Wales (under 
clause 260) or investigations into deaths in relation to a patient in a Welsh hospital (under 
clause 262) should be sent to the National Assembly for Wales. 



20 

 

2 Principles and codes of practice 

Introduction 

52. Clause 1 of the draft Bill provides for the publication of codes of practice by the relevant 
authorities, which in respect of England means the Secretary of State, and in respect of 
Wales the National Assembly for Wales. The clause provides that the codes of practice 
must:  

“[…] set out general principles to which a person must have regard whenever 
coming to a decision under or in pursuance of this Act in respect of a patient”. 

The draft Bill sets out three overarching principles which are to be safeguarded by the 
principles in the codes of practices. These are that: 

a) patients are involved in the making of decisions, 

b) decisions are made fairly and openly, and 

c) the interference to patients in providing medical treatment to them and the restrictions 
imposed in respect of them during that treatment are kept to the minimum necessary 
to protect their health or safety or other persons. 

Principles 

53. The approach in the draft Bill differs fundamentally from the recommendations of the 
Expert Committee31 as well as the approach adopted in the new Scottish mental health 
legislation,32 where a full set of fundamental principles to which practitioners must have 
regard are set out on the face of the new Act. Table 1 below provides a comparative 
overview of the principles in the Scottish Act, the proposals made by the Expert Committee 
and the Mental Health Alliance, and the broad principles set out on the face of the draft 
Bill.  

Table 1: Principles on the face of mental health legislation - proposals and practice 

Draft Mental Health Bill 
2004 

Expert (Richardson) 
Committee 1999 

Scottish Mental Health 
(Care and Treatment) 
(Scotland) Act 2003 

Mental Health Alliance 
proposed principles33 

General principles to 
be set out in code of 
practice must secure: 

Principles to be 
contained on the face 
of the Bill: 

Principles on the face 
of the Act.  
Practitioners must 
have regard to: 

Principles to be 
contained on the face 
of the Bill: 

Patient involvement in 
decision-making 

Patient autonomy  Past and present 
wishes of patient  

Respect for autonomy 

 Participation by service 
users 

Importance of full 
patient participation 

 

Interference with, and 
restrictions of, patient 

Least restrictive 
alternative 

Minimum restriction of 
the freedom of the 

Least restrictive and 
least invasive 

 
31 Department of Health: Report of the Expert Committee: Review of the Mental Health Act 1983, December 1999, 

Chapter 2; See also Q 1 (Professor Richardson) 

32 Mental Health (Care and Treatment) (Scotland) Act 2003 

33 Ev 119, para 2.3  
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Draft Mental Health Bill 
2004 

Expert (Richardson) 
Committee 1999 

Scottish Mental Health 
(Care and Treatment) 
(Scotland) Act 2003 

Mental Health Alliance 
proposed principles33 

General principles to 
be set out in code of 
practice must secure: 

Principles to be 
contained on the face 
of the Bill: 

Principles on the face 
of the Act.  
Practitioners must 
have regard to: 

Principles to be 
contained on the face 
of the Bill: 

must be kept to 
minimum necessary to 
protect their health or 
safety or other 
persons. 

patient necessary in 
the circumstances 

alternative 

 Informal care wherever 
possible 

 Compulsion as a last 
resort 

 Consensual care   
 Reciprocity Importance of 

providing maximum 
benefit to patient 

Reciprocity 

  Importance of 
providing appropriate 
services to patient 

 

Fair and open 
decision-making 

   

 Non-discrimination  Non-discrimination 
 Respect for Diversity  Respect for Diversity 
  Encouragement of 

equal opportunities 
Equality 

   A holistic approach 
  Views of patient’s 

named person, carer, 
guardian, welfare 
attorney 

 

  Needs and 
circumstances of 
patient’s carer  

Rights for carers  

  If patient is a child, the 
best way to secure 
their welfare  

 

   A right to information  

The significance of general principles 

54. The Minister of State at the Department of Health, Ms Rosie Winterton MP, 
acknowledged the importance of basic principles. She explained to the Committee why the 
Government opted to have only three very broad statements of principle on the face of the 
Bill, leaving the fully articulated set of principles to be set out in the codes of practice: 

“I am not opposed in principle to having the principles on the face of the Bill but we 
felt that it was better to have them in the code of practice because it may well be that, 
as practice develops over time, we might want to look at whether it was necessary to 
alter the emphasis of some of the principles and it is easier to do that with the code of 
practice. […] If we were to have the principles on the face of the Bill, I would want 
them to reflect the balance between the need for patient autonomy and the principles 
of least restriction and so on, but balancing that with the right of society as well in 
terms of public [safety] […] If they were to be on the face of the Bill, I just would 
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want to be clear that it would be about reflecting that balance that runs throughout 
the Bill between those two very sensitive issues”.34 

55. A broad range of witnesses disagreed with the Government on this point, and we 
received many representations emphasising the vital need for basic key principles to be set 
out on the face of the Bill, rather than being placed in the codes of practice.35 Some 
witnesses pointed to precedents for guiding principles to be set out on the face of Acts.36 In 
England and Wales, both the Children Act 1989 and the Mental Capacity Bill,37 currently 
before Parliament, set out principles within the legislation itself, as does the Scottish Mental 
Health (Care and Treatment) (Scotland) Act 2003.38 The Law Society believed that it would 
be extraordinary if the draft Bill were to become law without a clear statement of principles 
on the face of the Bill.39  

56. When considering the background to this Bill in chapter 1, we acknowledged the need 
to balance a number of different objectives, in particular the autonomy of the patient and 
the protection of the public from the small minority of mentally-ill people who pose a 
danger to others. The Government believes that this balance can be best maintained by not 
having guiding principles on the face of the Bill.  

57. Some of those giving evidence to the Committee also acknowledged the need to balance 
the various objectives,40 but did not see this as a hindrance to setting out the fundamental 
guiding principles on the face of the Bill. Ms Lucy Scott-Moncrieff, Joint Chair of the 
Mental Health and Disability Committee of the Law Society,41 commented: 

“Of course, there are rights on both sides and it is a matter of balance but to 
underline the fact that there are rights on both sides and not just on one side does 
not seem to me to be a bad thing to do. The ECHR could be said to have conflicting 
principles: rights of freedom of speech, the right to publish what you like or whatever 
and the right to privacy, but it is a balancing act. Both rights are there on the face of 
the document so they are both things that have to be taken into account”.42 

58. The Minister suggested that the principles were better placed in the codes of practice 
because it might become necessary to alter them with the passing of time, and it would be 
easier to do so if they were not on the face of the Bill. We are concerned by the suggestion 
that fundamental guiding principles for a major piece of legislation might be changed 

 
34 Q 818 

35 See for example: Ev 594 (British Psychological Society), section 1; Ev 50 (Royal College of Psychiatrists), summary para 
20; Ev 210 (No Force), para 1.1; Ev 259 (Sainsbury Centre for Mental Health), para 1.1; Ev 817, (IRRHC), section 2; Ev 
895 (Depression Alliance Cymru); Ev 189 (Mind); Ev 299 (Mencap), question 4; Ev 427 (Council of Tribunals), para 7; 
Ev 659 (Professor Thornicroft), section 3; and Q 143 (Dr Daw, Mental Health Alliance) 

36 Q 181 (Mr Spencer-Lane, Law Society) 

37 Mental Capacity Bill [Lords], [Bill 1 (2004-05)] 

38 Q 34 (Professor Patel, Mental Health Act Commission) 

39 Q 181 (Ms Scott-Moncrieff and Mr Spencer-Lane) 

40 Q 147 (Dr Shooter, Mental Health Alliance) 

41 Ms Scott-Moncreiff gave evidence to the Joint Committee on two occasions: the first on 3 November 2004 in her 
capacity as Joint Chair of the Mental Health and Disability Committee of the Law Society and, secondly, on 17 
November 2004 as a solicitor in private practice. 

42 Q 183  



23 

 

without the full scrutiny and consideration of an Act of Parliament. The Royal College of 
Psychiatrists put it thus:  

“They are very fundamental principles and we cannot see that they will lose either 
their authority or their appropriateness, but if times were to change, then we would 
feel very strongly that such matters should be discussed by Parliament, and it would 
be for Parliament to decide that they had now become inappropriate rather than for 
them either to be ignored or set aside in some lesser fashion”.43 

Our evidence pointed to a number of key reasons for setting out fundamental principles on 
the face of the Bill. First, mental health legislation and services are surrounded by fear, 
stigma and prejudice,44 and witnesses emphasised the very powerful and important signal 
value of having clear and explicit guiding principles on the face of the Bill which set out the 
ethical standards that apply when a person is deprived of his liberty and autonomy under 
the Act. The values signalled would be transmitted not only to service users and 
practitioners, but also to the public at large.45 Dr Rowena Daw, Chair of the Mental Health 
Alliance’s Policy Group, also explained that “it will help give service users much more 
confidence in the law”.46  

59. There are also human rights concerns about the relegation of principles to the Codes of 
Practice. When the Government introduced the 2002 draft Mental Health Bill47 it adopted 
an almost identical approach of reserving the principles to the codes of practice. That 
approach led the Joint Committee on Human Rights (JCHR) to express reservations about: 

“The capacity of the proposed Code of Practice to give sufficient protection to the 
human rights of patients in the decision-making processes envisaged by the draft 
Bill. We recommend that these matters be clarified on the face of the legislation 
when a Bill is introduced to Parliament”.48 

60. Bevan Brittan Solicitors believed that, given that the key effect of the draft Bill was the 
deprivation of liberty under Article 5(1) of the ECHR, leaving fundamental decisions to 
codes of practice would make the legislation susceptible to legal challenges.49 

61. We cannot see that the Government has sought to address directly either the JCHR’s 
concerns or those submitted in the memoranda we received, other than to state that it 
believes that the provisions in the Bill meet the requirements of the Convention.50  

62. Practitioners from both the legal and the clinical professions argued that one of the key 
functions of principles, as set out on the face of legislation, is to guide practitioners when 

 
43 Q 73 (Dr Zigmond); see also Q 74 (Dr Zigmond) 

44 Q 73 (Dr Zigmond, Royal College of Psychiatrists); Q 145 (Mr Farmer, Mental Health Alliance) 

45 Q 145 (Mr Farmer, Mental Health Alliance) 

46 Q 143 (Dr Daw, Mental Health Alliance) 

47 Draft Mental Health Bill, Cm 5538, June 2002 

48 Twenty-fifth report of the Joint Committee on Human Rights, Session 2001-02: Draft Mental Health Bill, 11 
November 2002 HL 181, HC 1294, para 22 

49 Ev 1047, question 7 

50 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 1.1 
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3 Definitions and conditions 

Introduction 

80. The definition of mental disorder in conjunction with the conditions for the use of 
compulsion determines to whom the new Mental Health Act will apply, and in what 
circumstances. The definition and conditions are at the heart of the Bill. Not only will vital 
decisions about people’s lives be directly based upon them, but the remainder of the Bill 
depends on and is shaped by them.  

81. On the one hand, there is the aim of providing appropriate mental health care and 
treatment to people in desperate need. On the other, there is the aim of managing the 
perceived risk posed by a very small minority of mentally disordered people. Legislation 
with protection of the public as its touchstone would look very different from legislation 
giving maximum weight to patient autonomy. By its very nature legislation founded on 
dangerousness will focus on risk and would have to circumscribe patient autonomy and 
favour containment over treatability. The Government has attempted to balance the two to 
create a framework that satisfies both76 (some witnesses argue that it satisfies neither).77 We 
have already recognised the need to weigh carefully these two objectives against each other, 
but the question remains as to whether the draft Bill succeeds in achieving an ethically 
sound, fair, and workable balance. If such a balance is not achieved, the Bill will almost 
certainly result in serious over- or under-inclusion on one side or the other of the divide. 
Any legislation designed to deprive individuals who have committed no offence of their 
personal liberty and autonomy requires Parliament to go to considerable lengths to satisfy 
itself that the Government has the balance right and is creating a framework in which 
mental health professionals can more appropriately exercise their judgment. 

The current framework 

82. Under the 1983 Act, mental disorder is defined in terms of categories: “‘mental 
disorder’ means mental illness, arrested or incomplete development of mind, psychopathic 
disorder and any other disorder or disability of mind and ‘mentally disordered’ shall be 
construed accordingly”.78 The definition of mental disorder as well as the conditions for the 
use of compulsory powers is “stepped” so that the net is relatively wide for the purposes of 
assessment for up to 28 days, but significantly narrower for treatment beyond the first 28 
days. Thus the test for assessment is that the patient “is suffering from mental disorder of a 
nature or degree which warrants the detention of the patient in a hospital for assessment”;79 
while the test for treatment is that the patient “is suffering from mental illness, severe 
mental impairment, psychopathic disorder or mental impairment and his mental disorder 
is of a nature or degree which makes it appropriate for him to receive medical treatment in 
a hospital”.80 The definition of mental disorder is supplemented by explicit and specific 
 
76 Q 818 (Minister of State at the Department of Health, Ms Rosie Winterton MP) 

77 See Ev 721 (Dr Cavadino), para 6; Ev 882 (Committee of Leeds Consultant Psychiatrists); Ev 988 (Barnet Voice for 
Mental Health)  

78 1983 Act, s 1(2) 

79 1983 Act, s 2(2)(a) 

80 1983 Act, s 3(2)(a) 
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exclusions, which prevent the Act from being applied to “a person […] suffering from 
mental disorder […] by reason only of promiscuity or other immoral conduct, sexual 
deviancy or dependence on alcohol or drugs”.81  

83. In determining where the use of compulsion might be appropriate, the definition of 
mental disorder in the current Act is combined with conditions which stipulate that the 
Act can be applied only in cases where treatment in hospital is appropriate, where 
treatment is necessary for the health and safety of the patient or for the protection of other 
persons, and where the necessary treatment could not be provided without the use of 
compulsory powers. An extra test of “treatability” is applied to patients who are either 
mentally impaired or who are diagnosed with a psychopathic disorder. Patients from these 
two groups can only be treated under the Act if treatment “is likely to alleviate or prevent 
deterioration in the patient’s condition”.82 Table 2 below sets out the definition of mental 
disorder, exclusions from it, and the conditions for the use of compulsion contained in the 
1983 Act, the Scottish Mental Health (Care and Treatment) (Scotland) Act 2003, as well as 
the provisions in the 2002 and 2004 draft Mental Health Bills for England and Wales. 

The framework proposed in the 2004 draft Mental Health Bill 

84. The framework proposed under the draft Mental Health Bill 2004 differs radically from 
the approach in the 1983 Act, and from that adopted in the Scottish Act. The proposed 
definition of mental disorder is very broad and general, and is based upon behaviour rather 
than diagnosis, or the effect rather than the cause (as the Government puts it).83 A second 
key difference is that the draft Bill constructs a “single” gateway into assessment and 
treatment, and hence there is no difference between the definitions and conditions 
applicable for the initial 28 day assessment and subsequent treatment. The third key 
difference is that, unlike the 1983 Act, the draft Bill contains no specific exclusions from its 
scope, and the conditions do not differentiate between different types of patients. The draft 
Bill thus proposes a much simpler framework than the current Act for determining who is 
liable to be treated under compulsory powers. (Table 2 below sets out the definitions and 
conditions in the 1983 Act and the 2004 draft Bill side by side to facilitate comparison.) 

85. One other key aspect of the draft Bill which may indirectly impact on the interpretation 
and application of the definition and conditions in the Bill is that it proposes to de-couple 
compulsory powers from detention in hospital. Although the current Act, as amended, 
provides routes through which patients under compulsory powers can be treated in the 
community (see chapter 5), it is based on a presumption that treatment under compulsion 
takes place in hospital. As some witnesses have pointed out, this may impact significantly 
on the number of compulsory patients because it would end the current indirect 
“rationing” of the use of compulsory powers which results from the need to find a hospital 
bed in order to section a patient or keep a patient sectioned.84 

 
81 1983 Act, s 1(3) 

82 1983 Act, s 3(2)(a) 

83 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, p. 9 

84 Q 2 (Professor Richardson) 
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The interrelationship between definition and conditions 

86. The definition of mental disorder and the conditions for the use of compulsory powers 
are inextricably linked. When clinicians determine whether it is necessary to use 
compulsory powers in respect of a particular patient, they have to determine, first, whether 
the person is mentally disordered and, secondly, whether the person fulfils all the 
conditions for the use of compulsion. Changes in either the definition of mental disorder or 
the conditions for the use of compulsory powers are likely to alter the nature and size of the 
population who could be subject to compulsion under the provisions of the draft Bill.  

The definition of mental disorder 

Review of the definition 

87. The draft Bill defines mental disorder as:  

“an impairment of or a disturbance in the functioning of the mind or brain resulting 
from any disability or disorder of the mind or brain”.85 

The Government believes that a single “gateway” into assessment and treatment with a 
definition based upon “effect” rather than “cause” will ensure that: 

“No particular diagnosis or label will limit the way that the powers are used as these 
may change over time and have, under the current Act, arbitrarily affected how its 
powers are used by risking exclusion of some people who need treatment on the 
artificial ground that their initial diagnosis does not seem to match any set 
category”.86

 
85 Draft Mental Health Bill 2004, cl. 2(5) 

86 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 
3.12, p 24 
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88. Many witnesses argued that this attempt to create a definition which does not exclude 
anyone who might need treatment will only serve to include large numbers of people who 
should never be considered for compulsory treatment. The definition of mental disorder is 
simply too broad, it is argued,87 and some also maintain that the definition is unclear, 
circular, and tautological.88 Many experts told the Committee that the proposed definition 
would result in people suffering from a wide range of physical conditions not covered by 
the current Act being brought within the ambit of the new Bill.89 It was suggested that those 
with epilepsy, people who have suffered traumatic brain damage,90 and those suffering 
from neurological disorders such as multiple sclerosis, Parkinson’s disease91 or metabolic 
disorders would be covered by the new definition because of the psychological and 
behavioural symptoms of their conditions. King’s College London believes that this level of 
potential inclusion of people with essentially physical disorders is both undesirable, and 
indeed unintentional on the part of the Government.92  

89. It was also widely predicted that the absence of specific exclusions from the Bill might 
lead to increasing numbers of people with learning disabilities, autistic spectrum disorders 
or addictions to alcohol or drugs coming under compulsory powers or being liable to the 
possibility of the use of compulsory powers.93 Potential over-inclusion of these groups, 
which could lead to unjustifiable detentions, is covered in greater detail in our discussion of 
possible specific exclusions below. The Government, on the other hand, predicts no 
significant increase in the numbers of people subject to compulsory powers (see chapter 
10). 

90. The second set of concerns relates to ethical judgments about when, and under what 
circumstances, it is right for the state to encroach on individual liberty and autonomy. This 
brings us back to the different and conflicting policy drivers which were discussed in the 
previous chapter. Should the use of compulsory powers serve the purposes of health care 
and promotion only, or should it also serve a public protection role? Should it ever be 
possible to use compulsory powers with regard to a person who retains capacity? 

91. It was argued that, with the shift from a definition of mental disorder based on 
diagnostics to one based on behaviour and the removal of the notion of mental illness, “the 
test becomes entirely behavioural - and this raises the question of why it should be called a 
mental health act when it is in effect a public order measure”.94 The Royal College of 
Psychiatrists echoed this concern. Dr Anthony Zigmond, Vice President of the Royal 
College, explained that: 

 
87 See for example DMH 39, para 3; Ev 92 (Institute of Mental Health Act Practitioners), section 2; Ev 779 (King’s 

College London), para 2.1; Ev 871 (Mind Manchester), para 4; Ev 949 (Herefordshire Users Group), para 2; Ev 1016 
(JUSTICE), para 4; Ev 1026 (Religious Society of Friends), para 7 

88 See for example Ev 773 (Professor Pilgrim), para 2.2; Ev 779 (King’s College London), para 2.1; Ev 165 (Law Society), 
para 2.a; Ev 940, Mental Health Foundation, para 2.2 

89 Ev 165 (Law Society), para 2a; Ev 279 (Mr Hewitt), para 2.1 

90 Ev 279 (Mr Hewitt), para 2.1  

91 Ev 1041 (Parkinson’s Disease Society), para 5.1 

92 Ev 779 (King’s College London), para 2.1; the latter argument gains some credibility by evidence provided by the 
Minister to the Committee: see Q 829, Minister of State at the Department of Health, Ms Rosie Winterton MP 

93 See for example: Q 36 (Professor Patel, Mental Health Act Commission)  

94 Ev 446 (Kent County Council), section 1 
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“We also need to be very careful that the mental health services do not become solely 
part of either the criminal justice system or an anti-social order system; that it has to 
be part of the health service. People who make life-style choices either to behave in a 
criminal manner, or to drink to excess, or to gamble, or to become addicted to 
cigarettes should not normally be forced to stop those by a health service. If a 
government feels that those behaviours are inappropriate, then they should legislate 
in relation to those behaviours, but they are not part of what is generally understood 
as people who are ill”.95  

Referring implicitly to the history of efforts by the Home Office to have people with 
personality disorders included under mental health legislation, Dr Michael Cavadino, 
Reader in Law at the Sheffield University Centre for Criminological Research, argued: 

“Variations in personality should not be regarded as medical disorders, especially 
when there is little good evidence or agreement about the nature and aetiology of 
such ‘disorders’ and over whether there is any appropriate treatment. If legislation is 
thought to be required to deal with non-mentally-ill dangerous persons, it should be 
framed in terms of their verifiable dangerousness rather than on what can only ever 
be a highly contentious diagnosis”.96 

92. Despite these criticisms, a weighty body of evidence accepted in principle a broad 
definition of mental disorder. This was, in most cases, accompanied by a desire to have 
specific exclusions added to the Bill, or to have significant changes to the conditions for the 
use of compulsion (or both).97 Professor Richardson told the Committee that, 

“I am happy in broad terms with a more broad definition of mental disorder, 
although I would say that I would like to see some express exclusions, and in our 
committee report, we were quite clear after our consultation that we did want to see 
an exclusion on sole grounds of drug and alcohol abuse”.98 

It was notable too that organisations dealing with offenders, patients who relapse 
frequently,99 and victims tended to favour the broad definition of mental disorder. NACRO 
argued that the broad definition, in conjunction with the removal of exclusions, might 
make services more accessible for mentally disordered offenders.100 This point of view was 
echoed by the Revolving Doors Agency and the Zito Trust, who referred particularly to 
persons with personality disorders.101 

 
95 Q 78 (Dr Zigmond, Royal College of Psychiatrists) 

96 Ev 721, para 6 

97 See for example: Q 2 (Professor Richardson); Ev 594 (British Psychological Society), question 2; Q 77 (Dr Zigmond, 
Royal College of Psychiatrists) 

98 Q 2 (Professor Richardson) 

99 Sometimes called “revolving door” patients i.e. patients who remain reasonably well while taking their medication 
in hospital yet deteriorate rapidly when not compliant in the community leading to a pattern of repeated 
admissions to hospital. 

100 Ev 352 
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predictive instruments will result in very large numbers of ‘false positives’, people 
predicted to be violent, for example, who would not have been”.142 

125. We found that there is no consensus among psychiatrists as to the efficacy of their 
current risk assessment techniques. The Royal College of Psychiatrists believes techniques 
to be highly inaccurate and unreliable. In contrast, Professor Anthony Maden, Professor of 
Forensic Psychiatry, Imperial College London, Honorary Consultant, West London 
Mental Health NHS Trust and Lead Clinician of the Dangerous Severe Personality 
Disorder Service, Broadmoor Hospital, who works with such risk assessment techniques, 
thought they are improving fast. Dr Zigmond from the Royal College told the Committee 
that:  

“the notion of predicting that somebody is a clear danger either to themselves or, 
indeed, anybody else, I have to say, is rather a fallacious one. My colleagues and I are 
not good at it. It raises the question as to how many people we should force to have 
treatment or lock up in hospital unnecessarily in order to try and pick this one”.143  

Professor Maden, on the other hand, explained that techniques have:  

“improved tremendously over the last ten or 15 years and within general psychiatric 
services there has been a transformation of the general approach to risk to the point 
where one would say that at the moment general psychiatric services probably have 
too much concern”.144 

126. A number of witnesses proposed ways in which clause 9(4)(b) could be amended so as 
to reduce its breadth and make it more balanced, focusing on a more limited and grave 
category of risks.145 The Mental Health Alliance and the Citizens Advice, for example, felt 
that the clause should be tightened so as to read “prevent serious harm or violence to 
others”.146 Dr Cavadino touched on one possible motive behind setting the threshold for 
this condition at such a low level, and suggested a way forward which might satisfy both 
the Government’s objectives and also the concerns about condition 9(4)(b) being too 
broad. Dr Cavadino suggested that: 

“in conjunction with the broad definition of mental disorder in cl[ause] 2(5) and 
other provisions, the Bill would allow people with diagnoses such as ‘personality 
disorder’ to be detained indefinitely on the grounds that it is ‘necessary for the 
protection of others’ even if they have never committed a violent or dangerous act. 
The 2000 White Paper (Cm 5016, Part II, para. 2.13) claimed that it would be ‘highly 
unlikely that any individual without a long track record of increasingly serious 
offending will be affected by these new powers’. If this is the intention, then the Bill 
could easily be amended to give effect to it. It could for example, state that long-term 
detention for the protection of others (whether via civil or criminal proceedings) 
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145 Ev 175 (Bar Council), para 11.6; Ev 895 (Depression Alliance Cymru) 

146 Ev 119 (Mental Health Alliance), p 1; Ev 829 (Citizens Advice), para 14  





48 

 

the lack of clarity on the relationship between the draft Mental Health Bill and the 
Mental Capacity Bill”.151 

131. In our view, it is clear that, in accordance with clause 9(5), a patient who voluntarily 
accepts treatment cannot be brought under compulsory powers. We think this position is 
ethically correct. However, we agree that issues need to be clarified regarding the position 
of people without capacity. In chapter 4 below we discuss the interface between the two 
Bills in greater detail. 

The fifth condition – clause 9(6) 

132. The fifth condition for the use of compulsory powers, at clause 9(6), is that “medical 
treatment is available which is appropriate in the patient’s case, taking into account the 
nature or degree of his mental disorder and all other circumstances of his case”. We 
received a very large number of representations about this condition, partly, about its 
wording and the way key concepts are defined, and, partly, about the nature of the 
criterion.  

133. The first key concern is that the central concepts on which the clause depends are 
unclear or simply defined in terms that are too broad. The term “medical treatment” is 
defined at clause 2(7) so as to include: 

a) nursing; 

b) care; 

c) cognitive therapy, behaviour therapy, counselling or other psychological intervention; 

d) habilitation (including education, and training in work, social and independent living 
skills); and 

e) rehabilitation, as per (d) above. 

Finally, medical treatment has to take place under the supervision of an approved clinician 
for the purposes of the Bill. 

134. King’s College London and the Institute of Mental Health Act Practitioners both 
made the point that by including care, education and training in the concept of medical 
treatment the condition is rendered so wide as to have no discernible threshold and 
therefore that it will fail to limit significantly the numbers of people who can be brought 
under compulsory powers.152 This is compounded by the fact that the Bill fails to define, as 
Professor Richardson pointed out, “exactly who this approved clinician is going to be”.153 

135. Both JUSTICE and King’s College London raised another concern relating to the term 
“appropriate”. According to JUSTICE, “the idea of appropriateness is a wholly uncertain 
one and, therefore, not a suitable term to use in provisions governing the use of coercive 

 
151 Ev 940, para 2.4; see also Ev 210 (No Force), para 2.5; Ev 442 (Association of Directors of Social Services and Local 

Government Association), question 2, para 4.2.2 

152 Ev 779 (King’s College London), para 2.3; Ev 92 (Institute of Mental Health Act Practitioners), section 2 
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powers overriding individual autonomy”.154 Bevan Brittan Solicitors suggested that the 
term should be replaced by the term “clinically appropriate” which would limit the scope of 
treatment to some degree.155 The Government, however, responded:  

“The concept of ‘appropriateness’ is already in use in mental health legislation, e.g. 
section 37 and section 72 of the Mental Health Act 1983, both the Courts and 
Tribunals are experienced in its effect. It is for the decision makers to determine on 
the basis of their professional judgement whether appropriate treatment is available 
for an individual patient. Legislation cannot and should not attempt to cater for all 
permutations of individual circumstances. The legislation gives effect to the ECHR 
requirement that deprivation of liberty on grounds of unsoundness of mind must 
rest on objective medical expertise”.156 

136. Organisations representing black and minority ethnic groups were keen that the 
notion of appropriateness should be made to include the idea of “culturally appropriate 
treatment”,157 whilst the Welsh Language Board emphasised the need for appropriateness 
to encompass the provision of services in Welsh.158 (The question of service provision in 
Welsh is dealt with in chapter 11.) 

137. The most frequent criticism of clause 9(6) we heard is that it contains no test of 
treatability or therapeutic benefit. The 1983 Act contains a so-called treatability criterion 
for treatment of two specific categories of patients, namely patients with psychopathic 
disorders or a mental impairment, who can only be treated under the Act if treatment is 
likely to alleviate or prevent deterioration of the patient’s condition. Other categories of 
patients, i.e. those who suffer from a mental illness and those who have a severe mental 
impairment, are not subject to the test of treatability. 

138. The Government explained the reasoning behind the removal of the treatability 
requirement as follows: 

“With changing clinical practice, the meaning of this [treatability] requirement has 
been unclear. This has led to people with a primary diagnosis of personality disorder 
not being brought under formal powers because of uncertainty about whether their 
personality disorder can be ‘treated’. 

“Rather than distinguish certain categories of patient, the conditions for compulsion 
will require that appropriate treatment must be available for all patients before 
formal powers can be used, whatever their diagnosis. There is no intention of 
requiring general facilities to detain people for whom no treatment is available. As 
now, clinicians will make decisions based on their professional judgement about 
whether treatment is available and whether it is appropriate to the patient’s case”.159 

 
154 Ev 1016, para 10; see also Ev 779 (King’s College), London, para 2.4.4 
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“A capacity based Bill would also have the effect of making it impossible to provide 
treatment under compulsion for many people with personality disorder who have 
capacity. 

“However, a person’s capacity to make decisions about their treatment, may still 
inform the three examiners, the clinical supervisor or the Mental Health Tribunal, in 
making a determination about whether the conditions for compulsion are met”.173 

153. Many witnesses, however, saw the introduction of a condition of impaired decision-
making partly as a means to prevent the definition from also covering many of the physical 
and neurological disorders mentioned above, and partly to refine “the scope of the Bill to 
ensure it is consistent with its intended purpose”.174 King’s College London argued that 
introducing a condition of impaired decision-making: 

“would significantly assuage fears about the breadth of the scope of the Bill. It would 
also, in relation to an interest in the patient’s own health and safety, reduce the 
emphasis on the seriousness of risk to self in the third relevant condition. It would be 
preferable if patients could be treated if they suffered from impaired decision-making 
capacity, and treatment were available that was of therapeutic benefit having regard 
to all of the circumstances of the case (thus approximating the ‘best interests’ concept 
in the Capacity Bill)”.175 

Dr Zigmond from the Royal College of Psychiatrists explained the nature of impaired 
decision-making and the difference between capacity and impaired decision-making thus: 

“Clinical practice, supported, as I understand it, by the courts, have confirmed that 
the degree at which one is declared or one declares a patient to be incapacitated 
depends to quite a significant degree upon the seriousness of the potential 
consequences of that decision. The notion that there is a particular cut off point one 
side of which somebody lacks capacity, the other side they retain capacity, is of itself 
wrong. We are only adding to that variation. Why do we use the words we do? One 
of the acknowledged difficulties with the current definition of ‘incapacity’ is that it 
relies almost entirely on a person’s ability to think, what we call cognitive ability, and 
we recognise that in the field of mental health, of course, emotions play a large part, 
and so at a very practical clinical level we think that the notion of impaired decision-
making by reason of mental disorder would be much easier for people to understand 
and relate to patients with mental health problems and, of course, it would keep us in 
line with the provisions in Scotland”.176 

Dr Zigmond pointed out that adding a concept of impaired decision-making would help 
refine the condition relating to self-harm set out in clause 9(4)(a)(i), and maintained that it 
is profoundly discriminatory for compulsory powers to apply to mentally-ill people in 
danger of causing harm to themselves unless it is clear that their ability to make decisions 
about their disorder and treatment is impaired by the mental disorder. He pointed out that 
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The combined effect of the proposed definition and conditions 

157. The Committee has reviewed exhaustively the evidence with regard to the definition 
of mental disorder and the conditions for the use of compulsory powers. We have reached 
the conclusion that some of the provisions cannot be sustained or need to be modified. 
However, the majority of provisions are not inappropriate in themselves. As many 
witnesses have pointed out, it is when the definitions and conditions are taken together 
that many of the problems arise. The definition of mental disorder is not in itself 
problematic, but it does require tight and specific conditions for the use of compulsion in 
order to create an appropriate balance. We agree with the Institute of Mental Health Act 
Practitioners in their observation that, in its current form, the Bill could result in a 
situation in which: 

“social interventions that most people do not think of as medical treatments, given to 
individuals who most people do not regard as mentally disordered, constitute 
medical treatments for mental disorder”.182 

158. We have accepted the broad definition of mental disorder as the best way forward, but 
we have proposed that specific exclusions should be inserted, and we have put forward 
recommendations for ways to tighten the conditions that have to be fulfilled for a person to 
be placed under compulsory powers. An over-inclusive Bill which could be used to justify 
compulsion other than as a last resort in respect of people who are desperately ill or pose a 
serious danger to others would be morally indefensible in the 21st century. A Bill which 
allows this to happen is not saved, ethically or practically, by having good safeguards. In 
fact over-inclusive definitions and conditions weaken the safeguards. As Professor 
Richardson persuasively explained:  

“the effectiveness of any safeguard provided by the Tribunal under the Bill will be 
hugely dependent on the nature of the statutory conditions that it has got to police. 
Over-broad conditions will mean weak safeguards and they will mean an over-
worked Tribunal because you will have an awful lot of people under compulsory 
powers”.183 
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4 Interface with the Mental Capacity Bill 
159. In addition to the draft Mental Health Bill, if it is enacted, the future framework for 
mental health legislation in England and Wales will include the provisions of the Mental 
Capacity Bill, which was going through Parliament while we were holding our inquiry. 
Both Bills provide legal authority for treatment without consent. The application of both 
Bills is dependent on the presence of “an impairment of, or a disturbance in the 
functioning of, the mind or brain”.184 The two Bills are, however, based on very different 
foundations, serve different purposes and will apply to different, but not mutually 
exclusive, groups of people. The draft Mental Health Bill authorises the treatment of 
mental disorder without a person’s consent where it is necessary to protect him or others 
from harm. The Mental Capacity Bill operates by providing a defence to anyone who gives 
treatment which is necessary in the incapable person’s best interests, and does not have the 
procedural safeguards surrounding compulsory treatment present in the Mental Health 
Bill. Amendments recently tabled to the Mental Capacity Bill will also provide a power, the 
scope of which will be defined in regulations, to detain by placing in protective care a 
mentally incapacitated person (see paragraph 181 below).  

160. Since both mental health and capacity legislation affects mentally disordered persons, 
the interface between the two will be important for both patients and clinicians operating 
under the legislative framework. The interface between the Mental Capacity Bill and the 
draft Mental Health Bill was a topic which provoked a substantial amount of discussion 
during our inquiry. King’s College London stated: 

“There is serious scope for confusion. We have found no mention of the Capacity 
Bill. Yet, despite two totally different approaches to the treatment of patients 
identically defined in both Bills (having ‘an impairment of, or a disturbance in the 
functioning of the mind or brain’), no attempt has been made to decide when one or 
the other legal regime is appropriate. There are substantial areas of overlap where 
either the Mental Health Bill or the Capacity Bill could apply”.185 

161. The potential for confusion was an issue raised by many witnesses.186 The Law Society 
considered the relationship between the two Bills to be “so complex that, in many cases, it 
would be practically impossible to work out when one Act should be used and the other 
should not”.187 The Mental Health Act Commission also expressed concern at the “grey 
area” that exists between the two Bills: 

“[…] there are some patients who could be detained under either Bill, or could ping-
pong back and forth between the Bills, depending upon whether they have capacity 
or not at a particular time”.188 

 
184 Mental Capacity Bill [Lords] [Bill 1 (2004-05)] (as amended in Committee on 8th February 2005), clause 2(1); draft 

Mental Health Bill 2004, clause 2(5) 

185 Ev 779, para 8.1 

186 See for example: Ev 119 (Mental Health Alliance), section 12; Ev 843 (Mr Leason); Ev 462 (West London Mental 
Health NHS Trust), theme 8; Ev 1047 (Bevan Brittan, Solicitors), question 8  
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162. There are three principal areas where the interface between capacity and mental 
health legislation will be important: 

a) where it would be possible to detain someone in protective care under the Mental 
Capacity Bill, in relation to the decision whether a person should be detained under 
mental health or mental capacity legislation; 

b) whether treatment without consent for mental disorder should be given under mental 
health or mental capacity legislation; and 

c) the extent to which advance decisions refusing medical treatment and advance 
statements requesting certain treatments for mental disorder should be recognised. 

Detention 

163. The Government intends to bridge the so-called “Bournewood Gap” by providing in 
the Mental Capacity Bill for detention of mentally incapacitated adults under protective 
care, rather than under mental health legislation. In relation to the decision whether a 
person should be placed in protective care rather than detained under mental health 
legislation the Government has tabled amendments to the Schedule to the Mental Capacity 
Bill to amend sections 3 and 20 the Mental Health Act 1983 (see paragraph 181 below). 
These provide that the Secretary of State may by regulation prescribe circumstances in 
which the fact that a person could be detained under the protective care regulations may be 
ignored in determining whether he should be detained, or continue to be detained, for 
treatment without consent under section 3 of the 1983 Act. The boundary between the 
respective powers of detention will therefore be determined by regulation. Since we have 
not seen any of these regulations we are not in a position to comment on the adequacy of 
the provisions for protective care or the provisions relating to the interface between the 
protective care provisions and powers of detention. On the assumption that the Mental 
Capacity Bill does bridge the so-called “Bournewood Gap” with provisions which deal 
effectively with protective care for certain persons lacking mental capacity, then nothing in 
the Bill should be considered capable of negating those provisions. 

Treatment without consent 

164.  Clause 28 of the Mental Capacity Bill provides as follows: 

“(1) Nothing in this Act authorises anyone – 

(a) to give a patient medical treatment for mental disorder or 

(b) to consent to a patient’s being given treatment for mental disorder, 

if at the time when it is proposed to treat the patient, his treatment is regulated by 
Part 4 of the 1983 Act”. 

165. Paragraph 2.15 of the draft code of practice for the Mental Capacity Bill states that 
clause 28 will ensure that the mental capacity legislation “does not apply to any treatment 
for a mental disorder which is safeguarded in the provisions of Part 4 of the Mental Health 
Act. The procedural safeguards in that Act take precedence and must be followed when 
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treating patients to whom that part applies”.189 However, clause 28 will only apply when the 
person is already liable to be detained under mental health legislation, and does not 
provide clear guidance as to which legislation to use where the person is not already 
detained or liable to be detained under the 1983 Act. 

166. When we questioned the Government about the lack of clear boundaries between the 
two Bills, we were informed that there was indeed scope for overlap but that this was 
intentional in order to avoid inflexibility: 

“ […] we want to preserve discretion for professionals to decide when compulsory 
treatment under the Mental Health Bill is to be preferred to treatment in a patient’s 
best interests under the Mental Capacity Bill. […] We intend to use the Codes of 
Practice to guide decision-makers normally to use formal mental health powers 
where treatment needs to be given against patients’ objections (and the other 
conditions are met). But we do not want to create a rigid dividing line. Patients’ 
circumstances differ so greatly, we are wary of legislation that assumes that they can 
be neatly divided into those who comply and those who resist. To that extent, we 
doubt that the ‘distinct and coterminous boundary between the two Bills’ […] is 
actually what is needed”.190 

167. So is a clear boundary between the application of the two of the Bills really necessary? 
The balance of the evidence offered a very different view from that expressed by the 
Government. The clear preponderance of opinion was that leaving the decision to the 
discretion of clinicians would inevitably result in inconsistencies in the application of the 
two Acts. The Mental Health Alliance was concerned that: 

“Staff may be very unclear as to whether to use common law, mental capacity or 
mental health legislation if they try and restrain the person from leaving. Staff may 
also attempt to use the [Mental Capacity Bill] for longer periods to detain someone 
in hospital if they perceive it as an ‘easier’ and less bureaucratic option than mental 
health legislation”.191 

168. The determination of which Bill will be applicable to a patient takes on further 
significance because the respective safeguards differ. The Mental Capacity Bill makes 
provision for advance statements and the appointment of a donee192 under a lasting power 
of attorney, or a court-appointed deputy who can be empowered to make some health and 
welfare decisions on behalf of the incapacitated person. These safeguards have, however, 
been viewed as more limited than those contained in the draft Mental Health Bill which, 
for example, has the requirement that compulsory treatment must be authorised by a 
tribunal. The Law Society warned that the lack of clear boundaries between the Bills would 
mean that many people who lacked capacity, but who also suffered from a mental disorder, 

 
189 Department of Constitutional Affairs, Mental Capacity Bill: Draft Code of Practice, September 2004, paragraph 2.15 

190 Ev 505 (Minister of State at the Department of Health, Ms Rosie Winterton MP) 

191 Ev 119, para 12.10 

192 Clause 9 of the Mental Capacity Bill would provide that one person – the donor – may confer a lasting power of 
attorney on another, who in the Bill is called the donee. 
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• formalised admission procedures which indicated who could propose admission, 
for what reasons and on the basis of what kind of medical and other assessments 
and conclusions; 

• a requirement to fix the exact purpose of admission (for example, for assessment or 
for treatment); 

• limits in terms of time, treatment or care attached to admission;  

• a specific provision requiring continuing clinical assessment of the persistence of a 
disorder warranting detention; and 

• the nomination of a representative of a patient who could make certain objections 
on his behalf. 

176. The hospital in which L had been detained had concluded that formal detention 
under the Mental Health Act 1983 was not necessary as L was compliant and had not 
resisted admission. Since L was admitted as an “informal patient” the procedural 
safeguards accorded to patients detained under the 1983 Act were not made available to 
him. The case brought to light the absence of procedural regulations and limits for patients 
who lacked capacity to consent to, but did not resist, detention.  

177. When the Joint Committee on the draft Mental Incapacity Bill published its report, 
the European Court of Human Rights had not yet delivered its decision in HL v UK. The 
Minister told the Joint Committee on the draft Mental Incapacity Bill that the protections 
under the common law for compliant incapacitated patients were sufficient to comply with 
the Human Rights Act, but that additional protections would be included in Part 5 of the 
draft Mental Health Bill rather than in the capacity legislation.201 Part 5 of the 2002 draft 
Mental Health Bill202 proposed to extend a degree of statutory protection for the informal 
treatment of patients not capable of consenting to treatment. The safeguards included: 

• a right to advocacy;  

• the appointment of a nominated person; and 

• access to a tribunal. 

178. The JCHR considered that the new safeguards constituted “major protections for the 
human rights of patients who are unable to consent to treatment but do not require 
compulsory treatment”.203 It did, however, remain concerned that the provisions would not 
apply to two categories of patient: 

• children under the age of 16; and 

• patients being treated as non-resident patients, or patients in residential homes.204 

 
201 Report of the Joint Committee on the Draft Mental Incapacity Bill, Session 2002-03, 17 November 2003, HL 189, HC 

1083, para 224 

202 Draft Mental Health Bill, Cm 5538, June 2002 

203 25th Report of Session 2001-02 (HL Paper 118, HC 1294), para 78 

204 Part 5 of the 2002 draft Mental Health Bill was only applicable to patients in hospital 
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The JCHR therefore considered that protections should be extended to children and to all 
patients who lacked capacity to consent to treatment.205 

179. The additional safeguards in the 2002 draft Mental Health Bill, for the informal 
treatment of patients not capable of consenting, have been removed from the current draft 
Mental Health Bill. The Government stated that the provisions had been taken forward in 
the Mental Capacity Bill.206 The Royal College of Psychiatrists believed: 

“The need for safeguards for people who lack capacity applies to a range of 
situations, both in and out of hospital. However, the problem with the Mental 
Capacity Bill, as it stands at present, is that it does not have sufficient safeguards 
(such as rights to second opinions and a clearly established system of appeal to 
Tribunals)”.207 

Mr Hewitt, solicitor, stated that the provisions in the Mental Capacity Bill did not include 
the key features identified by the European Court of Human Rights: 

“In fact, those features more closely resemble the provisions for ‘informal treatment 
of patients not capable of consenting’ that were a central feature of the 2002 Draft 
Mental Health Bill […]. Those provisions seem to have disappeared from view”.208 

180. As a result of the decision of the European Court of Human Rights in HL v UK the 
Government conceded: 

“[…] there is no doubt that we still lack sufficient procedural safeguards to prevent 
further breaches of Article 5.1 in cases where patients are, in effect, deprived of their 
liberty in their best interests”.209  

181. The Government informed the Committee that it was committed to bringing forward 
proposals for appropriate safeguards and will be consulting interested parties, including 
representative groups, the NHS and local authorities.210 It has tabled amendments to the 
Mental Capacity Bill which will not be debated before we complete our deliberations and 
so we shall not know if these have been adopted before our report is published.211 Nor have 
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 (b) requiring prescribed conditions to be complied with in relation to the provision of protective care; 

 (c) as to safeguards to be provided for, or in relation to persons in protective care; 
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5 Compulsory treatment in the community 

Introduction 

183. As we observed in chapter 1, the period after the Second World War has been 
characterised by a very significant shift in the treatment and care of people with mental 
disorders away from institutional settings and into the community. The scale of this 
transformation is clear from the fact that whereas there were 154,000 psychiatric beds in 
1954, the current figure is around 33,000.214 In principle, if not in practice, this 
development has been confined to voluntary treatment because the 1983 Act, like its 
predecessors, links assessment and treatment under compulsion to institutional detention.  

184. In reality, both the 1959 and the 1983 Acts, however, contained “back-door” methods 
which allowed scope for treating people under compulsory powers in the community. The 
1983 Act contains three mechanisms: guardianship, extended leave215 and supervised 
discharge.216 Of these, extended leave is by far the most commonly used. When a patient is 
granted extended leave, the possibility of instant recall and renewed detention can be used 
as a lever to persuade the patient to comply with their treatment plan even when not 
detained.217 Patients who refuse medication, and thereby breach a condition of leave, may 
be recalled to hospital if necessary218 on the grounds of their health or safety or for the 
protection of others. We believe that is a commonly used tool for managing patients who 
frequently relapse (so-called ‘revolving door patients’) who keep perpetuating a cycle of 
getting better whilst receiving compulsory treatment, only to falter with their medication 
once discharged, relapse, and require re-admission to hospital. The Mental Health Act 
Commission estimated that under the current system: 

“there is an unknown but probably relatively significant proportion of the 
approximately 13,500 patients detained under the 1983 Act at any one time whose 
care and treatment involves significant periods of leave from hospital”.219  

185. From the beginning of its reform of the Mental Health Act, one of the Government’s 
objectives has been the introduction of a more “mainstream” and straight-forward 
framework for the use of compulsory powers outside of institutional settings.220 The 
Government believes that:  
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“the use of formal powers in the community will provide a positive alternative for the 
many patients who do not want or need to be detained in hospital and an 
opportunity to minimise the disruption to their lives”.221 

Furthermore, the Government argues, moving the use of compulsory powers into the 
community can help in: 

“reducing the risk of social exclusion that can result from detention in hospital under 
the current Act”.222 

186. The 2004 draft Bill proposes the introduction of non-residential orders whereby a 
non-resident patient can be required under compulsory powers to: 

a) attend at a specified place at specified times; 

b) reside at a specified place; 

c) make himself available for assessment during specified periods; and 

d) not engage in specified conduct.223 

187. The Mental Health Act Commission has assessed the legal position of patients 
currently treated under compulsion in the community on the basis of provisions in the 
1983 Act to “closely approximate those proposed as ‘non-residential’ orders” in the draft 
Bill.224 The Commission argues that the provisions in the Bill primarily serve to consolidate 
and clarify the current position. Specifically,  

“the proposed general power to use formal powers on a non-residential basis could 
provide something of a consolidation of existing but diffuse and uncertain legal 
powers”.225  

The draft Bill broadens the current provisions in allowing, in principle, assessment as well 
as treatment to take place in the community.226 This provision is aimed at patients who are 
sectioned repeatedly,227 but may not need a residential assessment on every occasion. The 
Bill provides regulation-making powers to limit the extent to which assessments are carried 
out on a non-residential basis.228 

 
221 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 3.30 

(box) 

222 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 1.8 

223 Draft Mental Health Bill 2004, cl. 26 (5)(a) and (b) 

224 Ev 13, para 2.36 

225 Ibid 

226 See Draft Mental Health Bill 2004, cl. 15(3) and (4); see also Ev 13 (Mental Health Act Commission), para 2.40 

227 So called “revolving door” patients 

228 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 3.30 
(box) 
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The principle and efficacy of non-residential compulsory powers 

The principle 

188. Some witnesses believed that the concept of using compulsory powers in the 
community is fundamentally flawed because, if a person is mentally disordered to a degree 
where compulsory powers are warranted, that person is by definition sufficiently unwell to 
need care and treatment in an institutional setting. No Force said that: 

“if a person satisfies all the conditions for compulsion, which includes that they may 
be at risk to themselves or someone else, then they should be in a safe hospital 
setting, where they can have 24 hour monitoring, treatment and care. If they are not 
at risk to themselves or someone else, they should not be under any compulsory 
mental health legislation. We know, that if compulsion in the community remains in 
the bill, then many people with mental health problems will be at an increased risk of 
suicide, and many will succeed because of the lack of mental health service provision 
in the community”.229 

189. Others felt that the shift of compulsion into the community would “contradict […] 
not only patient choice but the whole ethos of recovery in the community”,230 and that 
carers and families might be placed in an unsustainable situation, having to care for 
someone sufficiently unwell to be under compulsory powers. Ms Oakley, a mental health 
service user and advocate, argued that: 

“it is unfair and irresponsible to put […] family or friends in the position where they 
have to act as untrained, unpaid psychiatric staff trying to prevent the patient from 
attempting suicide, neglecting themselves or harming others while trying to make 
them comply with their treatment order. This will put an intolerable burden on 
carers who could be injured, become ill themselves because of the stress or 
experience terrible guilt if they ‘fail’ to prevent the patient from harming themselves 
or others. Compulsion in the community could therefore irreparably damage the 
patient’s relationships with those closest to them”.231 

190. These views were not universal, however. Other witnesses argued that treatment in the 
community is preferable to hospital, as long as the appropriate care and treatment is 
available in the community.232 The British Psychological Society noted in particular that:  

“the possibility for care plans to be implemented under compulsion in the 
community may offer a better ‘least restrictive alternative’ than the present Act, 
which permits only admission”.233 

 
229 Ev 210, para 2.2; see also Q 161 (Mr Estop, Mental Health Alliance) 

230 Ev 725 (Mr Kinsella), para 4 

231 Ev 751, para 2.4  

232 Q 271 (Ms Roberts, Hafal); Ev 50 (Royal College of Psychiatrists), question 2Cc 

233 Ev 594, question 2 
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significant problem and we think that the non-resident order arrangement may well 
be used as a way of managing that”.246  

202. We see no evidence that the level of pressure on residential facilities is going to abate 
and, as a consequence, there is likely to be strong pressure for clinicians to use non-
residential compulsory powers, even in cases where that might not be the most appropriate 
option. Citizens Advice highlighted the problems caused in community services by 
shortages of services and staff: 

“It is of paramount importance that full health services in the community are 
available and properly complemented with advice and support to cover benefits, 
income and housing which helps people with mental health problems to manage 
their lives. Without these services people’s condition may deteriorate. This seems 
more than likely given the patchy and sometimes slow development of new critical 
services such as early intervention, assertive outreach and crisis resolution teams. 
Proposed multi-disciplinary teams offer alternatives to hospitalisation but shortfalls 
put people at risk of hospitalisation and the number of mental health trusts without 
any star rating has doubled”.247 

203. Dr Power, who has experience of working with Community Treatment Orders in 
Australia, was of the view that a significant injection of resources would be required in 
community services, in order to implement adequately the non-residential orders 
proposed in the draft Bill, and that this might be difficult to achieve in some areas. He said: 

“I agree that there would need to be a significant increase in the resources in 
community services to meet the requirements of these new provisions, in order that 
community mental health teams can effectively provide a service in the community 
for people within the conditions of these orders. In some well-resourced areas, I am 
sure they can, with home treatment teams, assertive outreach teams and mobile 
rehabilitation team[s], meet the needs of these new provisions but, in other areas 
where they are poorly resourced, I would be very concerned that these orders would 
be implemented in a very simplistic and overly restrictive way because you will not 
be able to add in the richer components of service provision to support these 
orders”.248 

204. We shall discuss the shortages in terms of staff and funding and the implications for 
mental health services in chapter 10. However, in the context of the resource issues already 
set out above, it is worth noting the Mental Health Alliance’s conclusion regarding the 
efficacy of treatment under compulsion in the community: 

“In studies where an arguably positive effect has been found, the community 
treatment order was combined with extensive community services. A lack of inter-
agency working, communication breakdown, inadequate care planning and poor 

 
246 Q 39 (Mr Heginbotham) 

247 Ev 829, para 8 

248 Q 637 (Dr Power) 
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6 Child and Adolescent Mental Health 
Services 

Background 

206. A patient under 18 years of age may be detained for treatment under the Mental 
Health Act 1983. However, it is much more common for patients under 18 to be treated 
under common law or under the authority of those with parental responsibility who can 
override the young person’s refusal. Under the Mental Health Act 1983 a patient who is 
admitted for treatment under parental consent has no recourse to the Mental Health 
Review Tribunal to challenge detention or to a second opinion doctor to challenge 
treatment without consent. 

207. The provisions in the draft Bill relating to under 18 year olds differ from the 
provisions of the 1983 Act in two main ways. 

a) Young people aged 16 and 17 will be able to agree to or refuse treatment for mental 
disorder, and their decision will not be able to be overridden by parental consent (as is 
the case under the 1983 Act). 

b) Under 16 year olds who are treated under parental authority and who, without parental 
consent, would meet the condition for the use of formal powers will be entitled to a 
range of safeguards not applicable under the 1983 Act. 

208. Under the draft Bill compulsory powers could be used to treat a patient under 18 if:  

a) the patient and the parents refuse to consent to treatment;  

b) the patient is 16 or 17 and the patient alone refuses; or 

c) the patient is 16 or 17 and is at substantial risk of causing serious harm to others.  

A patient under 18 falling within any of the groups above will be liable to treatment under 
compulsion. If the patient is treated under compulsion, he will be treated under the same 
procedures as adult patients and will be entitled to the same range of safeguards as adult 
patients. 

209. A patient under 16 who refuses treatment, but whose parents consent to treatment, 
will still be able to be treated under parental authority. The safeguards that the draft Bill 
provides for such patients include: 

a) an individual written care plan, approved by an independent medical expert; 

b) a regular review every three months; 

c) representation by a nominated person;  

d) the right to go to the tribunal to resolve disputes about the care plan and to review the 
lawfulness of detention in hospital; and 
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e) access to the special independent mental health advocacy service for the patient and the 
nominated person. 

Issues 

210. The 1983 Act did not separate the provisions relating to young people from those 
relating to adults. We very much welcome the approach of the draft Bill, which has a 
separate Part – Part 6 – dedicated to the treatment of mental disorder in young people and 
which recognises that separate and distinct arrangements for people under 18 are 
necessary.  

211. Most of the evidence we received welcomed the new safeguards that will be available 
for patients who are being treated under parental authority. However, several key issues, 
which we consider in detail in this chapter, were raised: 

a) whether the safeguards go far enough and whether children should have a right to be 
treated in age-appropriate accommodation and by specialists in child and adolescent 
mental health services (CAMHS); 

b) how the legislation will work alongside other legislation pertaining to minors, e.g. the 
Children Acts 1989 and 2004; and 

c) whether 16 is the right age above which to treat a young person as an adult and whether 
the provisions applying to under 16 year olds should be extended to 16 and 17 year 
olds. 

The position of 16 and 17 year olds 

212. Under the provisions of the draft Bill, 16 and 17 year olds are treated as adults. As a 
consequence of allowing them to make decisions that cannot be overridden by parental 
authority, the operation of the draft Bill means that, if they meet the relevant conditions in 
clause 9, there is no way they can avoid the process and stigma of compulsory treatment. 

213. The Committee received a great deal of evidence that the safeguards proposed for 
under 16 year olds should be extended to 16 and 17 year olds. We heard several arguments 
for this: 

a) to limit the risk of abuse of young people admitted to adult wards (see paragraph 225 
below); 

b) because 16 and 17 year olds are still undergoing developmental changes that require 
specialist clinical knowledge (see paragraph 226 and following below); 

c) to make the Bill compatible with the Children Act 1989 which encompasses all people 
under 18 (see paragraph 232 and following below); and 

d) to make it easier to “dovetail with other provisions and services” that relate to under 
18s in order to secure the support systems that are needed.251 

 
251 Q 449 (Ms Daly) 
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at least four or five years “to embed and encourage people to be recruited into this 
specialty”.261 

224. Currently, many children and young people in need of in-patient psychiatric 
treatment are treated in facilities far away from their family and friends because local 
specialist units do not exist. If the Bill included a requirement that children be treated in 
age-appropriate accommodation, then the number of children being separated by long 
distances from their communities could increase, at least until the local infrastructure has 
had time to develop. However, we received much evidence arguing that the draft Bill 
should include a requirement that under 18 year olds be accommodated in specialist 
CAMHS units.262 

225. The MHAC has evidence of young people treated on adult wards being harassed by 
adults on those wards, having drugs pressed upon them and being abused in various 
ways.263 The background of patients on adult wards are not checked and it is possible that 
an adult patient with a history of child abuse could be in a bed next to a child patient. The 
National Children’s Bureau and Children’s Legal Centre suggested that children could also 
be at risk from the staff on adult wards because their background checks are not conducted 
to a standard comparable to those for staff on children’s wards.264 

226. When under 18 year olds are treated on adult wards there is currently no guarantee 
that they will ever see a CAMHS specialist. It was argued that this could have serious 
consequences for the quality of the care they receive. Professor Susan Bailey, Chair of the 
Faculty of Child and Adolescent Psychiatry at the Royal College of Psychiatrists, 
emphasised the difference in the knowledge base needed when assessing under 18 year olds 
for mental health problems: 

“child and adolescent psychiatrists […] are working with 20% of the population, 
children and adolescents, who from infancy to eighteen are going through […] 
unique and major maturational changes […] Our work is set in the context of 
hopefully working with families and looking at the child/parent relationship. We 
have a different set of contexts in terms of other important legislation, in the 
Children Act […] and other partnerships with social care, with youth justice and 
with education. The whole structure and framework is different […] In terms of the 
disorders, we know that some psychiatric disorders, like paediatric disorders, are 
unique to childhood […] Even where we share psychiatric disorders across the seven 
ages of man, the presentation, the aetiology and the treatment needs are different”.265 

As well as specialist health knowledge CAMHS clinicians build up specialist legal 
knowledge in order for them to understand their responsibilities towards the children in 
their care. The Royal College of Psychiatrists told us that the legal provision for the 
assessment and treatment of mentally disordered minors is made more complex by the 
issues of: 
 
261 Q 104 (Professor Bailey) 

262 Q 14 (Professor Richardson); Q 386 (Dr Byrne); Ev 316 (YoungMinds); Ev 50 (Royal College of Psychiatrists), question 
6; Ev 230 (Rethink), section 6 

263 Q 43 (Mr Heginbotham) 

264 Ev 319 

265 Q 103 (Professor Bailey) 
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(a) the ascertainable wishes and feelings of the child concerned (considered in the 
light of his age and understanding); 

(b) his physical, emotional and educational needs; 

(c) the likely effect on him of any change in his circumstances; 

(d) his age, sex, background and any characteristics of his which the court considers 
relevant; 

(e) any harm which he has suffered or is at risk of suffering; 

(f) how capable each of his parents, and any other person in relation to whom the 
court considers the question to be relevant, is of meeting his needs; and 

(g) the range of powers available to the court under this Act in the proceedings in 
question”. 

The paramountcy principle is subject to limitations. For example, it does not apply to 
certain decisions under section 25 of the Children Act to place a child in secure 
accommodation. It can be expressly or implicitly excluded by statute. The latter could 
occur if the new mental health statute were to lay down guidelines which are incompatible 
with the paramountcy principle, as has been held to be the case in relation to section 25 of 
the 1989 Act itself.271  

235. Our attention was drawn to section 11 of the Children Act 2004 which will impose a 
duty on health and social services agencies to make arrangements for ensuring that their 
functions are discharged having regard to the need to safeguard and promote the welfare of 
children. This applies also to any services provided by another person pursuant to 
arrangements made by the body in the discharge of its functions.  

236. Many witnesses said that, unless the Bill re-enforced the child welfare principles in the 
Children Acts 1989 and 2004, new legislation would do little to simplify the situation by 
bringing mental health law into line with child welfare law. Ms Christine Daly, Social 
Policy Adviser at the Children's Legal Centre, told us that, if the Bill were to contain a 
principle that the welfare of children was primary, then it would make “tribunals’ roles 
simpler and indeed clinicians’ roles simpler. There would be a common standard”.272 Ms 
Daly went on to argue that the inclusion of child welfare principles would not cause legal 
difficulties. In fact she told us that: “Our enthusiasm for introducing this type of concept is 
to give a consistency of experience for children as they are dealt with by the law”.273 

237. The Minister of State at the Department of Health told us that it is the Government’s 
intention “that the code of practice will explain the relationship between mental health and 
children's legislation, setting out how the principles of the Mental Health Bill will work 
alongside the principles in other Acts”.274 We welcome the Government’s intention to 
bring forward guidance on how the different pieces of legislation will work together. 
 
271 Re M (a Minor) (Secure Accommodation Order) [1995] Fam 108 

272 Q 421 (Ms Daly) 

273 Q 424 (Dr Byrne) 

274 Ev 523 (Minister of State at the Department of Health, Ms Rosie Winterton MP), question 6  
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example - most of whom have a mental disorder - straight into health service 
beds”.285 

b) During our visit to Broadmoor staff told us that there were already problems finding 
enough beds to cater for patients who needed to be transferred from prison for 
treatment. Staff and patients were concerned that there was no protection for prisoners 
with mental health problems who could not be found a hospital bed. Many patients, 
who had experienced mental health facilities in prisons, expressed concerns that they 
were inadequate with an over-reliance on medication and no therapy available. They 
suggested that the Bill should give protection to prisoners who were in need of 
psychiatric treatment unless there was a guarantee that a bed would be found for them 
in a hospital within a reasonable period. 

c) Part 3 does not extend the full range of safeguards to people involved in criminal 
proceedings. In particular, there was concern that the care plans of such people are to 
be examined by courts rather than specialist tribunals.  

d) The opportunity has not been taken to amend the procedures relating to the transfer 
and leave of mentally disordered offenders, which some witnesses considered to be 
outdated and obstructive.  

257. Part 3 is split into five chapters. The first deals with patients on bail or remand, the 
second concerns sentencing disposals and the third deals with the transfer of prisoners to 
hospital.  

Bail and remand provisions 

258. The bail and remand provisions286 give Magistrates’ and Crown Courts powers to 
remand to hospital defendants suspected of suffering from a mental disorder. They can 
remand the patient to hospital for the purpose of obtaining psychiatric reports and, under 
certain conditions, they can commit defendants to hospital as an alternative to the Crown 
Court. 

259. A new aspect of the bail and remand provisions is that they provide that a court 
remanding a patient for psychiatric reports may authorise the provision of medical 
treatment to him. The court can do so if satisfied, on the evidence of two doctors, that the 
person is suffering from mental disorder of a nature or degree so as to warrant the 
provision of medical treatment, and that appropriate treatment is available. This is a 
welcome change from the 1983 Act under which patients remanded for reports have often 
then been subject to simultaneous detention for treatment under the civil provisions to 
ensure that there was lawful authority for treatment without consent. 

260. The draft Bill’s bail and remand provisions tidy up the existing situation for the 
provision of treatment to people remanded for psychiatric reports. They provide that 
people on bail and remand, who are being assessed or treated for a psychiatric disorder, 
receive the same safeguards as civil patients in terms, for example, of care plans. 

 
285 Q 461 (Professor Maden) 

286 Draft Mental Health Bill, Cm 6305-I, September 2004, cls. 86 - 113 
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Sentencing disposals 

261. There are three types of sentencing disposal available under Part 3 of the draft Bill. In 
order for one of these disposals to be imposed on an offender, it is not necessary for his 
mental disorder to have affected his responsibility for the offending behaviour. The key 
question is whether he is suffering from a mental disorder at the time of sentencing. The 
three types of sentencing disposals are: 

a) Mental Health Orders287 – These are similar to hospital orders and guardianship orders 
under section 37 of the 1983 Act. When making a mental health order, the court will be 
opting not to impose a prison sentence but instead to order that the offender receive 
treatment, either as a resident or non-resident patient. Four conditions must be met:  

the person is suffering from mental disorder;  

the mental disorder is of a nature or degree as to warrant the provision of medical 
treatment;  

medical treatment is available; and 

arrangements have been made for admission. 

The conditions differ from the conditions for compulsory treatment for civil patients. 
Courts dealing with convicted offenders will have the option of either a resident or a 
non-resident mental health order. Magistrates’ courts will be empowered to make an 
order without a finding of guilt if they are satisfied that the person committed the act or 
was responsible for the omission constituting the offence. The court making the order 
must be of the opinion that, having regard to all the circumstances (including the 
nature of the offence and the person’s character and antecedents and other available 
methods of dealing with him) that the most suitable way of disposing of the case is by 
means of a mental health order.  

b) Restriction Orders288 - These exist under the 1983 Act. If a mental health order is made 
by a Crown Court, it may also impose a restriction order if it appears to be necessary to 
protect the public from serious harm. One effect of a restriction order is that the patient 
may not be transferred, or granted leave, without the consent of the Home Office 
Mental Health Unit. Another effect is to limit access to the range of safeguards available 
to offenders who are only subject to a mental health order. If a restriction order is 
imposed, the patient automatically becomes a resident patient. Patients subject to 
restriction orders are referred to as “restricted patients”. 

c) Hospital Directions289 - This is a possibility not available under the 1983 Act, although a 
similar power is available under the Crime (Sentences) Act 1997 for patients with 
psychopathic disorders. Under the provisions in the draft Bill, hospital directions may 
be made by a Crown Court. The Crown Court must, first, have considered making a 
mental health order, but instead have decided to sentence the person to imprisonment. 
The status of such offenders is, therefore, first and foremost that of prisoner. Hospital 

 
287 Draft Mental Health Bill (2004), cls. 114 - 124 

288 Draft Mental Health Bill (2004), cls. 124 - 129 

289 Draft Mental Health Bill (2004), cls. 130 - 132 
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new power to transfer to hospital for a mental health report.291 This is a welcome change 
which will allow for the assessment of individuals who cannot have a sufficiently rigorous 
assessment carried out in prison. 

266. Under the draft Bill, compulsory treatment can only be authorised by the clinical 
supervisor and tribunal or the court, and so all compulsory treatment for sentenced 
prisoners is subject to the order of the tribunal after the direction of transfer.292 In the event 
that the tribunal finds the conditions for compulsion are not met, the result will be 
automatic transfer back to prison, or release in the event that the sentence is served. 

Criteria for compulsion in Part 3 

267. Clause 116 sets out the conditions that will be used by courts to assess patients before 
making a mental health order (clause 130 replicates these conditions as the criteria for 
making a hospital direction). These conditions differ from those that tribunals will use 
when assessing civil patients, as set out in clause 9, in two key respects.293 First, under clause 
116, the court will not have to be satisfied that compulsion under the Bill is the only way to 
treat the patient. Secondly, clause 116 does not require that treatment is necessary to 
protect the patient or others from harm. 

268. The Government argue that the first difference is necessary because, if the court were 
required to be satisfied that compulsion under the Bill was the only way to treat the patient, 
then a mental health order could not be made for offenders who had indicated they were 
willing to accept treatment on a voluntary basis. This would mean the court would have to 
impose a prison sentence.294 

269. The Government argues that the second difference is necessary for two reasons. 

a) For a civil patient subject to Part 2, the need to prevent harm would be the sole 
justification for the infringement of his liberty.295 However, for an offender, the right to 
infringe the liberty would arise from the judgment of the court, and no further 
justification would be needed. So with regard to offenders, the first question that would 
need to be decided at the point of making a mental health order or hospital direction is 
whether the mental disorder is severe enough to substitute compulsion for 
punishment.296  

b) If a condition for making a mental health order were the protection from harm, then it 
could be argued that, by placing the offender in prison, that risk would have been 
removed. The Parliamentary Under-Secretary of State at the Home Office, Mr Paul 
Goggins MP, explained:  

 
291  Draft Mental Health Bill (2004) cl. 133 

292  Draft Mental Health Bill (2004) Schedule 9 paras 7 and 11 and cls. 31 and 38 

293 Whether clause 9 or clause 116 criteria are used to assess persons subject to criminal proceedings depends on the 
circumstances. Clause 116 criteria are to be used by courts when making an initial mental health order or an initial 
hospital direction. Clause 9 criteria are used by the tribunal in extending and reviewing compulsion under a mental 
health order (Schedule 8, para 8) 

294 Department of Health: Improving Mental Health Law: Towards a New Mental Health Act, September 2004, para 6.7 

295 Ev 529 (Home Office) 

296 Ibid 
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8 Institutional safeguards 

Introduction 

293. One of the Government’s stated aims in the draft Bill is to strengthen the safeguards 
available to protect patients from the inappropriate use of compulsory powers.323 Any legal 
provision for persons to be detained or treated under compulsory powers by the state 
needs to be accompanied by effective safeguards for the rights of the individual. This is all 
the more vital when the people to whom the provisions apply are at their most vulnerable 
as a result of serious mental disorder. 

294. The 1983 Act contains a broad range of safeguards for people brought under 
compulsory powers. The draft Bill differs from the current Act in making the proposed 
Mental Health Tribunal the pivot around which most other safeguards extend, at least in 
respect of civil patients. For example, the care plan can be seen as a safeguard in itself, but it 
is only through the powers of the tribunal that it acquires its full significance.  

295. We consider below the safeguards proposed in the draft Bill, and also those safeguards 
from the current Act which are discarded, altered or reduced by the proposals in the draft 
Bill. We have divided this task into two chapters, starting with the proposed institutions 
designed to provide safeguards: the Mental Health Tribunals, the Mental Health Appeal 
Tribunal and the Commission for Healthcare Audit and Inspection (CHAI). In the next 
chapter we will consider other types of safeguard such as advocacy, care plans and the 
nominated person. 

Mental Health Tribunals 

296. Clause 6 of the draft Bill will abolish the Mental Health Review Tribunal (MHRT) 
system currently provided under the Mental Health Act 1983. Under the 1983 Act an 
application for the discharge from an assessment or treatment order can be heard by a 
MHRT or, in some cases, hospital managers. In place of the current system, clause 4 of the 
draft Bill will establish separate Mental Health Tribunals (“tribunals”) for England and 
Wales, which will provide judicial authority for the use of formal powers for all cases 
beyond 28 days not authorised by the courts. The Government have stated that the 
introduction of tribunals will provide a: 

“[…] single procedure [which] will be clearer and simpler to understand; will ensure 
that patients’ applications are considered by an independent judicial body with 
specialist expertise and will avoid the duplication of the current system”.324  

The tribunals are meant effectively to sweep up and unify the safeguards provided by a 
range of different provisions and arrangements under the current Act. For example, the 
power currently invested in nearest relatives to discharge a patient under sections 23 and 
25 of the 1983 Act without a tribunal will be replaced by a right of the patient’s nominated 
person to apply to the tribunal for discharge. The nominated person will not be able to 

 
323 Department of Health, Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 1.8  

324 Schedule of Comments, Government Response 35(a) (at annex 4) 
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order a discharge without a tribunal decision. We will elaborate on the changes in the 
rights of relatives and carers in chapter 9 below. 

297. Each tribunal will consist of a President, and a number of other members, who will be 
appointed by the Lord Chancellor. The constitution of the tribunal and the qualifications 
necessary for membership are set out in Schedule 2 to the draft Bill.  

The Functions of the Mental Health Tribunal  

298. The tribunals will provide the legal authority for compulsory treatment beyond 28 
days for all cases. Its functions will include: 

a)  making orders for assessment and treatment;  

b) reviewing cases, and authorising the discharge or transfer of patients;  

c) determining the status of a patient as resident or non-resident;  

d) dealing with applications concerning nominated persons;  

e) authorising specific treatments such as ECT; and  

f) making determinations in cases involving children.  

299. The provisions in the draft Bill, requiring tribunals to authorise any treatment or other 
intervention of a compulsory nature beyond 28 days, were generally seen as a welcome 
safeguard by witnesses.325 There were, however, serious concerns that the expansion of the 
role of tribunals would require such a significant increase in resources and staff training 
that the proposals may not be workable in practice. The Tees and North East Yorkshire 
NHS Trust warned: 

“If this major proposal, which is effectively the fulcrum on which most other 
proposals in the Bill will balance, were not able to be effectively implemented then 
the whole of the reforms will inevitably fail and leave patients in a much worse 
position”.326 

Resources  

300. We have heard three key concerns in relation to the Government’s resource 
calculations for the new tribunals: first, that the Government has underestimated the 
resource requirements of the new system; second, that an insufficient number of medical 
practitioners will be prepared to come forward as tribunal members; and, third, that 
administration and functioning of the current tribunal system has serious shortcomings 
which are likely to be carried over into the new system. 

301. The Government has estimated that there would be 41,900 tribunal hearings under 
the draft Bill, compared with a current combined total of 22,800 MHRTs and hospital 

 
325 See for example: Ev 50 (Royal College of Psychiatrists), question 4; Q 353 (Jonathan Coe – POPAN); Q 737 (Ms Letts, 

Council of Tribunals) 

326 Ev 458 
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306. In rejoinder, the Government told us that initiatives developed in consultation with 
psychiatrists have reduced vacancy rates among medical members to only 4 per cent, as 
shown in Table 4, and that they were confident that all vacancies will be filled in the near 
future.334  

Table 4: Membership and vacancies for Mental Health Review Tribunals: England and Wales 

Membership Vacancies Vacancy rate Membership Vacancies Vacancy rate Membership Vacancies Vacancy rate

2001 183 125 68% 202 45 22% 207 65 31%
2002 190 130 68% 288 54 19% 237 94 40%
2003 234 110 47% 412 27 7% 297 0 0%
2004 310 12 4% 478 0 0% 284 0 0%

LegalMedical Lay

 
Source: Mental Health Bill Team response to the Committee, 21 December 2004, Q30 

307. While we accept the force of the Government’s statistics on this point, it has to be 
pointed out that these vacancy rates relate only to Mental Health Review Tribunal (MHRT) 
hearings, which in 2004 amounted to 12,735. The Government has been unable to produce 
similar figures for hospital managers’ hearings335 and we have no indication whether 
suitably qualified staff could be found to support 44,000 tribunal hearings per year.  

308. The evidence we heard about the current operation of the tribunal system was far 
from encouraging. In their carefully considered evidence, the Regional Chairs of the 
Mental Health Review Tribunals themselves said that “it is important that we place on 
record our evidence-based observation that [at least in England] the MHRT administration 
is regularly failing to deliver a reliable, professional service to tribunal users, a failure that it 
will require a long time to turn around”.336 Lucy Scott-Moncrieff, a mental health 
practitioner and joint chair of the Mental Health and Disability Committee of the Law 
Society told us:  

“The tribunal system is in melt down at the moment. The Department of Health is 
trying to do something about it but they have been trying to do something about it 
for years. Every time they reorganise it, it just gets worse. Maybe this time they will 
get it right and maybe they will get it right with the 11,000 tribunals they are having 
at the moment and maybe that will also work with the 50,000 tribunals they will be 
having when the new Act comes in. There is no evidence to that effect”.337  

A member of the North East Lancs Association for Mental Health told the Committee that:  

“After consulting with colleagues still serving on the present Review Tribunals, I 
have serious doubt whether enough professionals can be recruited for the much 
more frequent sittings of the Mental Health Tribunals. It is not a matter of adequate 
training or finance, the numbers are just not there, and will lead to endless delays 
and difficulties”.338 

309. The Government has told the Committee that it is commissioning a study of the 
options for meeting the demand for extra tribunal members which will look at the views of 
 
334 Ev 523 (Department of Health), question 5 

335 Ev 473  (Department of Health), question 30 

336 Ev 424 (Regional Chairs of Mental Health Review Tribunals and Judge Sycamore), para 7 

337 Q 194 (Ms Scott-Moncrieff, Law Society) 

338 Ev 761 (North East Lancs Association for Mental Health), para 4 
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Some evidence was critical of the narrow focus of the care plan proposed by the draft Bill, 
arguing that the care plan should be aligned with the Care Programme Approach in 
covering wider social care needs and not simply medical aspects of treatment.390 The 
importance of a team approach to constructing a broad care plan was noted by 
Touchstone, who emphasised the value of multi-agency planning.391 The Mental Health 
Alliance commented: 

“The approach to care and treatment […] should be holistic, incorporating a service 
user’s social care needs as well as medical treatment. A multidisciplinary approach 
should be central to patients’ care and treatments as provided in the care plan”.392  

They continued: 

“[…] the statute itself should specify that the care plan will cover social care issues as 
well as the ‘compulsory element’ of medical treatment which the patient would like 
to receive. In the case of children, educational and family needs should be addressed. 
A good starting point would be the form of care plan prescribed under the Children 
Act 1989”.393 

The particular needs of children in relation to care plans, was another issue raised by a 
number of those submitting evidence. This is discussed at chapter 6. 

350. Apart from concerns about the narrow medical focus of the care plan, some witnesses 
also had anxieties that the draft Bill was insufficiently specific in setting out “the essential 
nature, scope and content” of the care plan.394 The Mental Health Act Commission, in 
referring to the function of the care plan as a safeguard, pointed out that without adequate 
guidance the care plan could be rather nominal and: 

“[…] the protections afforded by the Tribunal authorisation could be easily 
compromised by the adoption of generic care plans [allowing] for wide discretion 
concerning prescription, medication and other treatments in the absence of 
consent”.395 

Finally, some witnesses called for the Bill to set out the principles that should underpin the 
drawing up of the care plan. The Gloucestershire Survivors’ Forum called for “patient-
centred care plans and facilities which ensure the safety, privacy and dignity of those using 
them”.396  

351. We have no doubt about the importance and efficacy of balanced, comprehensive, 
and multi-disciplinary care plans as currently used in the Care Programme Approach 
(CPA), but we are not convinced by the call to enshrine the CPA in law. We believe the 
CPA needs to be allowed to develop and change over time, and that enshrining the CPA 
 
390 Ev 119 (Mental Health Alliance), para 8.13; Ev 839 (West Sussex County Council), para 4.12 

391 Ev 865 (Touchstone) 

392 Ev 119 (Mental Health Alliance), para 2.9 

393 Ev 119 (Mental Health Alliance), para 8.14 

394 Ev 594 (British Psychological Society), para 7 

395 Ev 13 (Mental Health Act Commission), para 5.5 

396 Ev 867 (Gloucestershire Survivors Forum) 
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association with the act of compulsion being imposed can damage the future 
relationship of the advocate and service user”.437 

385. None of the main advocacy organisations that submitted evidence to us shared this 
view. Action for Advocacy believed that the Bill should provide the right to access specialist 
mental health advocacy at a reasonable point within the 120 hour limit of the examination 
process. The evidence the Committee received on this point focussed on two concerns. The 
first was the need for a right to advocacy. The second was that access to advocacy should be 
available from the point a person is conveyed to a place of safety or the examination stage, 
as opposed to the assessment stage as proposed in the draft Bill. The following points were 
made: 

“[...] the provisions fall short of providing the individual with a legally enforceable 
right to an advocate. [The Association of Mental Health Advocates] considers an 
enforceable right is essential because access to advocacy at all stages has a crucial role 
to play in safeguarding the rights of people subject to the new regime”.438 

“We welcome the creation of a new role of Independent Mental Health Act 
Advocate. We are disappointed, however, that access to advocacy is not proposed 
until after the examination stage. This leaves some of the most vulnerable patients 
without access to a most important source of support at a critical time”.439 

“Our experience suggests that the assessment process can be made less traumatic for 
the detained person by offering access to an independent advocate. If one is 
requested by the patient, the advocate can assist with communication between the 
patient and clinical/care staff, as well as reassuring her/him and helping to safeguard 
her/his rights. We feel there should be an enforceable right to IMHA advocacy 
throughout the examination/assessment process. From our clients’ point of view, we 
feel this would be most beneficial”.440 

“Advocacy should be a right from when a Section is being proposed (before and 
during examination period) and it should be available to all people irrespective of 
whether they are under the mental health act or not. You do not have to be on a 
Section to be affected by the Act. If you are a voluntary patient and want to leave a 
ward you have to consider if you may be sectioned, as staff do not agree with your 
wish. Everyone in the community living with a mental health problem is affected by 
the Act. When they see professionals and are offered medication their consent is 
tempered by the knowledge that refusal could lead to being put on a Section”.441 

386. Some submitting evidence also drew comparison with the provisions in Scotland 
concerning which the Scottish Deputy Minister for Health Services and Community Care, 
Rhona Brankin MSP, said in her memorandum places “a duty on local authority and 
Health Boards to secure the availability of independent advocacy services in their areas to 

 
437 Schedule of Comments, Government Response 229(a) (at annex 4) 

438 Ev 627 (Association of Mental Health Advocates), para 1.2 

439 Ev 259 (Sainsbury Centre for Mental Health), para 5.1 

440 Ev 791 (Camden & Islington AIM Advocacy Partnership), para 1 

441 Ev 874 (Steven Richards, Mental Health Advocate for Matrix Advocacy), para 7  
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The role and responsibilities of the mental health advocacy service 

391. The draft Bill provides that IMHA advocates will have a right to see any records 
relating to the patient. In deciding whether an IMHA advocate should have access to a 
patient’s records, hospital managers must have regard to any wishes and feelings expressed 
by the patient about this.447 The Government believes that, in order to provide help to the 
patient, the advocate should be able to ask the hospital managers for access, to the patient’s 
records. The hospital manager would be able refuse the advocate access, if appropriate, and 
in deciding what is appropriate the manager must take into account the patient’s wishes 
and feelings.448  

392. Evidence we received raised concerns with this provision. Sheffield Mental Health 
Advocacy Service pointed out that an advocate’s role was to help the patient to access his 
records. They considered that the proposal authorising advocates to have access to medical 
records should be scrapped. Instead patients’ access to records should be safeguarded and 
improved, if this is needed.449 UKAN said that one of the indispensable fundamental 
principles of advocacy is that an advocate only acts on behalf of a service user as the service 
user wishes, and that in no circumstances should advocates be given access to a patient’s 
records without the consent of the patient.450  

393. Even against the constrained framework for general principles at clause 1(3), which 
requires patients to be involved in the making of decisions and requires restrictions to be 
kept to a minimum, we find it incongruous that hospital managers should control access to 
patients’ records. The incompatibility of this arrangement is sharpened because, as the 
Institute of Mental Health Act Practitioners points out, advocates will be appointed by the 
NHS – and in practice, probably often by the detaining Trust and the hospital managers in 
the detaining Trust may refuse the advocate access to the particular patient’s records.451 In 
our view, the arrangements proposed in the draft Bill could put an advocate in an awkward 
position and undermine the independence of the advocate in the eyes of a patient.  

394. In our view, the starting point has to be that the right of access to records is vested in 
the patient. We see no convincing case for disturbing this general principle when it comes 
to the records of a person with mental illness. In our view advocates should only be given 
access to records with the patient’s informed consent. Where the patient is not able to give 
informed consent, there needs to be a proxy arrangement. The Association for Mental 
Health Advocates suggested that for people whose decision-making in this regard is 
impaired the nominated person should be given this right.452 When this was put to the 
Government, it responded that “the nominated person is there to represent the wishes and 
feelings of the patient, and as such does not depend on them having access to the patient’s 
records. The patient could request to see their records and share them with the nominated 

 
447 Draft Mental Health Bill (2004), cl. 247(5) 

448 Schedule of Comments, Government Responses 247(j) and (k) (at annex 4) 

449 Ev 803 (Sheffield Mental Health Advocacy Service), para 3 

450 Ev 639 (UKAN), para 2.4 

451 Ev 92 (Institute of Mental Health Act Practitioners (IMHAP)), theme 6  

452 Ev 760 (Mr Campbell), para 2.2 
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“[…] part of the carefully thought out checks and balances designed to give the 
family some powers to counter balance those of the professionals, which could be 
used in the interests of both patient and carer”.457 

However, the Government’s hand has been forced by the ruling of the European Court of 
Human Rights that the current system contravenes Article 8 of the ECHR on the right to 
privacy because the patient has no right to seek the displacement of an abusive or 
unsuitable nearest relative.458 Consequently, the draft Bill proposes to replace the “‘nearest 
relative” role with that of a “nominated person”. Patients will have the right to choose their 
nominated person “unless the person that they select is unsuitable, unwilling or 
disqualified from fulfilling the role”.459 Although the nominated person will have reduced 
rights and powers compared to the nearest relative under the 1983 Act,460 the Government 
says that they will “provide an important safeguard to the patient”.461 The nominated 
person will have a right to: 

a) express the patient’s wishes and feelings: “the matters about which a nominated person 
is consulted must include whether it appears to him that the patient’s wishes and 
feelings about that step are known or can be ascertained and, if so, what appear to him 
to be those wishes and feelings;”462  

b) apply to the tribunal on behalf of the patient;463 and 

c) visit the person at any “reasonable time”.464 

398. Many witnesses were concerned about the reduction in the rights of the nominated 
person as compared to the nearest relative.465 Much of this concern was focused on the 
failure to transfer to the nominated person the current right of the nearest relative to 
initiate the patient’s discharge.466 Mr Marsen-Luther, Chief Executive of the Institute of 
Mental Health Act Practitioners, told us that: 

“What we are terribly concerned about is […] the proposals [to] get rid of the 
opportunity for the nearest relative to discharge the patient if they are not a danger to 
themselves or others which […] we think is throwing out the baby with the 
bathwater”.467 

 
457 Ev 230  (Rethink), para 5.2 

458 JT v United Kingdom 

459 Department of Health: Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 4.8 
(box) 

460 Q 193 (Lucy Scott-Moncrieff, Law Society) 

461 Department of Health: Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 4.8. 
(box) 

462 Draft Mental Health Bill (2004) cl. 238 

463 Draft Mental Health Bill (2004) cl. 35(3)(b) 

464 Draft Mental Health Bill (2004) cl. 238(3) 

465 See for example: Ev 230 (Rethink), para 5.3; Ev 119 (Mental Health Alliance), para 7.9  

466 Q 193 (Mr Bowen, Bar Council); Ev 119 (Mental Health Alliance), para 7.17; Ev 926 (LifeCraft), para 4.2 

467 Q 123 (Mr Marsen-Luther, IMHAP) 
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10 Resources and professional roles 

Resources 

411. The question of resources is central to the implementation of the draft Bill. It is a 
theme which has run through much of the evidence we have received.487 We have dealt 
with resource issues in other parts of our report but we consider it necessary to bring 
together our main conclusions in one chapter. Put simply, all the good intentions in the 
world are doomed to remain a wish-list in the absence of realistic cost analysis and 
resource provision. 

412. The Government itself has properly placed resources at the centre of its three-pronged 
mental health services strategy. Under the strategy the Government is committed to: 

a) substantially increasing investment in mental health services; 

b) developing new and innovative community services; and 

c) improving mental health law.488 

As a Committee we have sought to answer two questions: 

d) how much will it cost to implement this draft Bill? 

e) what would happen if the Government’s assumptions and calculations were wrong? 

Trends in mental health 

413. Resources within mental health services have undergone significant changes in recent 
years. In September 1999, the Government set out the National Service Framework for 
Mental Health (NSF), which detailed targets in relation to the quantity and quality of front-
line services. The NSF was backed by new money totalling £700 million over three years, 
compared with the 1999/2000 baseline.489 In July 2000, the Government’s NHS Plan 
pledged a further annual investment of £300 million over the three years from 2000/01 to 
“fast forward the National Service Framework”.490 

414. These developments have been well received, by users and practitioners alike. The 
South Westminster User Involvement Group, for example, told us that “the NSF seems 
based on real knowledge of the needs [of users] and addresses them effectively”,491 while we 
heard from the Royal College of Psychiatrists that it welcomes: 

 
487 See annex 1: Joint Committee Press Notice no 1. In its first press notice, the Joint Committee asked ten key questions 

about the draft Bill, one of which sought evidence relating to resources. It asked about, first, the likely human and 
financial resource implications of the draft Bill and, secondly, whether the Government was making sufficient 
resources available for implementation. 

488 Department of Health: Improving Mental Health Law: Towards a new Mental Health Act, September 2004, p 5 

489 Department of Health: A National Service Framework for Mental Health, September 1999 p 5; see 
http://www.dh.gov.uk 

490 Department of Health: The NHS Plan: A plan for investment, A plan for reform, July 2000, para 14.28; see 
http://www.dh.gov.uk 

491 Ev 877 
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“the many important Government initiatives (including making mental health a 
priority, the NHS plan, the National Service frameworks, the additional financial 
investment, the Mental Capacity Bill, the Disability Discrimination Bill and the 
report on social exclusion report) in mental health”.492  

415. While the NSF has led to improvements in funding, staffing and services, the 
developments in mental health services must be viewed in the wider context of overall 
investment in health services. Applying this comparison, we find that some improvements 
in mental health services have not kept pace with those elsewhere in the NHS. Table 6 
shows that mental health funding has increased at a greater rate than the NHS average, but 
staff increases have not matched those achieved elsewhere within health services. For 
instance, at 31 March 2004 the vacancy rate among consultant psychiatrists in England was 
9.6 per cent, more than twice the average for medical and dental staff of 4.3 per cent.493 In 
Wales the number of psychiatrist posts vacant for over three months for has risen from 7.5 
per cent to 23.7 per cent.494  

 

Table 6: Expenditure on mental health services as a proportion of total health and social services 
spending: England. 

£million Mental health Total HCHS Proportion (%) Mental health Total PSS Proportion (%)
1999-00 3,411 27,633 12.34 633 12,048 5.25
2000-01 3,826 30,099 12.71 677 12,848 5.27
2001-02 4,062 31,977 12.70 721 13,598 5.30
2002-03 4,598 35,087 13.11 815 15,199 5.36

Health Services Social Services

 
Sources: HC Deb 1 Nov 2004 c139W; 

DH, Gross and net PSS expenditure in England 1994-95 to 2002-03, February 2004 

416. We also received evidence to indicate that there is a long way to go before mental 
health ceases to be the “Cinderella” service of the NHS. Mr Niall Dickson, chief executive 
of the King’s Fund, told us: 

“The truth is that the mental health world has consistently suffered from under-
investment under successive governments and its reputation in the wider world […] 
has been that it is not deemed an attractive and exciting place in which to work. […] 
Of course, we have had wider shortages of health staff in all the major professions 
across all specialties, but it is the Cinderella specialties where it has been difficult to 
recruit both the numbers and quality of staff, and mental health is a classic example 
of an area which has been not given the prominence or support that has been 
needed”.495  

The history and current state of mental health services crucially affects the ability of the 
system to accommodate the new legal framework proposed in the draft Bill. The 
Association of Directors of Social Services and the Local Government Association told us:  

 
492 Ev 50,Introduction 

493 Department of Health, NHS Workforce Vacancy Survey, various years; see http://www.publications.doh.gov.uk 

494 Q548, (Ms Hutt AM, then Welsh Assembly Minister for Health and Social Services) 

495 Q 310 (Mr Dickson, King’s Fund) 
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however, that assessment appears to lack rigour and to be based on potentially flawed 
assumptions”.500 

421. Central to the implementation of the draft Bill will be the effect of the Government’s 
proposals on the number of compulsory detentions. We have therefore looked at the data 
on compulsory detentions and the Government’s appraisal of the effect on the numbers of 
detentions in detail. Figure 1 below shows two clear trends: (i) detentions under the Mental 
Health Act in England generally rose to 1998/99; and (ii) since then they have levelled off. 
The 2003/04 total of 45,629 detentions represents a 52 per cent increase on the 1990/91 
level of 29,973, although it is slightly down from the peak of 47,035 in 2001/02.  

Figure 1: Comparison of number of detentions under 1983 Act in England and number of Mental 
Health Review Tribunal hearings in England & Wales 

 
Sources: Department of Health: In patients formally detained in hospitals under the Mental Health Act 1983 and 
other legislation, England: 1992-93 to 2003-04, December 2004 (and previous editions) 

422. We received some evidence throwing light on the trends. The Minister of State at the 
Department of Health, Ms Rosie Winterton MP, told us that the Government expects 
improvements under the NSF to increase the number of people treated early enough to 
prevent them becoming so ill as to warrant use of the Act.501 Some witnesses were prepared 
to make a similar link between community services and compulsion. NACRO told us that: 

“If the resources were provided to give a comprehensive structure of assertive 
outreach services, crisis teams and so on we think that it is far more likely that it 
would be possible to engage with service users on a voluntary basis so that they could 
be helped to maintain their lives in the community without the use of compulsion 
and you would only then be talking about a smaller number of people whose illness 

 
500 Ev 901 (Leeds Mental Health Trust), para 4.10.3 

501 Ev 523 (Department of Health), question 4 
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might deteriorate to the point where compulsory treatment in hospital became 
necessary”.502 

423. We received evidence about the developing provision of assertive outreach treatment 
for patients. This is an intensive form of team-based care provided in the community. 
Assertive outreach teams, working with relatively small caseloads, are proving successful.503 
However, it is remains an open question whether such approaches have a significant 
impact in terms of reducing the number of detentions.  

424. Speculation about the trends in compulsory detentions would be just that, and 
therefore of little utility. The steep increase during the 1990s could, for example, have been 
caused by the psychotic effects of increased substance abuse, public and government 
pressure on psychiatrists to play safe and detain to avoid any risk to the public, or changes 
in modern patterns of practice which have led to shorter admissions and therefore more 
readmissions of patients who frequently relapse.504 Nevertheless it would have been helpful 
for the Government, which has access to the fullest range of data, to have produced a 
thorough analysis which examined the effects and more fully appraised the consequences 
of the changes proposed in the draft Bill. The RIA does no such thing. It asserts, however, 
that there will be no significant increase in the number of persons subjected to compulsory 
powers, as shown in Table 7. 

Table 7: Activity under the 1983 Act and draft Bill 

Annual activity 1983 Act Draft Bill Additional
Detentions 44,400 44,800 +400  
Source: Mental Health Bill Team, Meeting the Workforce Requirements of the Mental Health Bill, November 
2004 

425. The Department admitted that there is limited empirical evidence to corroborate this 
assertion,505 and we have repeatedly heard the argument, from the Royal College of 
Psychiatrists among others, that the proposals in the Bill to widen the definition of mental 
disorder, remove exemptions and lower the bar for the use of compulsory orders, coupled 
with the introduction of community treatment orders, will lead to an inevitable increase in 
the number of detentions.506 King’s College London provided details of research from 
Australia showing increases in community treatment orders and involuntary admissions in 
Victoria between 1993 and 2000, and concluded that the figures suggested there would be a 
“significant increase in the use of compulsion in this country”.507  

426. We have been hampered by the limited information provided to us. The lack of 
empirical evidence and analysis underpinning the assumptions adopted in the Regulatory 
Impact Assessment has caused concern. It is not acceptable to issue an RIA which fails to 
analyse the key factors which will determine the outcome and efficacy of the Bill. Nor is it 
acceptable for the Department to indicate that it has commissioned a variety of studies 
 
502 Q510 (Ms Smith, Nacro) 

503 Q 1086, (Mike Firn, National Forum for Assertive Outreach) 

504 Sometimes called “revolving door patients” 

505 Mental Health Bill Team, Meeting the Workforce Requirements of the Mental Health Bill, November 2004, Appendix 
2 

506 Ev 50 (Royal College of Psychiatrists), question 2 

507 Ev 779 (King’s College, London), para 10.1 
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compulsory patients it felt the Bill would become unworkable. In its response, however, the 
department was unable to tell us.511 We regret this. 

432. The RIA includes three limited considerations of changes in assumptions. The first 
calculates that a 10 per cent increase in detentions would lead to a 20 per cent increase in 
additional staffing requirements.512 As a result, the estimated workforce requirements for 
the Bill, reproduced in Table 8, would increase from 830 whole time equivalents (WTE) to 
approximately 1,000 WTE.  

Table 8: Workforce requirements under the 1983 Act and draft Bill 

Whole Time Equivalents 1983 Act Draft Bill Additional
Psychiatrist 260 390 +130
Other medical staff 60 80 +20
Qualified nurse 20 110 +90
Other nurse 20 40 +20
Other clinical disciplines 0 80 +80
Social worker/AMHP 430 480 +50
Advocates 0 140 +140
Administrative/clerical 320 510 +190
Legal members 30 110 +80
Lay members 80 110 +30
Total 1,220 2,050 +830  
Source: DH, Draft Mental Health Bill Explanatory Notes, Table 4 

433. We are concerned about the implications of this finding. The King’s Fund concluded 
in 2003 that there was “evidence to suggest that the crisis in recruitment and retention of 
mental health professionals persists, and that it threatens to undermine the Government’s 
plans for service reform”.513 Ms Angela Greatley, chief executive of the Sainsbury Centre 
for Mental Health, told us: 

“We are seriously concerned about the implications for staffing with the new 
legislation. That, I think, is both in terms of implementing this Bill if it becomes an 
Act but also the effect on other services, because, of course, where compulsion is 
involved it may mean that the staff who are available will be drawn into that area of 
work and clearly will be less able to undertake the kind of work we all want to see in 
implementing the rest of the national service framework, for example”.514  

The Committee of Leeds Consultant Psychiatrists told us that:  

“We feel that the figures for extra workforce quoted are a serious underestimate of 
the numbers required, and secondly that the necessary expansion, even to the 
numbers predicted in the draft Bill, is unachievable. This alone might render the new 
Act unworkable”.515  

 
511 Ev 473  (Department of Health), question 18 

512 Mental Health Bill Team, Meeting the Workforce Requirements of the Mental Health Bill, November 2004, para 10 

513 King’s Fund, London’s Mental Health Workforce: A Review of Recent Developments, 2003, p. 4 

514 Q286 (Ms Greatley, Sainsbury Centre for Mental Health) 

515 Ev 882 (Committee of Leeds Consultant Psychiatrists (CLCP)) 
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Among the reasons for this, they cited differences across PCTs and local authorities in the 
priority attached to mental health services.521 

438. Even where funds are specially allocated there is some difficulty in determining 
Trusts’ uses of monies. The Audit Commission concluded in 2003 that, across the NHS as 
a whole, it was difficult to trace specially allocated funds because: “the [Department of 
Health] does not require trusts to record in a standard way how the money was spent”. As 
a result, the Commission thought: “funding may not have been applied to the intended 
priority area”. The Commission believed that, in some cases, trusts were using the special 
allocations to address underlying financial difficulties.522 The implementation of a proper 
system for monitoring funding streams will allow the Government to establish whether 
mental health funding is leaking into other priority areas at the clinical level. 

Conclusions 

439. Unfortunately, we have been unable to reach a firm view on the costs of implementing 
the draft Bill because of the inadequacies of the RIA, the absence of a sensitivity analysis 
and uncertainties attaching to the Department’s assumptions. There is a realistic possibility 
that the costs of implementing the Bill will be significantly greater than those estimated by 
the Government in the RIA. Moreover, we are able to point to a number of areas where 
there could be serious problems, such as the diversion of resources from “voluntary” 
services to compulsory detentions, and the inadequacies of capacity in the monitoring 
systems to alert the Government to growing problems.  

Professional Roles 

440. The draft Bill aims to underpin multidisciplinary team approaches in mental health 
care by providing a legal framework that allows the professional boundaries that currently 
exist to be relaxed. The intention is to allow “staff who have the right skills and experience 
to carry out key roles instead of restricting roles automatically to particular professional 
groups”.523 The Bill would spell changes in two key areas. First, the current role of 
Approved Social Worker (ASW) would be replaced by the Approved Mental Health 
Professional (AMHP), who may be drawn from a broader professional background. 
Secondly, the Bill provides for the creation of the role of the “Approved Clinician” who 
would be someone with “special experience in the diagnosis or treatment of mental 
disorder”.524 The clinical supervisor appointed to coordinate and manage care and 
treatment for each patient will be drawn from among Approved Clinicians. The key 
change here is to broaden the range of clinicians available to become clinical supervisors. 

The Approved Mental Health Professional (AMHP) 

441.  Under the current Act, the Approved Social Worker (ASW) is meant to act as an 
independent non-medical safeguard for patients. The ASW is employed by a local 

 
521 King’s Fund, Financing Mental Health Services in London: Central Funding and Local Expenditure, November 2003 

522 Audit Commission, Achieving the NHS Plan, 2003, pp 21-22 

523 Department of Health: Improving Mental Health Law: Towards a new Mental Health Act, September 2004, para 1.8 

524 Draft Mental Health Bill (2004) cl. 3(2) 
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authority, and is therefore independent of the hospital Trust or other institution and its 
medical staff. The British Association of Social Workers described the current position and 
role of the Approved Social Worker: 

“There are currently around 4,500 ASWs, and they make virtually all the applications 
for compulsory admission to hospital under the civil procedures and are therefore 
the main ‘gatekeepers’, ensuring that the legal requirements are met and that a 
proper balance is struck between the interests of the patient and other parties. They 
are in practice the primary interpreters of the ‘conditions for compulsion’ at the 
point of a patient’s first entry into the mental health service […] Since they view the 
situation from a social care perspective, they provide a counterbalance to any 
tendency to over-medicalise what are often multi-dimensional problems. They have 
to be experienced social workers with an additional specialist qualification, and, 
uniquely in local government law, they act in a personal capacity when making 
decisions under the Act, and can therefore be sued as individuals”.525 

442. The draft Bill proposes to replace the role of the ASW with the Approved Mental 
Health Professional. This could be a social worker, mental health nurse or occupational 
therapist who has undertaken special training in the competencies required. The role of the 
AMHP is broadly the same as the current ASW, the only key change being that it would be 
carried out by people with professional backgrounds other than social work. The 
Government has described the proposed AMHP role as follows:  

“The AMHP is responsible for co-ordinating the preliminary examination process 
and for providing a non-medical view when considering, with her/his medical 
colleagues, whether a patient meets the conditions for treatment under the Bill. 
Other duties of the AMHP include: registering patients, appointing nominated 
persons, notifying patients, those with parental responsibility for a patient under 16 
and nominated persons of certain determinations and the availability of advocacy 
services, taking patients to hospital, and taking patients who abscond or who are 
absent without leave into custody”.526 

443. There was some apprehension among nurses and social workers alike about nurses 
and other health care professionals taking on this traditional social work role. The Royal 
College of Nursing and the Welsh Nursing and Midwifery Committee were both 
concerned whether performing the AMHP role could jeopardize the therapeutic 
relationship between nurses and patients.527 The Approved Social Work Interest Group 
(ASWIG), on the other hand, were concerned that professional groups other than social 
workers might be less effective in ensuring that social factors and perspectives are 
considered along with medical concerns528. However, Mr Owen Davies, Senior National 
Officer, Local Government, Unison admitted the key factor is training: 

“neither Unison or [the British Association of Social Workers] is saying only social 
workers can do this but what we are saying I think is there will need to be training of 

 
525 Ev 575 (British Association of Social Workers), para 2 

526 Department of Health: Draft Mental Health Bill (2004): Explanatory Notes, para 35 

527 Ev 579 (Royal College of Nursing), executive summary para 5; Ev 798 (Welsh Nursing and Midwifery Committee), 
section 4; see also Ev 582 (Unison), para 8.4 

528 Ev 860, (Approved Social Work Interest Group (ASWIG)) 
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11 The application of the Bill in Wales 
and devolved issues 

Application of the Bill in Wales 

450. The draft Bill applies to England and Wales. Where appropriate the National 
Assembly for Wales will be responsible for implementation and operational issues in 
Wales. Mental health services in Wales are significantly less developed than those in 
England. The fact that Wales is a sparsely populated and bilingual country brings further 
challenges to the delivery of mental health services. These factors complicate the 
implementation of the draft Bill in Wales. 

451. Many witnesses were concerned that NHS Wales does not currently have the capacity 
to deliver what is envisaged in the draft Bill.536 The Royal College of Psychiatrists provided 
a summary of the features of Welsh mental health services which, they argued, would make 
the implementation of the Bill particularly difficult: 

“Local Health Boards cover smaller areas and populations and command smaller 
budgets compared with Primary Care Trusts in England. They may be less able with 
regard to commissioning of new services; 

“The Care Programme Approach, policy in England since the early 1990s, is just 
being introduced in Wales; 

“There has been no substantial increase in funding for mental health services in 
Wales; 

“There is a higher reliance on unsuitable traditional institutional bases. Community 
services are less developed and there are few facilities and staff who are available for, 
and trained to, deliver assertive outreach and home treatment services particularly 
for people who have a serious mental illness; 

“The specialist forensic mental health services in Wales are poorly placed to respond 
to present challenges and current legislation. In particular, there are few low secure 
services and limited relationships between them and medium secure units. As a 
consequence the forensic services may be poorly placed to take on the challenges of 
this Bill; 

“In 2002 there were 43 vacancies for all consultant psychiatrists in Wales (28% of the 
established workforce) and vacancies in general adult psychiatry posts of 34%”.537 

452. Much of Wales is rural. The delivery of mental health services in rural areas presents 
distinct challenges and these have contributed to the problems in establishing a robust 
infrastructure for mental health services. Rural populations are widely distributed, 
specialist services tend to concentrate on the urban areas and there is difficulty with the 

 
536 Ev 798 (Welsh Nursing & Midwifery Committee), section 3; Ev 244 (Hafal), section 3; Ev 895 (Depression Alliance 

Cymru) 

537 Ev 50 (Royal College of Psychiatrists), additional information section 












































































































































































































































































































