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Summary 

In our previous report on blacklisting we showed the existence of an organised conspiracy 
by some construction firms to deny employment to those workers seen as troublemakers, 
often because of their pursuit of trade union and health and safety issues. In this report, we 
identify how these firms can make amends and also how best practice can be adopted to 
ensure that blacklisting is not allowed to reoccur.  
 
It is clear to us that the role of the state, at a UK, devolved or local level, either as direct 
client or as funder, is central in achieving both objectives. We believe in blacklisting the 
blacklisters. Thus any firm which now blacklists should be disqualified from all publicly 
funded work.  
 
Those who were caught blacklisting in the past should also be excluded unless they 
undertake a process known as ‘self-cleaning’. This would involve various activities, 
including an admission of guilt, full compensation and other appropriate remedial steps. 
We believe that the levels of restitution should not be solely for the companies themselves 
to determine, but must be agreed after negotiations with the relevant trade unions and 
representatives of blacklisted workers. 
 
However, simply ending blacklisting is not enough. We were led into our current enquiries 
as a result of our concern about health and safety in construction and we wish to pursue 
ways of producing a better industry. We have identified the contracts agreed between trade 
unions and EDF for the construction of its Hinkley Point C site as being current best 
practice for the industry and would wish to see the best features of these contracts adopted 
as standard practice throughout the entirety of the public sector and for all publicly funded 
projects. 
 
In particular, we support their mechanisms for ongoing monitoring and reporting 
procedures for health and safety, as well as the commitment to direct employment and the 
establishment of an employment brokerage for all jobs on the site. We will be urging the 
UK and devolved Governments to implement these standards on all publicly funded 
contracts in future. 
 
Two other points are worth making. Many of those who were blacklisted have not yet been 
contacted and been made aware of their status. We will look at ways in which 100% 
notification can be achieved. Finally, we want to pay tribute to both the Welsh 
Government, who have taken a clear and unequivocal ethical stance on this issue and 
provided a political lead which many other bodies in the public sector have subsequently 
followed, and to the activists of the Blacklisting Support Group, who have fought over a 
long number of years to maintain this issue in the public eye and to seek recognition for 
the injustices experienced by so many working people. 
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Conclusions and recommendations 

Addressing the crimes of the past 

1. We welcome the steps taken by the eight construction companies who have set up a 
compensation scheme for victims of blacklisting. We understand that discussions are 
underway between interested parties so will not comment on either the details of the 
scheme or the progress of the negotiations at this stage. However, we would expect 
that the key principles of apology, adequate compensation – not only for possible 
loss of earnings – and employee assistance for those still of working age, will form 
key parts of any agreed scheme. (Paragraph 16) 

2. All the information available to us suggests that most of the firms involved would 
have continued to use TCA and its sinister and odious practices had they not been 
caught. This view was epitomised by the appalling performance at the Committee by 
Stephen Ratcliffe, Director, UK Contractors. In these circumstances, the onus lies 
with the construction firms involved to clearly and unequivocally demonstrate that 
their repentance is genuine. This will not be achieved by parsimony, whether of cash 
or of spirit. (Paragraph 17) 

3. We are also aware of fears that, in the event of a disagreement between the 
negotiators, there will be a unilateral introduction of a compensation scheme. We 
believe that, to be accepted as valid, any compensation scheme will have to be agreed 
between representatives of the sinners and representatives of the sufferers. We would 
regard any unilateral introduction of a compensation scheme to be an act of bad faith 
by those involved, likely to be motivated by a desire to minimise financial and 
reputational damage rather than being a genuine attempt to address the crimes of the 
past. (Paragraph 18) 

4. We welcome the efforts of the ICO which have been made to date, particularly its 
work with the DWP, to identify and contact those individuals who were blacklisted 
and may be eligible to receive compensation. However, we are concerned that there 
may be many more individuals who may need to be contacted. We recommend that 
all parties involved be brought together in order to discuss how best more victims 
can be contacted. We also endorse the view of the Welsh Government and others 
that the families of victims should also be eligible for compensation when the 
original victim has passed away. (Paragraph 19) 

Towards best practice: procurement in the public sector 

5. We welcome the Welsh Government’s pioneering approach to tackling blacklisting 
through public procurement and congratulate them for the political leadership they 
have shown on this issue. If the UK Government are reluctant to issue statutory 
guidance, we are keen that such measures should have the strongest possible legal 
foundation and recommend that consideration be given to devolving the appropriate 
legislative powers to enable the Welsh Government to put its guidance on a statutory 
footing. (Paragraph 30) 
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6. Self-cleaning is an important step as it places responsibility on contractors to 
demonstrate how they have changed and to make amends for their past blacklisting 
activity. We recommend that firms that have been involved in blacklisting should be 
required to demonstrate how they have self-cleaned before being allowed to tender 
for future public contracts. It is our view that firms which do not participate fully in 
an agreed compensation scheme after having been caught using the blacklisting 
service of TCA or any similar conspiracy, should be deemed not to have ‘self-
cleaned’. (Paragraph 31) 

7. We recommend that the UK and devolved Governments take appropriate steps to 
prevent those companies which have participated in blacklisting, and which have not 
adequately self-cleaned, from being allowed to tender for publicly funded contracts 
in future. During the next stage of our inquiry, we will take evidence on what 
measures would be required to implement these proposals and to extend them into 
procurement in the private sector. (Paragraph 32) 

Towards best practice: procurement in the public sector 

8. It is essential that workers feel that they are able to report potentially life threatening 
health and safety concerns without fear. Adequate reporting systems are a vital part 
of preventing the threat to workers of blacklisting and ensuring a robust health and 
safety culture. We recognise that there will be some variation in the exact systems 
used for different projects, but recommend that reporting and monitoring systems 
included in the EDF model should be incorporated into future public contracts as 
standard practice. (Paragraph 41) 

9. We recommend that direct employment and transparent recruitment practices 
should be standard for all public sector contracts in the construction industry, and 
will seek further evidence on what measures would be necessary to ensure that this is 
also standard practice in this industry within the private sector. (Paragraph 45) 

10. We regard the Common Framework Agreement between EDF and the Trade 
Unions as the current best practice model of employment in the construction 
industry. While we recognise that specific terms may vary for different contracts, the 
HPC negotiations provide a model of co-operation between clients, unions and 
contractors that should be standard practice in negotiating conditions on contracts 
involving public money. Engagement with the Trade Unions, and the expectations 
placed on contractors as a result of this, is of paramount importance if blacklisting is 
to be stamped out and, ultimately, if high health and safety standards in the 
workplace are to be upheld. (Paragraph 48) 

Legislative framework 

11. While the best practice examples we have outlined, both in terms of guidance for 
public procurement and the Common Framework Agreement between EDF Energy 
and the trade unions, provide an exemplary model for future contracts and 
procurement practices, they are entirely based on voluntary agreements. 
Construction workers should not be dependent on the good will of clients to ensure 
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their safety at work, nor indeed their future employment free from blacklisting.  
(Paragraph 52) 

12. Several of our witnesses have alleged that the illegal practice of blacklisting is 
ongoing. In the absence of any prosecutions for blacklisting since the 2010 
regulations were introduced, it is hard to assess the effectiveness of the current 
legislation.  (Paragraph 53) 

13. We believe that the UK and devolved Governments should recognise the absolutely 
crucial role that they play as client or funders of the vast majority of construction 
work in the UK; that the role of the client, properly exercised, allows enormous 
control, not only over the construction companies but also their subcontractors and 
suppliers. Consideration must now be given to how this enormous power can be 
wielded, not only to drive blacklisting out of the construction industry, but also for 
other beneficial purposes. We will give further consideration to these matters in 
future meetings.  (Paragraph 54) 
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1 Introduction 

Background 

1. Blacklisting is the practice of systematically denying individuals employment on the 
basis of information, accurate or not, held in some kind of database. The Economic 
League, an organisation founded in 1919 to combat what its members saw as subversion, 
communism and opposition to free enterprise, was caught blacklisting in the 1980s.1 This 
led to media attention and an inquiry by the then Employment Committee of the House of 
Commons.2 Subsequently, both the accuracy of the information held by the Economic 
League and the use to which it was put came under intense scrutiny, and the League was 
disbanded in 1993.  

2. Within the Economic League there had been a section dealing with construction, called 
the Support Group, and with the closure of the Economic League this evolved into The 
Consulting Association (TCA), under the leadership and guidance of Cullum McAlpine of 
Sir Robert McAlpine and others. TCA provided a blacklisting service, whereby companies 
could submit names and details of workers they deemed to be unsuitable to a central list 
and to check prospective employees against this list. In February 2009, TCA was raided by 
the Information Commissioner’s Office (ICO), which found evidence of offences related to 
breach of data protection laws, prohibited under the Data Protection Act 1998 and the 
Trade Union and Labour Relations (Consolidation) Act 1992.  

3. The Employment Relations Act 1999 had made provisions for regulations on 
blacklisting to be introduced. Following the raid on TCA and consultation, these 
regulations were introduced in the Employment Relations Act 1999 (Blacklists) 2010. This 
prohibited any person from compiling, using, selling or supplying a “prohibited list”. A 
“prohibited list” is defined as one that “contains details of persons who are or have been 
members of trade unions or persons who are taking part or have taken part in the activities 
of trade unions” and which “is compiled with a view to being used by employers or 
employment agencies for the purposes of discrimination in relation to recruitment or in 
relation to the treatment of workers”.3  

Our inquiry 

4. In April 2011, we launched our inquiries into Health and Safety in Scotland.4 During the 
course of those inquiries, we heard accusations that workers who raised health and safety 
concerns, especially in the construction industry, were labelled as ‘troublemakers’ and 
likely to be denied further employment. This, added to the fact that the rate of fatal 
accidents in the workplace is higher in Scotland than in the rest of the UK, gave us 

 
1 http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf, p 5 

2 ibid. 

3 http://www.legislation.gov.uk/uksi/2010/493/crossheading/general-prohibition/made  

4 http://www.parliament.uk/business/committees/committees-a-z/commons-select/scottish-affairs-committee/news/hse-
terms-of-reference/  

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf
http://www.legislation.gov.uk/uksi/2010/493/crossheading/general-prohibition/made
http://www.parliament.uk/business/committees/committees-a-z/commons-select/scottish-affairs-committee/news/hse-terms-of-reference/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/scottish-affairs-committee/news/hse-terms-of-reference/
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significant cause for concern.5 Accordingly, we decided to launch a separate inquiry into 
the issue of blacklisting in employment, particularly in the construction industry.  

5. We launched our inquiry into Blacklisting in Employment on 27 June 2012, and 
published our first interim report on 16 April 2013.6 That report focused specifically on the 
work of TCA. We also discussed the issue of compensation for those workers who had 
been blacklisted and agreed to take more evidence on this topic.7 Since the publication of 
our report, significant progress has been made in highlighting and addressing issues 
relating to blacklisting: the ICO has launched its own investigation8; many victims of 
blacklisting are bringing individual case to the High Court,9 and a new compensation 
scheme, The Construction Workers Compensation Scheme (TCWCS), for blacklisted 
workers has been launched by eight of the companies that used the services of TCA.10 
While our previous report concentrated on historical incidences of blacklisting, we 
remained unconvinced that the practice was purely a historic one and we therefore 
continued to investigate the issue. We called for further evidence on four key questions: : 

• Is blacklisting still taking place, both within the construction industry and more widely, 
and especially in Scotland? 

• Who should qualify for compensation? Anyone whose name appeared on a blacklist, or 
those who can prove that they were adversely affected by blacklisting? Who should 
provide that compensation? 

• What penalties are appropriate for those firms and individuals who engaged in 
blacklisting and who benefited financially from the process, and is it appropriate to 
introduce a degree of retrospection? In addition, should firms which have been 
involved in blacklisted be prevented from tendering for public sector contracts in 
future? Or should they only be allowed to tender if they pay compensation? 

• Is the existing legislation against blacklisting sufficient, if properly enforced, or is a 
change to the law needed to eradicate the practice? 

6. The purpose of this second interim report is to identify ways of moving forward, both by 
addressing the crimes of the past and by identifying rules and structures to prevent such 
widespread and systematic exclusion of workers from employment from ever happening 
again. It focuses on two key areas: first, we consider the historical practice of blacklisting 
and assess how those who have participated in this practice should make amends for what 
they have done, and how victims of blacklisting should be compensated. Second, we set out 
examples of best practice both in the public and private sectors in attempting to eradicate 
blacklisting in the construction industry once and for all. In conclusion, we briefly raise the 
question of whether legislative reform or new legislation is required to eradicate 
blacklisting, which will be the focus of the next phase of our inquiry.  

 
5 http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf 

6 http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/107102.htm  

7 http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf, p.24 

8 http://ico.org.uk/for_the_public/topic_specific_guides/construction_blacklist 

9 http://www.building.co.uk/blacklisting-high-court-cases-put-back-to-spring/5064382.article 

10 See the next chapter of this report for further details.  

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/107102.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf


Blacklisting in Employment 9 

 

7. We are grateful to all the witnesses who have appeared before the Committee in the 
course of this inquiry, and to those who have submitted written evidence. A full list of 
witnesses is Annexed to this report. We also thank the National Assembly for Wales for 
their welcome to the Senedd, Cardiff Bay, and for allowing us to make use of their facilities 
to hold a formal evidence session with the Welsh Government and a number of informal 
meetings in connection with this inquiry. 
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2 Addressing the crimes of the past 

Compensation scheme 

8. In our previous report, we presented evidence which identified that a number of major 
construction companies had been members of The Consulting Association (TCA), and 
paid for the ‘name checking’ services provided by them.11 On 10 October 2013, eight of 
those companies, who are due to face litigation in the High Court (Sir Robert McAlpine, 
Balfour Beatty, Carillion, Costain, Kier, Laing O’Rourke, Skanska and Vinci), announced 
plans to develop a scheme that will pay compensation to those workers whose names were 
held by TCA.12  

9. We have written to all the companies that have been implicated in using the services of 
TCA, but who have yet to sign up to the scheme to ask for the reasons why they have not 
signed up. Several companies have replied, indicating that they are waiting for the final 
details of the scheme to emerge before making a decision.13 Others have denied making 
any use of TCA’s blacklisting service,14 or were not contacted about signing up to the 
scheme.15 Copies of the replies received to date have been published on the Committee’s 
website.16 We will review all responses in due course. 

10. The proposed details of The Construction Workers Compensation Scheme (TCWCS) 
were announced in November 2013: 

• Compensation payments are anticipated to start from a base of £1,000 per person up to 
a maximum of £100,000 per person. 

• There will be no admission of liability by the companies involved in the scheme. 

• Workers taking part will be required to drop all other legal claims.  

• There will be a ‘twin track approach’, with the fast-track offering workers fixed 
amounts depending on the information contained on their blacklisting file. A longer 
review would examine losses suffered by the worker. The latter process is intended for 
more serious cases. 

 
11 Our previous report listed these companies: Amey, AMEC, BAM Nuttall, B Sunley and Sons,Balfour Beatty, 

Ballas,CB&I, Cleveland Bridge UK Ltd, Costain, Crown House (Carillion/Tarmac), Diamond M&E, Dudley Bower & Co 
Ltd, EMCOR (UK) plc, Haden Young, John Mowlem Ltd, Lovell Construction Ltd, Miller Construction Limited, Morgan 
Sindall, Morrison Construction Group, N G Bailey, Renew Holdings plc Shepherd Engineering Services, Sias Building 
Services, Spie Matthew Hall. Sunley Holdings plc, Taylor Wimpey, Turiff Construction, Tysons Contractors, Walter 
Llewelyn and Sons, Whessoe, Wilmott Dixon Ltc, and Vinci 
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf  

12 http://www.building.co.uk/major-contractors-launch-blacklisting-compensation-scheme/5061950.article 

13 BAM Nuttall, EMCOR, NG Bailey 

14 Amey, Shepherd Group, Whessoe, Renew Holdings, AMEC, Miller Construction, Galliford Try (on behalf of Morrison 
Construction Group), Spie Matthew Hall, Taylor Wimpey 

15 Willmott Dixon 

16 http://www.parliament.uk/documents/commons-committees/scottish-
affairs/Blacklisting%20Compensation%20Scheme%20Correspondence.pdf 

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/1071/1071.pdf
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• There is no intention to hold hearings into blacklisted workers’ claims. The majority of 
cases will be resolved on paper. 17 

 
11. A spokesperson for the scheme claimed that it was designed to “provide affected 
workers with a genuine and preferable alternative to High Court action by removing many 
of the hurdles that would be faced through litigation and offering much faster access to 
compensation payments”.18 

12. However, representatives of The Blacklist Support Group and a number of trade 
unions representing construction workers reacted angrily to the proposed scheme.19 Steve 
Murphy, General Secretary, UCATT, described it as “a complete travesty of justice” on the 
grounds that the levels of compensation suggested were inadequate and that the companies 
involved refused to accept liability.20 Phil Whitehurst, National Officer for Construction, 
GMB, told us that “[contractors] are after a cheap package to vindicate what they have 
done” and “putting a gagging order on it as well is an absolute shambles”.21 Bernard 
McAuley, National Officer for Construction, Unite, commented that the way that the 
construction companies have “tried to exclude the trade unions and deal directly with 
individuals clearly shows contempt”.22  

13. On 3 February 2014, the first full round table talks for TCWCS took place. Dave Smith, 
of the Blacklist Support Group criticised the offer of £1,000 compensation as a “fast track 
alternative to justice” and said that the ball was now firmly in the court of the employers to 
respond to the demands of the employees. No agreement was reached at these talks.23  

Identifying the victim 

14. One of the key concerns raised in relation to the scheme was about the criteria for 
individual eligibility for receiving compensation, and how eligible individuals would be 
identified and notified. Blacklisting is a covert procedure, and therefore there are a number 
of complex issues involved in identifying who should receive compensation. Many of those 
who are on the blacklist are unaware that this is the case, and so would not see any reason 
to claim. In November 2013, the ICO took steps to remedy this by using information that it 
had received from the Department for Work and Pensions to write to approximately 1,200 
individuals on TCA’s blacklist.24 In an update received on 31 January 2014, the ICO told 
us that it had since contacted a further 500 individuals. It had also responded to 1,500 
individual subject access requests.25 It remains unclear how many individuals were 

 
17 http://www.building.co.uk/ucatt-slams-blacklisting-compensation-scheme/5063110.article  

18 ibid. 

19 http://www.building.co.uk/blacklisted-workers-storm-out-of-compensation-talks/5063164.article  
20 http://www.building.co.uk/ucatt-slams-blacklisting-compensation-scheme/5063110.article  
21 Q3576 

22 Q3577 

23 http://www.building.co.uk/news/no-deal-in-blacklisting-compensation-talks/5066282.article 

24 http://www.cnplus.co.uk/data-watchdog-to-contact-over-1000-blacklist-victims/8655819.article 

25 Letter to the Chair from the Deputy Commissioner, ICO, 31 January 2014 

http://www.building.co.uk/ucatt-slams-blacklisting-compensation-scheme/5063110.article
http://www.building.co.uk/blacklisted-workers-storm-out-of-compensation-talks/5063164.article
http://www.building.co.uk/ucatt-slams-blacklisting-compensation-scheme/5063110.article
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blacklisted and we are concerned that steps taken to date have not met with the level of 
success that we believe is necessary.  

15. Furthermore, others cannot be contacted as they have died since the list was compiled. 
The ICO has identified approximately 250 such cases to date.26 This raises the question of 
whether compensation is due to dependants. Suffering as a result of blacklisting goes 
beyond those who are named directly on any list and can ‘prove’ that they suffered 
employment discrimination as a direct result of this.27 Witnesses suggested that the scope 
of those who can claim compensation should be broad. Jane Hutt AM, Minister for 
Finance, Welsh Government, pointed out that:  

We talk about the “victim” of blacklisting. However, there could be a case whereby 
it is not just the member of the workforce or the person who did not get the job 
who is affected, but the family as well...it seems to me, very clearly, that it is 
“victims”, through loss of earnings or distress caused.28 

16. We welcome the steps taken by the eight construction companies who have set up a 
compensation scheme for victims of blacklisting. We understand that discussions are 
underway between interested parties so will not comment on either the details of the 
scheme or the progress of the negotiations at this stage. However, we would expect that 
the key principles of apology, adequate compensation – not only for possible loss of 
earnings – and employee assistance for those still of working age, will form key parts of 
any agreed scheme. 

17. All the information available to us suggests that most of the firms involved would 
have continued to use TCA and its sinister and odious practices had they not been 
caught. This view was epitomised by the appalling performance at the Committee by 
Stephen Ratcliffe, Director, UK Contractors.29 In these circumstances, the onus lies 
with the construction firms involved to clearly and unequivocally demonstrate that 
their repentance is genuine. This will not be achieved by parsimony, whether of cash or 
of spirit.  

18. We are also aware of fears that, in the event of a disagreement between the 
negotiators, there will be a unilateral introduction of a compensation scheme. We 
believe that, to be accepted as valid, any compensation scheme will have to be agreed 
between representatives of the sinners and representatives of the sufferers. We would 
regard any unilateral introduction of a compensation scheme to be an act of bad faith 
by those involved, likely to be motivated by a desire to minimise financial and 
reputational damage rather than being a genuine attempt to address the crimes of the 
past.  

19. We welcome the efforts of the ICO which have been made to date, particularly its 
work with the DWP, to identify and contact those individuals who were blacklisted and 
may be eligible to receive compensation. However, we are concerned that there may be 

 
26 ibid. 

27 Q3577 

28 Q3104 

29 Qq 2689-2948 
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many more individuals who may need to be contacted. We recommend that all parties 
involved be brought together in order to discuss how best more victims can be 
contacted. We also endorse the view of the Welsh Government and others that the 
families of victims should also be eligible for compensation when the original victim 
has passed away. 
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3 Towards best practice: procurement in 
the public sector 
20. As well as seeking redress for the victims of blacklisting, a key part of our inquiry has 
been to explore how best blacklisting can be eradicated. We found examples of best 
practice in both the public and private sectors, and it is to these examples we now turn. 

Public procurement: a lead from Wales 

21. Following the Information Commissioner’s Office’s investigation into blacklisting in 
2009 which uncovered The Consulting Association’s (TCA) blacklisting of 3,212 people, 
the BBC subsequently reported that at least 111 of these were Welsh workers.30 

22. The Welsh Government spends approximately £4.3bn per annum on procurement, of 
which around £1bn is spent on construction.31 In June 2013, the Welsh Government 
produced a Policy Advice Note (PAN) with the specific aim of tackling blacklisting 
through public procurement. The note sets out guidance for public sector organisations 
about blacklisting and how to exclude contractors that have been involved in the practice 
from tendering for public contracts, unless they have complied with the conditions set out 
below.32 This was the first guidance of its kind to be issued at Government level in the UK.  

23. The measures outlined in the note focus on the introduction of new Pre-Qualification 
Questions (PQQs) and the requirement that contractors previously alleged to have 
engaged in blacklisting demonstrate adequate “self-cleaning”, discussed in the following 
section.33 The PQQs apply to companies tendering for public contracts via the newly-
established Welsh National Procurement Service. So far, 78 public sector bodies in Wales 
have signed up to this service, which includes a formal commitment to only procure 
through this route.34 This covers 20 – 30% of the public sector’s contracts in Wales.35 

24. Following the publication of the Welsh Government’s advice, the Scottish Government 
released a similar set of guidelines on 20 November 2013, immediately prior to our 
meeting with the Welsh Government. The Scottish Government stated that it is 
“determined to ensure that blacklisting is not used in connection with the performance of 
public contracts in Scotland”.36 While very similar to the Welsh Government’s PAN, the 
Scottish Government’s equivalent Scottish Policy Procurement Note (SPPN) also included 
a new contract clause in its standard terms and conditions which allows for termination of 
a contract if a contractor is found to have breached legislation subsequent to being 

 
30 http://www.bbc.co.uk/news/uk-wales-21319239 

31 http://wales.gov.uk/about/cabinet/cabinetstatements/2012/welshprocurement/?lang=en  

32 prp.wales.gov.uk/docs/prp/toolkit/130910blacklistingpanfinal.doc  

33 See below for further detail. 
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36 http://scotland.gov.uk/Resource/0043/00438311.pdf 
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awarded that contract.37 The Welsh and Scottish Governments have both stated that they 
are following the progress of our inquiry with interest and that they may review and amend 
their guidance following the outcomes and recommendations presented in our reports.38 

25. Both the Welsh and Scottish Government’s advice is non-statutory and therefore non-
mandatory. Jane Hutt AM stated that this is currently the case for all public procurement 
policy in Wales as the Welsh Government does not have legislative competence in this 
area.39. Ms Hutt therefore emphasised the importance of political and ministerial leadership 
on this issue. She described the Welsh Government’s PAN as a “message to the 
construction industry”, and recognised that the Welsh Government will be held 
responsible for enforcing this. She said that “we must not underestimate that political and 
ministerial leadership can have a lot of clout, even in the absence of mandatory 
guidance”.40  

26. Sean Bradley, Legal Advisor to the Welsh Government, explained that the Welsh 
Government does not have the powers within the current devolution settlement to impose 
mandatory guidance on contracting authorities.41 However, the advice note “does have a 
legal impact to the extent that the Welsh Ministers are committing to comply with this 
policy advice note in their own procurement”.42 The UK Government has not yet issued 
any comparable guidance. Both the Scottish and UK Governments have the necessary 
legislative powers to put in place statutory guidance. We recommend that they do so. 

Pre-qualification questions 

27. One of the ways in which the Welsh and Scottish Governments are attempting to 
address blacklisting through procurement is by introducing new Pre-Qualification 
Questions (PQQs) into their tendering processes. These require potential contractors to 
disclose whether they have ever been involved in blacklisting and, if so, to demonstrate 
what remedial action has been taken to prevent the practice from occurring in future.43 The 
exclusion of contractors through PQQs is subject to certain requirements, notably with 
reference to their meeting the conditions of ‘self-cleaning’.  

Self-cleaning 

28. If contractors admit to blacklisting through PQQs, then in principle, it is possible for 
contracting authorities to exclude these contractors from tendering for public contracts. 
However, as Jane Hutt explained, a blanket ban on such companies would not be lawful: 
exclusions must be proportionate and considered on a case by case basis. The exclusion 
must also be justified on the evidence: usually, this would entail an admission of 

 
37 ibid. 

38 ibid., p.5 

39 Q3106 

40 Q3113 

41 Q3111 

42 ibid. 

43 prp.wales.gov.uk/docs/prp/toolkit/130910blacklistingpanfinal.doc, 
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wrongdoing by the operator or the decision of a tribunal, court or public body exercising 
similar functions.44 Exclusion cannot be used as means of punishing operators for past 
wrongdoing: it must be a means of putting right wrongdoing and ensuring that it does not 
happen again. This is referred to as ‘self-cleaning’. 

29. The Welsh Government’s Policy Advice Note outlines the process of self-cleaning as 
follows: 

• Clarification of the relevant facts and circumstances: what are the facts and 
circumstances of the wrongdoing? When did the wrongdoing take place? Has there 
been any subsequent wrongdoing? 

• Effective repair of the damage caused: what has the economic operator done to repair 
the damage caused by its wrongdoing? This could take the form of compensation to the 
victims of blacklisting but does not entitle the contracting authority to require an 
apology 

• Personnel measures: have any staffing/personnel measures been put in place to avoid 
re-occurrence? 

• Structural and organisational measures: what structural and organisational measures 
have been put in place to avoid a re-occurrence?45  

The Welsh Government has not yet excluded any contractors through this process: 
however, the guidance was only published on 10 September 2013.46  

30. We welcome the Welsh Government’s pioneering approach to tackling blacklisting 
through public procurement and congratulate them for the political leadership they 
have shown on this issue. If the UK Government are reluctant to issue statutory 
guidance, we are keen that such measures should have the strongest possible legal 
foundation and recommend that consideration be given to devolving the appropriate 
legislative powers to enable the Welsh Government to put its guidance on a statutory 
footing.  

31. Self-cleaning is an important step as it places responsibility on contractors to 
demonstrate how they have changed and to make amends for their past blacklisting 
activity. We recommend that firms that have been involved in blacklisting should be 
required to demonstrate how they have self-cleaned before being allowed to tender for 
future public contracts. It is our view that firms which do not participate fully in an 
agreed compensation scheme after having been caught using the blacklisting service of 
TCA or any similar conspiracy, should be deemed not to have ‘self-cleaned’. 

32. We recommend that the UK and devolved Governments take appropriate steps to 
prevent those companies which have participated in blacklisting, and which have not 
adequately self-cleaned, from being allowed to tender for publicly funded contracts in 
future. During the next stage of our inquiry, we will take evidence on what measures 

 
44 prp.wales.gov.uk/docs/prp/toolkit/130910blacklistingpanfinal.doc, p.6 

45 prp.wales.gov.uk/docs/prp/toolkit/130910blacklistingpanfinal.doc 
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would be required to implement these proposals and to extend them into procurement 
in the private sector.  
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4 Towards best practice: employment 
contracts in the private sector 
33. Addressing blacklisting solely through procurement relies on contractors being truthful 
about their activities and does little to protect the workforce once a contract has been 
awarded. The current guidance in Scotland and Wales is also only applicable in the public 
sector. However, we have also identified a new model of best practice in employment 
contracts in the private sector – which seeks to eradicate the potential for any blacklisting 
of workers in the future. 

EDF and trade unions at Hinkley Point C 

34. EDF Energy will lead a consortium in building the new Hinkley Point C (HPC) nuclear 
power plant. It will cost an estimated £16bn to build,47 with around 25,000 jobs being 
created on site over the lifetime of the plant.48 At the peak of construction there will be 
approximately 5,600 workers on site. Construction will begin in 2014.  

35. In November 2013, it was announced that EDF Energy and the Unite, GMB and 
UCATT Trade Unions had reached a major new labour agreement for construction 
workers at the plant. The Common Framework Agreement (CFA) was agreed through 
early engagement between EDF Energy as the client, and the trade unions. In their written 
evidence to the Committee, EDF confirmed that the Agreement “specifically preclude[s] 
any form of blacklisting for both EDF Energy and our contractors”.49 Kevin Coyne, 
National Officer for Energy and Utilities for Unite, commented that the Agreement “sets a 
new benchmark for pay, conditions and apprenticeships”, and is “a cutting edge agreement 
for a cutting edge new nuclear project at Hinkley Point”.50 GMB claimed that it will 
“[guarantee] that the signatory unions will be provided with the necessary facilities to 
ensure workers are treated fairly”51, while Steve Murphy, UCATT General Secretary, 
claimed that the agreement would act as the “blueprint for all major future construction 
projects”.52  

36. The CFA contains a number of provisions that are intended to protect workers against 
blacklisting, including the capacity for workers to report health and safety concerns 
anonymously, a commitment to direct employment, and the establishment of an 
employment brokerage for all jobs on the site. Ultimately these should contribute to 
creating a culture in which the health and safety of workers is of paramount importance, 
and workers can report concerns without fear of being blacklisted.  

 
47 http://www.bbc.co.uk/news/business-24604218 

48 http://www.edfenergy.com/about-us/energy-generation/new-nuclear/supplier-opportunities/documents/HPC-HSE-
Standard.pdf, p.7 

49 Ev 114  

50 http://www.gmb.org.uk/newsroom/agreement-on-hinkley-point-c 
51 http://www.ucatt.org.uk/construction-unions-sign-ground-breaking-hinkley-point-agreement 
52 ibid.  
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37. To ensure that the CFA is deployed effectively, EDF has established an Employment 
Affairs Unit (EAU).53 The EAU will monitor and audit key points of the Agreement, 
including the use of directly employed workers on the site (see below). EDF told the 
Committee that there would be sanctions for contractors if they break the terms of the 
Agreement, ranging from financial penalties to removal from the project.54 Nigel Cann, 
Construction Director for EDF at HPC, told us that while there is not a list of fixed 
penalties, EDF accept that they “have to make [the level of penalty] meaningful”.55 Phil 
Whitehurst, National Officer for Construction, Unite, told us he was confident in the 
arrangements should a contractor engage in blacklisting. He said: “it would go to the joint 
project board, which would decide what course of action to take. Because we are involved 
with the client, we can talk with the client about our findings, and it is discussed with all the 
contractors—100% engagement”.56 

On-going monitoring and reporting procedures for health and safety 

38. There is a clear link between blacklisting and poor health and safety standards in the 
construction industry.57 Workers must be free to voice concerns about health and safety on 
sites, and union shop stewards play a key role in this. Evidence to our inquiry has clearly 
demonstrated that with union membership comes the risk of being blacklisted, particularly 
if the union member in question is responsible for raising health and safety issues with 
clients/contractors.58 As such we are concerned that protecting workers against blacklisting 
should not begin and end at the procurement and recruitment stage. There must be 
provisions in place to allow reporting of health and safety concerns, and processes to 
encourage workers to make use of these provisions and encourage an open culture. 

39. Nigel Cann explained that an ‘organisational learning tool’ has been put in place at 
HPC to allow workers to raise issues. He explained: 

We call them learning reports, but they are called various things across industry. 
You can raise a report anonymously or put your name to it. Every learning report 
raised is processed; it goes to what we call a screening committee, which will look at 
it. The reason it goes for screening is to see whether immediate action needs to be 
taken, but every issue that is raised is processed.59 

40. To encourage workers to use this system, EDF have been displaying issues that have 
been raised and the subsequent action taken in a prominent position in the main canteen 
on site. Reports can be anonymous, but Mr Cann explained that if workers had chosen to 
put their names to them: “we did things like learning report of the month, to encourage 
people so that they knew that we had valued it both managerially and as the client, we 
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made visible the fact that that was the culture that we were expecting”.60 Kevin Coyne 
stated that the provision to report anonymously acted as a “safeguard” for 
workers.61.However, as reports will be audited through the Employment Affairs Unit, Mr 
Coyne also pointed out that it would be possible to “understand the reasons why somebody 
felt the need to report anonymously rather than reporting openly”.62 This might indicate 
whether workers continued to feel that blacklisting was a threat. However, both Mr Coyne 
and Barbara Jones, EDF’s Human Resources Director, also acknowledged that there could 
be reasons why an employee would report anonymously that were not related to fear of 
blacklisting.63  

41. It is essential that workers feel that they are able to report potentially life 
threatening health and safety concerns without fear. Adequate reporting systems are a 
vital part of preventing the threat to workers of blacklisting and ensuring a robust 
health and safety culture. We recognise that there will be some variation in the exact 
systems used for different projects, but recommend that reporting and monitoring 
systems included in the EDF model should be incorporated into future public contracts 
as standard practice. 

Employment brokerage and direct employment 

42. Construction firms that used TCA’s blacklisting service have previously claimed that 
they were not legally responsible for blacklisted workers where the workers were employed 
via an agency.64 Agency workers do not enjoy the same level of employment rights as 
directly employed workers, and this includes protection against blacklisting and 
discrimination on the basis of trade union membership. They are also likely to be removed 
from the job if they voice concerns. Bernard McAuley, National Officer for Construction 
for Unite, told us that: “if anybody raises issues of health and safety or about industrial 
relations on site, it means, in itself, that they are no longer required on site because the 
agencies remove them”.65 Bernard McAuley, Kevin Coyne, Steve Murphy and Phil 
Whitehurst all told us that they believe that direct employment is key to ensuring the 
success of the HPC project Agreement.66 

43. The Common Framework Agreement recognises that trade unions play a crucial role 
in ensuring high health and safety standards, and witnesses explained to us that direct 
employment is a precursor to creating a highly unionised workforce. Steve Murphy 
explained the difficulties of encouraging non-directly employed workers to engage with the 
trade unions: 

They have absolutely no employment rights. If you are doing [agency and payroll 
company work], it is desperation to get a job. If you are walking to the factory gates 
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or walking up to that building site, your head is down and you do not want to 
engage with anybody. I have seen that myself. People will not talk to you; all they 
want to do is get the wage at the end of the week.67 

44.  EDF has made a commitment to direct employment at the Hinkley Point site. As well 
as ensuring that all workers benefit from the conditions of the Agreement, this 
commitment brings with it a set of practices that protect workers against blacklisting. Nigel 
Cann explained that EDF is committed to a transparent recruitment process which all 
contractors must recruit through, including contractors who bring in their own 
workforces.68 Phil Whitehurst, Unite’s National Office for Construction, explained further: 
“there is an employment brokerage, where everybody who applies for a job has to go 
through safety vetting and everything, so everybody’s applications will be monitored”.69 
Applicants will also receive feedback on failed applications, so that it is possible to see if 
there are patterns emerging in people not getting work that might indicate blacklisting is 
taking place. Kevin Coyne noted that this is “something that goes on in every other sphere 
of industry, but never within the construction industry. It is a really important process”.70 

45. We recommend that direct employment and transparent recruitment practices 
should be standard for all public sector contracts in the construction industry, and will 
seek further evidence on what measures would be necessary to ensure that this is also 
standard practice in this industry within the private sector. 

46. Mr Cann told the Committee that as HPC is a nuclear project, health and safety 
standards are far higher than in general construction. EDF is also a very large client, and 
HPC a very large project. These factors meant that EDF Energy has been able to exert a 
high level of influence over negotiations with contractors,71 essentially offering them the 
choice of accepting the terms of the Common Framework Agreement or not getting the 
contract.72  

47. However, both EDF and the trade unions were convinced that the relatively unusual 
circumstances on the HPC project should not mean that the agreements reached are not 
replicable on other projects. Barbara Jones, Human Resources Director, EDF, told us that 
“the spirit in which it has been done” involves joint working between the client, unions and 
contractors and is “absolutely replicable”.73 The Trade Union representatives agreed, and 
stated that underpinning the terms of the agreement was a willingness of behalf of EDF, as 
the client, to engage meaningfully with them.74 Steve Murphy also pointed out that the 
Government is the single biggest client in the construction trade in the UK, accounting for 
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approximately 80% of all contracting.75 It should therefore be able to exert a similarly high 
level of influence over its contractors. 

48. We regard the Common Framework Agreement between EDF and the Trade 
Unions as the current best practice model of employment in the construction industry. 
While we recognise that specific terms may vary for different contracts, the HPC 
negotiations provide a model of co-operation between clients, unions and contractors 
that should be standard practice in negotiating conditions on contracts involving 
public money. Engagement with the Trade Unions, and the expectations placed on 
contractors as a result of this, is of paramount importance if blacklisting is to be 
stamped out and, ultimately, if high health and safety standards in the workplace are to 
be upheld.  
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5 Legislative framework  
49. Provisions in the Trade Union and Labour Relations (Consolidation) Act 1992, the 
Data Protection Act 1998, and the Employment Relations Act 1999 (Blacklists) Regulations 
2010 all outlaw the illegal practice of blacklisting. However, it is clear from the evidence we 
have heard that the existing legislation has not prevented several major construction 
companies from engaging in this practice. The best practice examples and strategies 
outlined in this report are examples of the proactive approach needed to ensure that the 
existing legislation is adhered to. 

50. The Committee heard evidence from trade union representatives stating that they 
believe that blacklisting is on-going in the construction industry, despite its illegality. Steve 
Murphy told us that: “it would be a reasonable assumption that blacklisting was still 
occurring now...We have no hard evidence at the moment but, rest assured, we still believe 
that it is happening”.76 He continued: “nobody has ever been able to answer me, but if the 
Consulting Association had not been raided in 2009, would those 44 companies still be 
blacklisting our members? The clear answer to that is yes”.77 We also heard allegations 
from Gail Cartmail, Assistant General Secretary of Unite, of blacklisting on the Crossrail 
project in 2012 against Frank Morris, a union representative for Unite.78 These allegations 
were subsequently denied by Pat Swift, former Head of Human Resources for Bam 
Ferrovial Kier, the lead contractor on Crossrail.79 We are glad to hear that an amicable 
resolution of these matters has been achieved and that Mr Morris is now in employment.80 

51. Representatives for UCATT, GMB and Unite agreed that blacklisting would continue 
to be a problem until legal sanctions against it were strengthened.81 They agreed that 
contractors could not be trusted not to engage in future blacklisting, and that more robust 
systems and practices must be put in place to stamp it out.82 Phil Whitehurst stated that: 

It is happening, and it will continue in the UK until blacklisting is made a 
criminal offence punishable by imprisonment and unlimited fines. Until that 
legislation is brought in by whichever Government decides to bring it in, it will 
continue.83 

 
52. While the best practice examples we have outlined, both in terms of guidance for 
public procurement and the Common Framework Agreement between EDF Energy 
and the trade unions, provide an exemplary model for future contracts and 
procurement practices, they are entirely based on voluntary agreements. Construction 
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workers should not be dependent on the good will of clients to ensure their safety at 
work, nor indeed their future employment free from blacklisting.  

53. Several of our witnesses have alleged that the illegal practice of blacklisting is 
ongoing. In the absence of any prosecutions for blacklisting since the 2010 regulations 
were introduced, it is hard to assess the effectiveness of the current legislation.  

54. We believe that the UK and devolved Governments should recognise the absolutely 
crucial role that they play as client or funders of the vast majority of construction work 
in the UK; that the role of the client, properly exercised, allows enormous control, not 
only over the construction companies but also their subcontractors and suppliers. 
Consideration must now be given to how this enormous power can be wielded, not only 
to drive blacklisting out of the construction industry, but also for other beneficial 
purposes. We will give further consideration to these matters in future meetings.  
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Scottish Affairs Committee: Evidence Ev 1

Oral evidence
Taken before the Scottish Affairs Committee

on Tuesday 2 July 2013

Members present:

Mr Ian Davidson (Chair)

Jim McGovern
Graeme Morrice

________________

Examination of Witness

Witness: Gail Cartmail, Assistant General Secretary, Unite the Union, gave sworn evidence.

Q2632 Chair: Welcome to this meeting of the
Scottish Affairs Select Committee. As you know, we
are conducting a series of hearings into blacklisting in
construction. It comes about following our inquiry
into health and safety matters in Scotland and has
gone a bit beyond that.
I am being reminded that I should swear you in before
I even ask you a word. Could we ask you to affirm?
(Gail Cartmail affirmed) Now that you are sworn to
give us the truth, can you tell us your name?
Gail Cartmail: It is as published—Gail Cartmail.

Q2633 Chair: Can you tell us which organisation
you represent, your position and why you, rather than
somebody else from the union, are here?
Gail Cartmail: I represent Unite the Union. I am
assistant general secretary. My responsibilities cover
the financial services sector, public services, the
energy sector and construction. I am leading for our
union in relation to the issue of blacklisting.

Q2634 Chair: Can you tell us why you believe that
BFK has been involved in blacklisting in its
operations on the Crossrail project?
Gail Cartmail: May I answer that question by
prefacing it? I can provide circumstantial evidence
and all the evidence we have. What I am unable to do
is prove it, but, if this Committee has the patience to
allow me to take you through the circumstantial
evidence and other evidence, I hope you will agree
with me that, while it may be very difficult to prove
blacklisting solely, without other parties present, only
the chronically incurious would not draw the
conclusion that we have drawn, which is that
blacklisting is a contemporary issue.
Just as a brief anecdote, if I may, before starting, our
union represented a man who was a rigger and is now
70 years of age, whose trade union victimisation case
we took to an employment tribunal. We then appealed
the employment tribunal to an employment appeal
tribunal. It was only when our union got the encrypted
disk from the Consulting Association and he asked
whether his name was on it that he was able to prove
to himself and to his family that he was right—that he
was blacklisted. He never worked again, but at least
he had something to show his family that the reason
he was unable to find work was through no fault of
his own. The reason I tell you that story is that, despite
two jurisdictions looking at the facts, it is very

Mr Alan Reid
Lindsay Roy

difficult to prove blacklisting. All we can do is show
the evidence and ask parties to be responsible for
explaining the unexplainable. That is my starting
point.
The Committee has heard evidence and has concluded
that the Consulting Association probably would not
have halted its processes had it not been detected. In
your interim report, you also mentioned that
blacklisting is not reference checking; in other words,
vetting in the context of blacklisting is not merely
reference checking.
We know that there were lists other than the
Consulting Association list. Alan Wainwright, the
whistleblower, published a list. In Ian Kerr’s evidence
to the Committee, he stated that he thought it was still
going on “in some form or another.” We also heard
from the late Ian Kerr in his evidence to the
Committee that there were many meetings and
discussions around the Crossrail project. So Crossrail
was in the eye-line of the Consulting Association, and
we know that the main contractors met and
discussed it.
Some of the circumstantial evidence we have in
relation to Crossrail generally, but then homing in on
the BFK consortium—BAM, Ferrovial and Kier,
which is one of the main contractor companies on the
Crossrail project—is the number of main contacts
with TCA. In its interim report, the Committee drew
out the very important role of the main contacts.
Forty-four per cent of those named on the list
disclosed by Mrs Kerr to this Committee are working
on Crossrail projects. Of the 44% on that list, I will
come to the specific individuals who have an HR
function working for BFK. I am sorry—it is 48% of
the main contacts on that list.
First of all, we have the HR boss of the consortium, a
Mr Pat Swift. On the establishment of that consortium
as an entity, he was appointed as head of human
resources for BFK on Crossrail. According to Ian
Kerr’s evidence to this Committee, he was identified
as the key company contact for BAM Nuttall, which
sought information on a regular basis from the
Consulting Association in order to blacklist. So we
have a known blacklister who is at the head of this
consortium of three contractor companies on a major
project that was a subject for discussion at the
Consulting Association to keep trade unions off the
site.
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We think it is utterly implausible to suggest that BFK
did not know the background of somebody such as
him when it appointed him to such a high-profile role.
I met Pat Swift before the list of main contacts was
disclosed, and I did not know he was a known
blacklister. Had I known, things that he said to me
would have made more sense, but I will come to that,
if I may.
We know that Pat Swift was in charge of systematic
vetting of workers and that systematic vetting of
workers was required by BFK—not only of its own
workers but also of those workers working for
subcontracting companies. We have spoken
extensively to a man called Mr Ron Turner, the former
managing director of the EIS subcontractor, whose
contract was prematurely terminated. In relation to the
termination of that contract and the dismissal of not
only the shop steward but all 27 other employees, he
said to us, “Some time before the start of June 2012,
whilst I was talking to” a Mr Horrillo, one of the
managers of Frank Morris, our member and shop
steward, working for BFK, “in his office, he said to
me that there was a problem with one of the workers
we had employed because he was known to be a trade
unionist who had caused trouble. I asked who it was
and Mr Horrillo pointed to” Frank Morris’s “name on
a list of my workers.”
Mr Turner asked, “Are you sure?” He said this
“because I knew” Frank Morris “to be a mild
mannered man. I was surprised that Mr Horrillo said
this to me because by that stage the induction vetting
process had already been undertaken”. He continued,
“A few days later I was in” BFK’s “main office at
Westbourne Park. I was approached by Pat Swift”—
the former main contact for BAM Nuttall—BFK’s
“Head of Human Resources. He asked me why I had
employed the Claimant because he had caused a lot
of trouble on the Olympic site. I replied that if that
was the case, it should have been picked up by” BFK
“during the induction form process. Pat Swift offered
no answer to that.”
Later, when we spoke to Ron Turner, he said, “It was a
slip-up. Frank Morris slipped through the net.” Frank
Morris is on the blacklist that was published by the
whistleblower Alan Wainwright, but by that time EIS
had employed Frank Morris and was not inclined to
sack him for no reason, because he was a good
electrician. It did not take the hint, so it kept him on
the books. What was clear from Ron Turner’s
conversation with us and from the evidence that we
have seen was that the vetting process was installed
by BFK and that Pat Swift was personally overseeing
it. It is our belief that it was designed to keep trade
union activists off the site, whether they worked for
BFK or a subcontractor.
In relation to the Kier company, there was another
known blacklister, who is the group HR manager,
Kathy Almansoor. She also plays a role. She was one
of the key contacts between the Kier company and the
Consulting Association, as evidenced by Ian Kerr in
his presentation to this Committee; so she is also there
in an HR function. We also know that a former Kier
employee, a Mr O’Sullivan, was actually the chair of
the Consulting Association at the time he was
employed by Kier. We believe him to be on the board

of an agency called Danny Sullivan Ltd, which
supplies workers to BFK for the Crossrail project.1

I appreciate that this is all circumstantial, but we have
known blacklisters vetting, tapping a subcontractor on
the shoulder and asking, “Why did you employ this
man? He is a known troublemaker.” Our question is,
what lists were they checking against? Where did that
name appear for those questions to be asked? We
think it is highly concerning to have 48% of the main
contacts with TCA in HR roles on the Crossrail
project and key people placed within BFK.
Let us look at Crossrail as an entity. Of course,
Crossrail did not exist before the project; it was
brought together, like the Olympic development
agency. Bechtel is the bit that does the HR for
Crossrail. The Crossrail management team employed
Ron Barron until late 2012, at the time of the
dismissal of our member, Frank Morris. He was
deployed in the team as the industrial relations
manager for the whole of the Crossrail project. Again,
Ron Barron’s name appears in Ian Kerr’s written
evidence to the Committee as the key company
contact between the Consulting Association and the
CB&I company.
The important point to note is that Ron Barron
personally took CB&I into TCA. He would not appear
as a witness at an employment tribunal in 2010 where
the defendant, Mr Willis, was making a complaint of
blacklisting, which the ET upheld. The relevance of
this employment tribunal and the financial award the
employment tribunal made in favour of Mr Willis, a
member of our union, became obvious to me only
after I had attempted conciliation at ACAS in relation
to the EIS subcontract and the dismissal of 28
workers. The link between Mr Swift and that
employment tribunal financial supplement became
apparent to me only after the list of main contacts
was published.
When I was at ACAS conciliating—or attempting to
conciliate—with the party representing BFK in three
meetings, the role Pat Swift had played in TCA was
unknown to me. Of course, as you know, conciliation
meetings held at ACAS are subject to confidentiality,
so I am unable to explain exactly the link, but there is
a link—and it is a very sinister, cynical link—between
Frank Morris’s dismissal and remedies that were
suggested, and the blacklisting case that Mr Willis
won. Again, that is circumstantial evidence, but you
would have to be seriously incurious not to want to
know a bit more about some of that.
So Unite was really concerned about the evidence.
The EIS subcontract employed Frank Morris in
February 2012. He was employed to work on a
tunnelling project at Tower Hill. Subsequently he
moved to another tunnelling project managed by EIS
at Westbourne Park. He then returned to Tower Hill
and was brought back to Westbourne Park. Both of
the projects were under the scope of BFK’s C300
Crossrail contract, which has a value of £250 million
to the BFK entity.

1 Note by Witness: In respect of the evidence given by Gail
Cartmail, Unite accept that the Mr O'Sullivan referred to by
Ms Cartmail is not the same person as Danny Sullivan of
Danny Sullivan & Sons Ltd (also known as Danny or Daniel
O'Sullivan) and has no connection whatsoever to this
company or any associated companies.
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I have already alluded to the selection procedure
deployed by BFK. The owner of EIS, as a labour
supplier, was very canny and experienced. I can give
more evidence on his experience in the industry. He
would employ only properly qualified and competent
operatives. He went through all of the CVs and
employed them personally, but he accepted that BFK
would vet those applications after induction. I have
asked against what list it would vet those and identify
any single individual, particularly as at that time Frank
Morris had no trade union role—he was simply an
electrician, working for EIS.
It was only when Frank Morris went back to the
Westbourne Park site that this indication of a problem
was raised. It was raised in May 2012 when, as I
explained, a BFK manager spoke to Ron Turner and
informed him that there was a problem. It was
identified that the problem was Frank Morris. I
mentioned earlier that there was a second conversation
including Mr Swift, in which Mr Swift pointed to
Frank Morris’s name. The conclusion we have drawn
is that it is highly likely that BFK checked the list for
a second time against other blacklists and discovered
Frank Morris’s trade union activities. I have already
mentioned that Mr Morris’s name was on another
blacklist that is in the public domain.
We think that it was an error and an oversight. We
believe that, when Frank Morris was finally identified,
BFK put its machinery into overdrive and began a
campaign of victimisation and bullying against him.
We believe this because, on returning to work on the
Westbourne Park contract in June, Frank Morris
reported to his union that he had received a distinctly
frosty reception from a number of people, including a
general foreman who, out of the blue, refused to speak
to him. Steve Miller, another BFK manager, tried to
engage Frank Morris in conversations on the subject
of trade unions.
This was the first time Frank realised that there was
an issue in the mind of BFK and that it had discovered
that he was a trade union activist. He was surprised,
as he had never talked about trade unions and had
never mentioned his trade union membership to any
BFK personality. He decided immediately to protect
his position by formalising a trade union role. He
sought the support of his work colleagues to become
a shop steward because, as all of us in this room know,
shop stewards are protected from victimisation—at
least, that is what we hope is the case.
Within 24 hours, a Unite official went on to site. There
was a vacancy, as there was no shop steward in
position. It was perfectly okay with EIS, which had
no problem with it, and he was elected shop steward.
The moment Frank formalised his role, he
immediately suffered detriment. I have spoken to him
at length about this. He was instantly given limited
access to the site. He was isolated from other
colleagues when he raised a health and safety issue
with regard to the tunnel boring machine. In addition,
a fellow health and safety trade union representative
was removed from the job when Mr Morris raised an
issue regarding his attendance at health and safety
committee.
Following this, Frank Morris was moved from the site
to a warehouse, where he was asked to fix the

electrics. He was then relocated for a second time to
work in a cabin on the site offices. He was put in
isolation. I understand from Frank that he was banned
even from entering the canteen. When he complained
about this treatment, Steve White, a BFK manager,
immediately requested the presence of two other BFK
managers before accusing Frank Morris in front of
other witnesses of attempting to “get the union in
here.” So this is a man who had not raised the trade
union and his trade union membership but whose
actual employer was tapped on the shoulder by two
BFK managers, and it was hinted very heavily that he
should be aware that this was a trade union activist—
in other words, get rid of him. The moment he took
up a trade union role, to protect him from
discrimination, he suffered that detriment.
Just to give the Committee other insights into what
was happening on the Westbourne site, there was a
foreman called Mr Garry Gargett of EIS, who was
subsequently removed from the site by Mr Horrillo in
August 2012. This gentleman, who was a foreman—I
do not believe he was a member of our union—took
photographs of scaffolding materials that had been
thrown on to a live 11,000 V cable. I have the
photographs and am happy to show the Committee the
pictures he took. As he was taking those photographs
to his supervisor, a Mr Miller, he was intercepted by
Mr Horrillo, who made a wild allegation against Mr
Gargett—a foreman on the site—that he was going to
publish the pictures on the internet and should have
obtained a permit before taking the photographs. He
was suspended immediately from the job.
I find it quite incredible—our union finds it quite
incredible—that somebody who is attempting to raise
a bona fide health and safety hazard is immediately
suspended from the job. Later, after the dismissal of
EIS operatives, on a Holborn part of the project under
BFK management, a man was airlifted to hospital with
about 60% burns, having cut through a live cable of a
similar voltage. These cables are highly dangerous,
and any hazard should be properly recorded and
immediately reported.
BFK terminated the EIS contract. We believe it did so
to force Frank Morris out and that the owner of that
subcontracting company and all 27 other operatives
were collateral damage. The notice of termination of
the BFK contract was issued only 77 days after BFK
had entered into a contract taking it through to 30
September 2013—in other words, an 18-month
extension. The BFK argument, put to me personally,
is that the work had finished, but it is clearly not
substantiated by the fact that an extension of contract
for 18 months had been issued only very recently and
that the work was continuing, and we have evidence
to show that the work was continuing to be done by
employees of other electrical contractors.
What we think is really clear is that the presence of
Frank Morris on the contract was not welcomed, but
it was intolerable once he took up a trade union
position and BFK would deploy any tactic necessary
to remove him from the site, even if that meant that
27 other people were removed as well. The notice to
extend the EIS contract with BFK was issued seven
days before Frank Morris was elected as a shop
steward, and the notice to terminate the EIS contract
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was issued 36 days after Frank Morris had submitted
a formal grievance.
Mr Ron Turner firmly believed that the notice of
termination was linked to Frank Morris having a trade
union role. He said to us that, in response to his
questioning why his subcontract had been terminated,
he was told by BFK that “things had changed.” He
told us that, during the period between the extension
of the contract in June 2012 and the cancellation of
the contract in September 2012, the things that had
changed were that Mr Morris had been elected shop
steward and both he and Mr Gargett had raised health
and safety concerns. He told us that the work
continued, and was continued by other subcontractors
after the termination of the EIS contract.
We believe BFK’s actions had nothing to do with the
quality of or satisfaction with the work carried out by
EIS, because it was rewarded with an extended
contract, but were to make an example of EIS and
to warn other contractors that employing trade union
activists would not be tolerated. We have no doubt at
all in our minds that that hard-line approach was
designed to send a clear message and a clear warning
to other workers that trade union organising would not
be allowed and that any workers joining trade unions
would face repercussions of losing their jobs.
As I have mentioned, we have in our documentation
the photographic evidence of the hazards. We have a
letter to our regional official from the EIS owner, who
is now in liquidation, following the loss of that
contract. He concludes by saying, “I feel the above
personnel”—he lists them—“have been treated
extremely unfairly” and it “is only too keen to banish
whistle blower from site without due process, whilst I
am the paymaster for these individuals, I have no
control over BFK’s Tunnel Team, who have little
regard for the consequences of their actions with
regards to sending people off site without any formal
hearings or appeals. I firmly believe that the decision
to cancel my contract was driven by BFK wanting to
remove Mr Morris from the project.”
For the sake of brevity, I have read only the
concluding paragraph. I have a copy of the extended
contract, which is evidence and shows that the
contract was extended, so there was no problem with
the work of EIS. All we have asked is that people look
at the evidence, at the high numbers of Consulting
Association personnel engaged in HR functions,
particularly by BFK, and at Mr Pat Swift, in
particular, and his vetting role. We have asked what
list that was vetting against, how it could be the case
that an individual was brought forward specifically
and in the manner that I have just described, and how
it can be the case that a whole subcontractor work
force is dismissed when the contract for the electrical
and cabling work that they were engaged to do was
extended and the work continued, and there is no real
evidence to prove that the owner of that company is
wrong. Nobody will answer those questions. Nobody
will join up the dots and step back and look at the
bigger picture.
It is on that basis that we believe that Frank Morris
was the victim of a blacklist. He was certainly
discriminated against as a trade unionist, but we
believe he was a victim of a blacklist. We believe that,

as Ian Kerr stated in his evidence to this Committee,
blacklisting is a contemporary issue. There will be
blacklists. TCA was one blacklist. We believe the
industry is unrepentant—it regrets only that it was
found out. As I have said, a conciliation meeting held
under ACAS auspices strengthened my view that
blacklisting, specifically by BFK, was an issue against
our member, Frank Morris, on the Crossrail project.

Q2635 Chair: That is a pretty comprehensive
exposition of the position as you understand it. We
agreed earlier today to publish some of the material
that you have given us. On reflection, we would
probably agree that we would want to publish all of
the material that you have given us, plus any
additional supporting material that you wish to
provide; I think there were some references to records
of tribunals and so on in your evidence. It is probably
best that we just agree to publish all of that as well.
You could make arrangements with the Clerk to pass
on additional material or we can find it ourselves.
There are a number of individual points relating to
this, but there are also generalised points. You
obviously believe that BFK has been involved in
blacklisting; you have the example of Frank Morris.
From the dates, as I understand it, this occurred after
the Consulting Association blacklist had been seized.
I am sorry—the microphones and the record keepers
do not pick up nodding of heads. You therefore have
to say something.
Gail Cartmail: I had not realised that you had
finished, Chairman. Yes, these events were well after
the 2009 TCA list was published. Mr Morris’s name
was not on that list. Mr Morris’s name was on the list
published by the whistleblower Alan Wainwright. It is
our belief that there are other lists.

Q2636 Chair: I am sorry—I had not appreciated
that. So in fact this gentleman’s name was not on the
list that was produced by the Consulting Association.
While I have seen most of them, I cannot recall all of
them. So his name was not on the Consulting
Association list.
Gail Cartmail: No. In my bundle, I have the list
published by Mr Wainwright. It includes Mr Morris.
So Mr Morris’s name was on one published list we
know about. For all we know—it is my firm belief
personally and my union’s belief—clearly Mr
Morris’s name must be on other lists, because our
contention is, what is the vetting checking against? He
is a competent electrician, there is no complaint about
his work, he has all the relevant credentials, he was
perfectly efficient and his timekeeping was
impeccable, so what was the problem? What was the
vetting for?
We know that in the employment tribunal case of Mr
Phil Willis, to which I referred, the tribunal found that
this vetting procedure is not innocent reference
checking. The reference checking is by the
employer—the subcontractor. In the case of Mr Willis,
it is agreed by the employment tribunal in its findings
that this vetting is a process of blacklisting. The
Committee has also heard evidence that shows that
vetting is sinister in respect of certain contractor
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companies in the construction industry. It is not
innocent reference checking.

Q2637 Lindsay Roy: Is it not the case that Frank
Morris has already been reference-checked by EIS?
Gail Cartmail: Indeed that is the case.

Q2638 Lindsay Roy: This was therefore subsequent.
Gail Cartmail: Yes. One begins to see the
vulnerability of subcontractors in this whole system.
A subcontractor is reliant on their income as a labour
supplier. By the way, this subcontractor—the owner
of EIS—was the site manager. He resigned that role
because he was disgusted by BFK’s attitude to his
employees, but he remained their employer. As a
labour supplier, he has to know that they have the
relevant qualifications, the relevant safety training and
the relevant employment record and references, and
that they are fit and healthy to do the job. He did all
of that. I have in my bundle his CV, which shows
all of his qualifications to undertake that process as a
labour supplier.
However, he accepted that BFK wanted to do its own
vetting. While it is unpalatable, a subcontractor does
not have the power to say, “What are you doing that
for?” They comply with it. His evidence to us is that
BFK slipped up—it did not spot the name
immediately. It was only when Frank Morris went
back to the Westbourne Park site that they checked
the induction forms again.

Q2639 Lindsay Roy: Have you any evidence that
EIS’s owner and employees are now on a blacklist,
too?
Gail Cartmail: I am sorry, but I did not hear the
question.

Q2640 Lindsay Roy: Have you any evidence that
the EIS employer and the people who were employed
by him—the 27 who were dismissed—are on a
blacklist, too?
Gail Cartmail: No. The employer has stated—I
quoted a bit from the letter that he wrote to our
official, and I am happy to quote more—quite openly
that he obviously failed to take the hint. There was
obvious expectation that he would get rid of Frank
Morris. He did not; he is a good electrician. He firmly
believes that he was driven off the project and that
his contract, although extended, was terminated only
a little while later, not because there was not the work
to do, because that was being done by other
contractors, but because he was perceived to be trade
union-friendly.

Q2641 Lindsay Roy: So, to coin a pun, it was a
fabrication that there was no work.
Gail Cartmail: Absolutely.

Q2642 Lindsay Roy: And they had therefore been
victimised.
Gail Cartmail: Absolutely. In his letter to us, he goes
on at some length about other contractor companies.
He says in his letter to us, “I asked Mr Tagg why this
was happening”—why the labour-only contract was
being terminated—“to which he replied that the

installation phase of the project was now completed
and that the other Labour Supply Agencies on site
McGinley, IPS and GTE—were better placed to
facilitate the ‘Tunnelling Activities’. I challenged this
stating that EIS-Ltd had a well-established track
record of constructing Tunnels in the UK, whereas
McGinley is primarily a Network Rail Labour
Supplier, with only one Tunnel project to their credit,
which was T5C Baggage tunnel, only 1.8km long,
with EIS-Ltd supplying the Mechanical Fitters and
Electricians. I personally was the Plant Manager, this
was a Ferrovial Project. IPS are based in Rotterdam
and have little experience in the UK, GTE are based
in Germany and again have little UK Tunnel form.”
Then he gives the history of his tunnel career.
It is important to note, by the way, that he mentions
Ferrovial in this. Ferrovial is a part of the BFK. BAM
is a known blacklister. Kier is a known blacklister.
Ferrovial is a Spanish-based company. When it took
over Amey, which was a member of TCA, before the
ICO bust in 2009, it extrapolated Amey from TCA—
it wanted nothing to do with it—but now it finds itself
embroiled with BAM and Kier. So Ferrovial has no
track record of blacklisting, except that now it is
embroiled in this tripartite consortium.

Q2643 Lindsay Roy: Can we just check for the
record that there were no issues at any time about the
quality of work undertaken by EIS?
Gail Cartmail: No. In fact, it was rewarded, as I have
mentioned, in June by the extension of the contract
to 2013.

Q2644 Lindsay Roy: So quite the contrary—it was
happy with the work.
Gail Cartmail: Absolutely.

Q2645 Chair: There is a whole chunk of detail
there, which obviously we will examine later. Can I
come back to this question of other evidence about
companies doing this sort of vetting and so on, and
having similar results? Is this the only clear-cut
example that you have of there being blacklisting of
somebody who has been involved previously in trade
union activity?
Gail Cartmail: There is another example we could
bring forward. It is an example that was explained on
the recent “Panorama” programme. This example that
I am bringing to the Committee today is one where
we have most evidence.

Q2646 Chair: So there is not a whole string of them.
Obviously, by its very nature it is secretive,
clandestine and so on; we appreciate the difficulties
of evidence. Can I ask just for clarification whether
you believe that Frank Morris’s name was run against
a list held by BFK or whether you believe the list was
held by anybody else? Have you any evidence either
way on that?
Gail Cartmail: I cannot speculate. We know that there
must be a list of names against which the vetting
process goes on. Can I just explain why it is quite
difficult to bring forward lots of examples? It is very
difficult because very often people are working for
subcontractor companies, which, as we have just
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discussed, are very vulnerable themselves. Their meal
ticket is a major contractor. If a major contractor asks
a subcontractor to jump, normally the response is
“How high?” If the workers working for a
subcontractor suffer a detriment, they can take an
action only against the subcontractor, not the
contractor.
So we have a conundrum here. If people come
forward with evidence that they have mysteriously
been engaged, as was explored in the “Panorama”
programme, and then disengaged, while other
electricians have been engaged—in other words, the
same number of electricians have been required and
suddenly their name drops out, having passed all the
normal tests—that is quite a brave thing to do. I was
quite surprised that our member went forward publicly
and gave that information to the “Panorama”
programme, because up until that point he was
obviously very unwilling to do so, as that puts his
name and face out into the public domain. That is the
problem here. I am convinced that vetting is a habit—
a means by which major contractor companies
scrutinise the names of personnel provided to them by
labour agencies or labour-only contracts.

Q2647 Jim McGovern: Previously, when we heard
evidence from the late Ian Kerr, it was obvious from
written evidence whether a person was on a blacklist.
We actually heard evidence from two electricians
from Dundee, who provided us with documents that
showed they were on a blacklist. If vetting is still
going on—I agree with you and believe that it is—is it
now done by word of mouth? Is it on paper anywhere?
Gail Cartmail: As this Committee knows, there were
two means by which Mr Kerr collected evidence. He
scoured newspapers, and he took information from
main contacts. The only reason we know about that,
of course, is not because they blacklisted but because
they infringed the Data Protection Act. The only
reason we know about TCA’s list is because the ICO
raised the premises. We know of another list, which
is in this bundle, which was published in 2006 by a
whistleblower, Mr Alan Wainwright. These are two
lists we know about, one because of a whistleblower
and one because of an infringement of the Data
Protection Act. We are all on the edge of our seats
wondering how next another list will be exposed.
The burden of proof on a trade union, for example,
or any party—any individual—to prove blacklisting is
very heavy, because it is underground and secretive
and nobody admits to it. Nobody admits to
blacklisting until 2009, when the list is published, and
people are still in denial. You have heard evidence
from people in the industry—contractor companies
that were members of the Consulting Association—
who have told this Committee that their vetting and
these lists were innocent. I do not believe that vetting
in the context of contractors vetting labour provided
by a competent labour agency is innocent. I think all
the evidence points in the opposite direction. This is
an absolutely typical, classic example, except that they
made a mistake—they slipped up. A heavy price was
paid by the owner of EIS and 27 other people for that
slip-up.

Q2648 Jim McGovern: Recently I managed to raise
it at Prime Minister’s questions. As recently as last
week, I raised it at Scottish questions. If I am to cut
the answers that I have had down to a couple of
words, they seem to be, “Prove it.”
Gail Cartmail: Exactly. The only thing that proved
the whole TCA outfit, which was reliant on
membership and how much money was being passed
over the table—£2, £1.50 a check, for thousands and
thousands of people, as this Committee has heard—
was a raid by the Information Commissioner’s Office.

Q2649 Jim McGovern: But the answers that I am
getting are, “Yes, that was years ago. If it is happening
now, prove it.”
Gail Cartmail: With respect to the Chairman, all we
ask is that people look at the evidence we are
providing in respect of this case: the involvement of
Mr Swift; the role he played in vetting; the fact that
Mr Morris’s name was on a list; the fact that the
contract was renewed and then very speedily
terminated; and the fact that a foreman who raised a
health and safety issue was immediately suspended
and removed from site, never to return to it.
Look at all that evidence, and I ask any reasonable
person who looks at all of that evidence to draw a
conclusion that none of it is suspicious. I do not think
any reasonable person could draw a conclusion other
than that there is huge suspicion here. What I find
quite interesting is that Crossrail and BFK are
congenitally incurious to go through this evidence
with us and to look at the facts, because, if you join
up the dots, it creates a pretty convincing picture that
blacklisting is a contemporary issue.

Q2650 Jim McGovern: I agree with you entirely.
You may win one case at a tribunal, but that does not
prove it is widespread.
Gail Cartmail: Maybe, if I may say so, the onus
should be on the company to prove that it is not
blacklisting. That would require a change in the law.
We are saying that, currently, this is not a legal issue
but a moral issue—this is morally reprehensible. If
there were some sort of legal requirement for a
contractor company to explain these actions, under
oath as I am, looking at all the evidence forensically,
with somebody qualified to go through that evidence
within a judicial process, only then could we be
satisfied that there is not blacklisting.
At the moment, the burden of proof is on the
individual or the trade union. How do you prove
secretive spying activity, unless there is a
whistleblower or a slip-up? We think that fatal to BFK
is that it slipped up—he got on the job. It then tried
to cover its tracks and speeded up its reaction when
he took on a trade union role. That is our belief.

Q2651 Lindsay Roy: The late Ian Kerr told us that
there was a lot of conversation in the Consulting
Association about Crossrail being a problematic
project. Why do you think that was the case?
Gail Cartmail: Mr Kerr told this Committee—I have
his evidence in this bundle—that there were a lot of
conversations and discussions about the Crossrail
project between members of the Consulting
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Association, which, of course, included BAM and
Kier, and they referenced the Jubilee project.

Q2652 Lindsay Roy: Can you explain why they
referenced the Jubilee project?
Gail Cartmail: Because it was a project that had
industrial relations difficulties and they therefore
wanted to ensure that the project—do you know what?
I don’t know. I can only hypothesise.

Q2653 Lindsay Roy: When you say industrial
relations difficulties, do you mean there were health
and safety issues?
Gail Cartmail: There were a lot of issues on the
Jubilee line. It was not my area of responsibility, but
the Consulting Association saw trade union presence
on the Jubilee line project as a problem.

Q2654 Lindsay Roy: Do you know why that was
the case?
Gail Cartmail: Well, trade unions raise issues for their
members. One of the grievances that Frank Morris
raised was the issue of a bonus that was owed to the
men. He raised it properly, using procedure. BFK
managers did not take kindly to that. These are issues
that people raise. A foreman attempting to report a
serious infringement of health and safety—I am happy
to show you the photographs I have—is suspended
and does not return to the project. This is not an
industry that wants to deal with things openly and
constructively, if you will pardon the pun.

Q2655 Lindsay Roy: Can you confirm that health
and safety featured prominently?
Gail Cartmail: On every project, the Jubilee line
included, health and safety issues are major concerns
that trade union representatives raise. One of the
problems people have in the construction industry is
that, if they have held the role of a trade union
representative, they will have had health and safety
training. It is impossible to ignore that training. It is
impossible, even if you do not hold a trade union role,
not to point to hazards. On the BFK Westbourne Park
project, people were pointing to hazards, as they
would have done on the Jubilee line project and
elsewhere.
For the Committee’s information, I mentioned a BFK-
managed project where, after EIS was dismissed, an
operative was airlifted with serious burns, but in
September a hopper on the Westbourne Park project
collapsed, closing two lines out of Paddington station.
The Committee may know that a hopper is a piece of
machinery that takes the earth that is tunnelled out on
a conveyer belt and, in this instance, tips it on to an
open train; it then goes to a nice ecology project. This
is a project where people were reporting health and
safety hazards such as I have described to you. Our
view is that BFK’s track record on safety has been
very poor indeed. In fact, it was admitted to me by
BFK representatives to be poor.

Q2656 Lindsay Roy: And there were no indications
that these were vexatious claims.
Gail Cartmail: No. The trouble is that I am now
delving into conversations I had in the context of

ACAS conciliation. As you know, that is covered by
confidentiality.
Chair: Maybe we can clarify that. I am aware from
discussions that have taken place before of this
question of confidentiality of ACAS. My
understanding is that the parties to ACAS discussions
are bound to confidentiality and not to discuss things
but that the rights of this Committee override that. I
will seek clarification from the Clerk as to the legal
advice that we have had, but my understanding is that
you are under an obligation to tell us the whole truth,
otherwise you are in contempt of Parliament, which is
obviously a serious matter. I invite the Clerk to clarify
the position as he understands it.
The Clerk: I can quote from “Erskine May”, which
says, “A witness is bound to answer all questions
which the committee sees fit to put to him”—or her,
in this case.
Chair: Can I make this point absolutely clear? Having
taken legal advice based on that from the Speaker’s
counsel, I believe—is that correct?
The Clerk: It is a matter of procedure rather than—

Q2657 Chair: My understanding is that you do not
have an option, as it were. Our inquiry trumps any
commitments you gave about confidentiality in
ACAS. We therefore want to have a full account of
the discussions that took place in ACAS. I hope that
has the merit of clarity. I appreciate that you may not
necessarily be happy with it, but I hope that is
absolutely clear. We do expect you to tell us what
happened in ACAS discussions.
Gail Cartmail: That is clear, Chair. It does give rise
to a serious industrial relations issue, but it is clear. I
understand that you expect and want answers to your
questions.

Q2658 Lindsay Roy: So can I clarify that there was
no indication of vexatious claims?
Gail Cartmail: No. Bear in mind that the ACAS
discussions took place very shortly after the EIS
contract was terminated and that my key objective
was not to raise a brouhaha but just to get people and
EIS back to work. At that time, I did not know that
opposite me was a main contact for the Consulting
Association, Mr Pat Swift. I was raising then concerns
that we had about blacklisting and was sure that he
would want to have nothing to do with it, and all the
rest of it. It seems ridiculous now, because I was in
complete innocence of his role. A number of things
were said. Frank Morris raised an issue about the
manning on the boring machine and the safety cabin.
He genuinely believed that the cabin was
overmanned—that there were more men working on
the boring equipment than would be provided for in
the refuge. In other words, the numbers exceeded the
numbers.
Chair: I am sorry, but I do not understand that. When
you say “overmanned”, it conjures up a picture that
there were just too many people doing the job, in the
sense that it was inefficient.
Gail Cartmail: No.

Q2659 Chair: So what was the problem?
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Gail Cartmail: Obviously tunnelling is a really
serious piece of work—you have to have very rigid
safety standards. The boring machine has a place of
safety. If something goes wrong, the operatives go to
this place of safety—it is integral to the boring
machine. It is shelter from collapse and other hazards,
but only so many people can fit into that area. It was
Frank Morris’s belief that the numbers working the
boring machine exceeded the numbers that could be
safely accommodated in that cabin.
In the ACAS talks, it was admitted that there was
nothing wrong with Frank Morris’s work and with
EIS’s work. Initially, there was no explanation of why
Mr Morris was isolated. They then brought forward
that he had raised this hazard. They said he was
wrong—that he was mistaken—and that the numbers
that can be accommodated in the shelter were
commensurate with the numbers in the tunnel at the
time. I asked whether that was the reason for his
punishment—that he had misunderstood health and
safety. Let us suppose that what they were telling me
was correct. Previously they had said that safety
hazards should be reported without fear.
So I asked whether the reason for him being put in a
cabin to do electrical cabling was that he had raised a
health and safety hazard and, if so, why he was
punished for raising health and safety. I took their
word for it that he was wrong to raise it. There is
conflicting evidence on that, by the way; I believe that
the EIS contractor agrees with Frank Morris’s analysis
of that particular hazard. It does not add up, if you see
what I mean, that he should be isolated and put in a
cabin to do electrical cabling for raising a safety
hazard if you are to report hazards without fear.
At that point in those ACAS discussions, I began to
try to figure out in my own mind what the real issue
was here. I could not understand why a foreman—not
a trade union representative but a foreman who had
taken pictures, which I have here, of what he regarded
as a serious hazard of scaffolding discarded across a
110 V cable—would be suspended. The reason that I
was given was that Crossrail had a protocol that
banned all photographs. Again, I find it implausible.
You might say, “By the way, you just need to know
that taking photographs is not approved of on this
project, but thank you for bringing forward this
hazard.” Quite the opposite—the BFK person
suspended the EIS foreman from the job. That is a
matter of record—it is a matter of fact.

Q2660 Jim McGovern: I have given this example
in previous evidence, but back in the early ’70s I was
an apprentice in the construction industry. McAlpine
was building a major project. Actually, it was the
world headquarters of General Accident in Perth.
We were told that, when we went on the site, we could
not say we were from Dundee because McAlpine
would not let people from Dundee on the site. So
McAlpine not only blacklisted individuals but it
blacklisted a whole city at that time. We were told that
if we went into any canteens on the site, “Don’t speak
in a Dundee accent.” Dundee people have a strange
accent, and a “fried egg roll” becomes a “fred egg
roll.” How ridiculous is that? But we were
subcontractors. We were not employed by McAlpine.

The question to ask is, is it normal for a main
contractor to vet the subcontractors and say, “They are
not getting on the site because we don’t like them
individually or whole cities”?
Gail Cartmail: My answer to that question is that we
believe it is becoming increasingly common. I gave
the example that was exposed in the “Panorama”
programme on one of our members, who, to his credit,
went public with that. We have this example. This is
not a pen pusher in a back room vetting. In this
instance, it was undertaken by the person who had
overall responsibility for HR at BFK. If he is doing it
on Crossrail projects, our belief is that others would.
I alluded earlier to the Phil Willis case. Do you
remember that I mentioned an employment tribunal
case?
Jim McGovern: Yes.
Gail Cartmail: The tribunal found in favour of Mr
Willis, our member. I mentioned the role of Ron
Barron, the industrial relations manager employed by
Bechtel until 2012, when he became toxic because of
his then known role, through this Committee, in the
Consulting Association. I mentioned that he refused
to give evidence in the Philip Willis case. Pat Smith
had nothing to do with that employment tribunal case.
It is just one more employment tribunal that took
place and so on, but the economic solution suggested
by Mr Swift to me in ACAS was exactly the amount
the tribunal awarded Mr Willis. Again, I did not know
at the time that I was talking to a known blacklister. I
did not know at that time the amount that the tribunal
had awarded Mr Willis. I did not know of the role of
Ron Barron in relation to CB&I and being a former
chairman of TCA. I knew nothing of that. I was
conciliating in good faith. You may think I am naive,
but how could I have known of that? It is only
subsequently.
So Pat Swift had nothing to do with the Phil Willis
case. He had nothing to do with the settlement, but
the economic solution that he put forward to get rid
of the Frank Morris problem through conciliation was
exactly the amount that the tribunal awarded. I felt
sick when I found that out, because another aspect of
the conciliation was that, at one point, I said to Mr
Swift, “You appear to know more about Frank Morris
than I do, and he’s our member.” There was, clearly,
behind-the-scenes activity.
References were made in a similar manner and vein
that were made by the late Mr Ian Kerr to this
Committee about surveillance. Knowing what I know
now, given that my prime objective was to get Mr
Morris and his colleagues back into work, it was
mission impossible, wasn’t it? That was never going
to happen. That was never going to be possible in
those conciliation meetings because the whole
operation was to get rid of Frank Morris. They didn’t
care if that meant ruining those companies and
dismissing 27 other people. They didn’t care. That is
the conclusion I have drawn. It is a long-winded
answer to your question. You can see why we are
saying that some of this is circumstantial, but it links.
The Mr Willis tribunal case that I mentioned was after
the ICO raids. This was after the TCA had folded up.
It was after it had ended. There must still be
conversations, don’t you think, about employment
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tribunal outcomes? Otherwise, how would Mr Swift
come upon that amount if it were not for the fact that
he was in close contact with Mr Barron about
personnel issues? What other conclusion can be
drawn? The TCA gets busted, the list is in the public
domain, but still Mr Barron is employed by Bechtel
and Mr Swift is employed by BFK. As an economic
solution to this problem, they come forward with an
amount awarded in 2010 by an employment tribunal,
after TCA has closed down.

Q2661 Chair: Can I ask you about the amounts?
Was there a recognisable formula that could have been
applied? You add this to this and take this for that, so
you have both people coming at it, using the same
formula, and they arrive, therefore, at the same figure.
Gail Cartmail: The probability of that is extremely
unlikely. Forgive me, Chairman, for turning to the
evidence of the tribunal decision. By the way,
remember that the tribunal did not take kindly to the
failure of Mr Barron to give evidence to it. So the
statement given on his behalf by another party to the
tribunal was not counted—

Q2662 Chair: Maybe this is something I should
know. Do tribunals not have the power, as we do, to
compel attendance?
Gail Cartmail: I can’t answer why he was not
compelled to attend. I can only read to you what the
tribunal said. I am just looking for the relevant bit.
Just to go to the tribunal’s findings, this was a tribunal
held at Ashford on November 2010, so it was well
after the raid by the ICO. The case is Mr P Willis and
the respondent is CB&I. A party other than Mr Barron
appeared for the company. “The Tribunal did not
accept the Respondent’s suggestion that the list was
used simply to assist with reference checks and to
ensure all previous employers had been declared.
“Mr Barron used the blacklist for the purpose
intended, namely to identify militant trade union
activists and to deny them employment. He consulted
it regularly.”
The tribunal says elsewhere in its written reserved
decision: “Mr Barron’s non-attendance as a witness at
the Tribunal hearing was surprising in view of his
crucial position in the context of this case. His
absence was not explained to any satisfactory extent.
The Respondent submitted simply that he was
unavailable. This was despite his key position as the
recruitment manager with the Respondent, his
involvement with TCA and his part in receiving and
dealing with the Claimant’s application form. The
Tribunal was informed that he had only very recently
terminated his employment with the Respondent, and
he lives here in Ashford. The Respondent sought to
put in evidence from Mr Barron through Mr Braddel
who said he had spoken to him recently. This was
seeking to use Mr Braddel as a means of introducing
Mr Barron’s testimony, but not under oath and without
giving the Claimant an opportunity to cross-examine
him. The Tribunal concluded that it could not rely on
the testimony of Mr Barron given through Mr Braddel
and it was discounted accordingly.”
As I have just mentioned, Mr Barron ceased working
for Crossrail at the pivotal point when his role in TCA

was brought to Crossrail’s attention, but this was after
he had set up the Crossrail project from an HR
perspective, alongside the likes of Mr Swift. Just to
remind this Committee, 48% of TCA’s main contacts
work in HR roles on the Crossrail project. I repeat—
48%.
Regarding Mr Swift, who did not work for this
company, who was not a witness in this case and, in
fact, had nothing to do with this case whatsoever, you
asked if it could be coincidence that the amount put
forward in the confidential ACAS talks could be the
same as Mr Willis’s settlement. No, because Mr
Willis’s settlement is specific to his income, his
earnings loss, his rate of pay and other factors that
are personal to him as a worker at that time. It is
inconceivable that those facts would be identical in
the case of Mr Morris. The calculation of remedy in
respect of Mr Willis goes to over a page, “The net rate
of pay was agreed by the parties at £550 per week.” It
goes on in further detail. So, no. I hope I have made
my point. It is inconceivable that any party could just
pluck out of the air an amount that, by pure
coincidence, was the same as this employment
tribunal settlement. It is my firm belief that Mr Pat
Swift and Mr Barron were in cahoots in respect of
this issue.
Chair: Jim, does that cover it?

Q2663 Jim McGovern: Thanks very much for that
comprehensive answer. Given, as I said earlier, that
the Prime Minister and, as recently as last week, the
Under-Secretary of State for Scotland have said that
this is historical and it no longer exists, why do
companies like BFK, knowing that it is now illegal,
still take this course of action?
Gail Cartmail: My belief is that they want to ensure
they have a profit margin that is acceptable to them.
The grievance that Mr Morris raised was in respect
of the payment of the bonus that another electrical
subcontracting company—McGinley—was paid. It
was acknowledged that it should be paid, but it was
not being paid and it caused conflict. Of course, the
role of a trade union representative is to get the rate
for the job. BFK did not want to pay, in this instance,
the rate for the job. This is very inconvenient. It is
time-consuming. People were raising inconvenient
health and safety issues that contactor companies
might, in some cases, want to gloss over.

Q2664 Jim McGovern: Are you saying that they
did put in a bid for a job and somewhere in the bid
they have allowed for the fact that they might lose a
tribunal or two along the way?
Gail Cartmail: I believe that the industry is that
cynical, and the reason why I believe the industry is
that cynical is that they are in complete denial. If the
industry was not in denial, it would be running
towards us with open arms, asking to see the evidence,
to look at the evidence we have. They would be
interested in the dots that we are inviting the parties
to join up, but, more importantly, the industry would
not place 44% of TCA main contacts in key HR roles
in Europe’s second-largest infrastructure project.
There has been no public apology. None of the 44
contractor companies that were members of TCA have
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apologised. They haven’t put their hands in their
pockets and come forward with compensation, and
they are still defending complaints to the employment
tribunals on technical grounds, even where it could be
proven that the name was on TCA’s list.
I do not see an industry in contrition. I see an industry
that is thirsty for the highest level of profit margin. In
addition, it is cut-throat. Unfortunately, we are in a
race to the bottom in construction because
procurement standards are not maintained. I think that
Crossrail lost the plot. Crossrail said that they had
three objectives. One was direct employment, the
second was high health and safety standards and the
third was good industrial relations. On all three counts
none of that has transpired.
It is my belief, and I was told confidentially by a
contractor contact, that the Crossrail requirement on
contractors to directly employ workers as opposed to
subcontract is not legally enforceable.

Q2665 Jim McGovern: When you say “direct
employment as opposed to subcontract,” do you mean
workers going on site on a 714, an SC60 or what?
Gail Cartmail: Workers are going on site directly
employed by a contractor company paying via more
normal means—

Q2666 Jim McGovern: PAYE.
Gail Cartmail: Absolutely. I talked about just one
aspect in respect of the people who do electrical
cabling work—I can’t remember how many
subcontractor companies I named—working on just
one tiny part of this Crossrail project. I think I named
three. If you chuck in EIS, that is four subcontractors
working to BFK. That does not meet the definition of
“direct employment.”

Q2667 Chair: Can I just clarify on that?
Presumably, the commitment to direct employment
and the other principles was made by Crossrail
centrally, so to speak, rather than by the main
contractors like BFK. You are saying that that is not
legally enforceable by Crossrail, but, surely, Crossrail
can make it a condition of the tender.
Gail Cartmail: They can do, but whether that is
legally enforceable is open to doubt. My information
is that the requirement that Crossrail made that
contractors, wherever possible, would directly employ
operatives is not legally enforceable. That is from an
industry contact. There is huge doubt about Crossrail
following through on promises. For example—this is
in my bundle—Crossrail says that it requires
contactors to comply with the Ethical Trading
Initiative base code. Please bear with me while I find
the relevant document. It is appendix 7. I have here
what Crossrail says about responsible procurement—
“GLA’s 7 Themes.” They are fair employment,
supplier diversity, community benefits, skills and
employment, ethical sourcing, environmental
sustainability and workforce welfare. It claims “Union
representation and workers’ rights.” To our
knowledge, the only unionised bit has been removed
in the manner that I have described to this Committee
this afternoon. This graphic chart also says, “Ensuring

compliance with the 9 points of the Ethical Trading
Initiative’s base code.”
If you look at BFK—Supply Chain—it claims,
“Ethical sourcing, including compliance with the ETI
base code.” (A bell sounded)
Chair: I am sorry, but the mention of “ethics” in a
Commons Committee always makes the bell go.
Gail Cartmail: We have formally complained to the
ETI about breaches of the base code, which supports
workers, by stating, “Workers, without distinction,
have the right to join or form trade unions of their
own choosing and to bargain collectively. The
employer adopts an open attitude towards the
activities of trade unions and their organisational
activities. Workers representatives are not
discriminated against and have access to carry out
their representative functions in the workplace. Where
the right to freedom of association and collective
bargaining is restricted under law, the employer
facilitates, and does not hinder, the development of
parallel means for independent and free association
and bargaining,” and so on and so forth. Our
complaint to the Ethical Trading Initiative was that
not only does Crossrail boast compliance with the
nine points in the base code but BFK boasts
compliance with the ETI base code.
In their response, the executive director of the ETI,
wrote to us and said, “I have checked with my
colleagues and can confirm that neither Crossrail, nor
BFK are members of the ETI. However as you rightly
point out they both publicly state that they use the
ETI Code to guide their supply chain activity. ETI had
conversations with Crossrail back in 2010 where we
clearly advised them that ‘Asking suppliers to comply
[with the base code] is one thing. Making sure they
do and dealing effectively with non-compliance when
it happens is quite another.’ We have not had any
contact with them formally since.”
It is my belief that Crossrail is not managing aspects
of the ETI base code competently and, for all I know,
any of the other seven themes. Certainly, on the
evidence that we have, which we have given to this
Committee, just take the one example of a foreman
being instantly suspended for photographing hazards
that he was reporting, I don’t think that that really
shows BFK’s compliance with the ETI base code
either.

Q2668 Chair: There is, obviously, a question for
us about whether, in making recommendations to the
Government, we raise this issue about promises being
made by subcontractors or main contractors to the
client being enforceable. Whether that is Crossrail
declining to make them enforceable or having
deliberately drawn them up in a way that means they
are not enforceable, as distinctive from them never
being enforceable, I do not know. Certainly, there are
contracts in Scotland where my understanding is that
they have been accepted within the spirit of the
agreement and the subcontractors and contractors
strove to meet the targets that they were set by the
client. That is an issue for us to pursue, possibly with
Crossrail as well as the Government, in the first
instance.
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Gail Cartmail: May I comment on that, Chairman? It
is a question of debate as to whether or not, after
Bechtel’s employment of the party that I referred to,
they then disengaged when the whole blacklisting
involvement came up. It is a matter of conjecture as
to whether they deliberately picked him or not. Only
Bechtel can answer that.
It is also a matter of conjecture whether or not
Crossrail is incompetent as an entity or is engaged in
a conspiracy. I am not a conspiracy theorist. I would
never have believed that TCA existed in the way that
it did until it was put in front of me. I would never
have believed that a BFK representative would sit
across the table at an ACAS conciliation not
acknowledging a former role in blacklisting and being
more open about that. It is a matter of conjecture.
I suppose my point this afternoon to the Committee is
that the outcome is a car crash in respect of the issues
that we are trying to raise here. On the ETI base code,
I would say—and I think it is implied in the letter that
I have just read out to you—that both Crossrail and
BFK are passing off as being ETI base code-
compliant. They were told, quite categorically, to
make sure that they dealt effectively with non-
compliance when it happens, but doing so is quite
another thing. In other words, they were warned by
the ETI of the dangers of just ticking boxes and
paying lip service to the base code. Yet there was no
further contact with the ETI in respect of the base
code and compliance with it.
Chair: This is a major issue for us because, while we
are discussing Crossrail at the moment, we are not so
much concerned with Crossrail as the firms that are
directly involved that you have mentioned, namely,
BAM Nuttall, Ferrovial and Kier, all of whom have
substantial contracts in Scotland at the moment. The
strategies, tactics and practices that they are operating
here on Crossrail have a read-across to what they
might very well be doing in Scotland. It is that
element that we want to pick up. Jim, have you
finished the points that you were wanting to raise?
Jim McGovern: Yes.
Chair: Alan, there are a number of points that we
asked you to pick up. I think that most of those have
been covered. Is that correct?
Mr Reid: Question 7 has definitely been covered. Has
question 8 been covered?

Q2669 Chair: On the question of whether or not
there is any other evidence of blacklisting on
Crossrail, you have indicated to us that there is
nothing tangible.
Gail Cartmail: No. I believe this was a slip-up. I
believe, in relation to the first vetting, there was a slip-
up. This is the problem, isn’t it, that you alluded to?
Finding people who have not succeeded in gaining
employment by subcontactors on the Crossrail project
is an impossible task. We are suggesting that, if you
join up the dots, the evidence is quite convincing, but,
importantly, the burden of proof should be reversed.
There are loads of people talking about legislative
change.
Mr Chuka Umunna, in the Opposition day debate,
made a number of suggestions about how the
protections against blacklisting could be changed, and

I agree with all of that. But as I have gone through
this particular case, and my eyes have been opened as
a result of it, it speaks to me of the absolute
importance, above all else, of the burden of proof
being reversed. Where there is tangible evidence of
blacklisting—not flimflam—that there is a suspicion
that people are being blacklisted, the onus should be
on the contractor company and the subcontractor to
show that that is not the case.

Q2670 Jim McGovern: Surely, it is the potential
employee who has been refused employment who has
to pursue that in order for the potential employer to
say no. Back in the mid ’90s, the Timex factory in
Dundee was shut down. There was a major dispute,
and most of the members involved were members of
the AEEU at that time. The members of the shop
stewards committee applied for various jobs after the
dispute was over and were refused employment. They
took various employers to tribunals and won them. If
you are saying that the burden of proof should be on
the employer, presumably the person who has been
refused employment has to pursue the case first.
Gail Cartmail: Of course there are grounds by which
we can pursue, through the employment tribunal,
victimisation, non-engagement due to trade union
activities and all of that, but that does not tackle
blacklisting, because by its very nature it is
underground and secretive. As I said earlier, I am
increasingly feeling that blacklisting is more of a
moral than a legal issue, but the law does not help.
Because it is underground and secretive, it is not as
tangible as the example you gave. It is very individual.
There is a huge onus on individuals to come forward.
Our union does its best to support people, but, if the
onus of proof was reversed and companies were called
to explain their behaviour, we think that would be a
strong disincentive. Currently, there is no disincentive
to an employer to cease secretive activities.
I believe it is the case that Pat Swift is looking at CVs
and induction forms alongside a list. He only has to
take a match to it and it has gone, but with regard to
the behaviour and consequence of all that I have tried
to explain to this Committee today, if there is an
innocent explanation, let’s hear it.
Chair: The question of how we deal with that, the
question of how you apply the burden of proof the
other way, to whom does that burden of pass and to
whom do they have to justify it leads us on to the next
couple of points, which Graeme wants to pick up.

Q2671 Graeme Morrice: Maybe I should declare
an interest in that I am a member of Unite the Union.
I wanted to cover a couple of issues in general terms.
As you will be aware, the Government introduced
regulations to outlaw blacklisting in 2010. Do you
think that these are perhaps not working, and, if so,
why do you not think that they are working?
Gail Cartmail: I don’t think they are tough enough.
As we know, nobody, apart from the late Mr Kerr
himself, was punished in respect of the 2009 TCA
exposure. Since then, the industry has not paid a
single penny, except in those cases that they have lost.
My view is that there should be very harsh financial
penalties for blacklisting, including up to
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imprisonment where there is high-level conspiracy. It
is a hackneyed phrase now—but it genuinely is true—
that it ruins lives. I have mentioned that the burden of
proof should be changed and parties that are not a
direct employer of a blacklisted worker should be
brought to account. Importantly, compiling a blacklist,
irrespective of whether you have used it, should in
itself be an offence.

Q2672 Graeme Morrice: What sanctions do you
think should be taken against those companies that
take contracts out in the public sector that have been
shown to be engaged in blacklisting?
Gail Cartmail: My view is that the industry has been
unrepentant, so we have 44 companies that are still
bidding for public work. One thing that a company
could do to show that it is repentant is to lead a
movement in the industry to recompense anybody and
everybody who was on TCA’s list. The second thing
they could do is to apologise publicly.
Importantly, do you know what they could do? They
could put blacklisted workers to work. Nothing other
than that would show real contrition, which is why in
our campaign to get Mr Morris reinstated, which is a
high-level campaign and we are putting millions of
pounds into it, we have said that there is no financial
settlement that could be made. We will only accept
Mr Morris’s re-employment, because, if his dismissal
was so very innocent, he would be re-engaged. We
believe that the industry, if it was really open to a
different style of working, would look at the CVs of
workers who have been blacklisted, unable to find
work, and put them to work. I have met men who are
finding it impossible to get jobs commensurate with
their qualifications, who want nothing more than to
work in the trade that they were apprenticed in.
Take Kier and BAM—the two parties bidding for
Government and local government contracts. They
could come to the table, admit their involvement, ask
what could put it right, lead the debate that I suggested
should take place in the industry, but, importantly, say,
“Who have we got who has suffered a detriment due
to blacklisting? Let’s put them to work.”

Q2673 Jim McGovern: I mentioned earlier two
sparkies—two electricians—from Dundee, who came
down and gave evidence about blacklisting. Both are
now retired, so the remedy that you suggest of getting
them back to work does not apply. I am quite proud
to say that the first demonstration in the UK against
blacklisting took place in Dundee and it was organised
by these two retired electricians. A lot of the people
who were on that demonstration were retired but they
had suffered blacklisting. Getting them back to work,
if they are still of working age, is a great idea, but
what about the people who have retired?
Gail Cartmail: As I mentioned, the 44, at least, should
be leading a compensation fund, because the
complexities of attempting to succeed in an
employment tribunal case are really many and varied.
Many changes need to happen to make that an easier
and speedier process. Quite apart from anything else,
by the way, people are time-barred currently. Don’t
forget that the Information Commissioner’s Office has
not yet completed the task of writing to people. They

are only just seeking support from the Department for
Work and Pensions to match names to addresses using
DWP data. It is a disgrace. They had that information
in 2009. They have done nothing with it to
communicate proactively. Our union is desperately
trying to use the information we have got from the
ICO.
The problem you have alluded to is getting worse
every day. More and more people will be past working
age. If the industry wanted to make recompense, then,
for those people, an apology would go a long way so
that they had something to show their families for
being on that list, despite whether they can prove a
detriment for being on the list, and also some financial
compensation. That would go some way in the manner
that I described earlier of the rigger who put his
evidence to an employment appeal tribunal, with the
support of our union. The evidence did not stack up
as far as those jurisdictions were concerned, and only
this year, aged 70, has he found his name on the
TCA’s list as a result of us getting the encrypted disk
from the ICO. It is a heartbreaking story. He is so
proud to be able to say that he now has proof. You
have no idea what that means to his family. An
amount of money, an apology and a commitment to
clean up their act would go a long way.
We have discussed vetting. An employment tribunal
judge described vetting as anything other than
innocent. In the interim report of this Committee, the
Chairman referenced vetting. I am telling you that we
have evidence of vetting being a system by which
people are deprived of employment.
One of our key priorities as a trade union is to get the
industry to come clean. If you have a subcontractor
who has done all the checks, why put forward an
induction form for vetting? Why do that? What does
an induction form tell you? It tells you that somebody
has been to an induction, that is their name and that
is their date of birth. If that is not a check against a
blacklist, I have no idea what it is for. The man who
ran the now bankrupt company, EIS, had no idea
either formally, but, informally, it must be commonly
known in the industry what goes on.

Q2674 Jim McGovern: At the risk of sounding
pedantic, you mentioned men who have been subject
to blacklisting. A colleague of ours, David Hamilton,
who is the MP for Midlothian, who was jailed during
the miners’ strike, made a contribution on the debate
in the House of Commons. He made the point that his
wife was blacklisted because she was married to him.
It goes right through families probably.
Gail Cartmail: Yes. We heard Mrs Kerr on the
“Panorama” programme, Chairman, making a
staggering statement about thousands of performers in
the Dome going through TCA, among whom would
have been many women. I am sorry, but I am looking
quite narrowly about what I am exploring with the
Committee today, which is if you work in
construction. I take your point totally. You have made
a good point. Mrs Kerr, clearly, was not gender-
discriminatory in her activities.
Chair: Some of the names on the list were of women,
and some of the names on the list, as I think we
mentioned in our report, referred to somebody as
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being “believed to be the father of” or “son of” and
so on.
Jim McGovern: “He is innocent, but his wife is a
communist.”

Q2675 Chair: That is right. Before we come to some
wider questions, can I just try and clarify one or two
outstanding points? Have you had any inclination or
any evidence that any evidence has been provided by
the police, not to the TCA but to individual companies
about individuals, because that is something that I
have been approached about recently?
Gail Cartmail: Chairman, I have not seen the
unredacted files. I have only seen a small portion of
unredacted files. I cannot say that this is my evidence,
but some of the terminology and language that is
quoted in some of the descriptive files, if you know
what I mean—you have the electronic list of names
and then you have the manually-kept records—
smacks of police or security involvement.

Q2676 Chair: That is right, but beyond the
Consulting Association.
Gail Cartmail: I have no evidence.

Q2677 Chair: We have drawn from you discussions
that took place in ACAS. Can I just clarify whether
or not there have been other discussions between
either you or other union reps about the Frank Morris
case, and whether or not there were attempts at
conciliation or discussion, or were those only in the
ACAS meetings?
Gail Cartmail: The regional officer, Mr Harry Cowan,
strenuously attempted to rescue the situation. The
owner of EIS himself had discussions with Mr Cowan.
I quoted from his letter. He explained his frustration
with this whole situation. I contacted the HR lead at
Crossrail. I asked her should she not step in. This
seemed to me, even then, without knowing what I
know now, to be an entirely avoidable situation. It
is a project paid by taxpayers’ money; it is a public
procurement project. Surely, given the standards that
they seek to aspire to and all the rest of it, they would
want to avoid this situation.
I believe that the person in Crossrail to whom I spoke
did speak to BFK, and I believe she spoke to Mr
Swift. I believe that Mr Swift convinced her that there
was nothing wrong. In fact, he nearly convinced me
that there was nothing wrong in the conciliation. It is
very compelling, isn’t it? Then you look at the facts,
you go back to the next meeting and you challenge a
statement that was made, but it is the lack of curiosity
on the part of Crossrail that I found staggering. The
next time I heard from this person at Crossrail was
when she phoned me to reassure me that I should not
be too worried because the person airlifted with, I
think, 70% burns, was capable of speech.

Q2678 Chair: Going on from that, can I ask whether
you or the union as a whole have spoken with any of
the three main contracts—BAM, Kier and Ferrovial—
either about this particular case or the general question
of blacklisting?
Gail Cartmail: I spoke extensively personally over
two conciliation sessions of some great length. While

I was away, my colleague, Tony Burke, assistant
general secretary, stood in for me and he spoke
extensively. That was with the BFK HR lead, Mr
Swift. His exact words were that Mr Morris is
unemployable.

Q2679 Chair: Mr Morris is unemployable.
Gail Cartmail: Unemployable. If I can just explain,
Chairman, you go to these meetings in good faith,
bright-eyed and bushy-tailed because you want to
conciliate; you want a solution. Our key objective, as
I kept mentioning, is getting people back into work.
You believe you are meeting honest brokers. It was
only by a process of stripping away the reasons that
were given why this was not possible that we got to a
rather sinister description by Mr Swift of his
impression of Mr Morris, which was gleaned from
various sources, I imagine. By this time, Mr Morris
had staged a protest at Westbourne Park against the
treatment that he had suffered. It was then said to me
by Mr Swift that the reason that he is unemployable
now is because of the protest. So the goalposts kept
shifting.
It is not normal for an assistant general secretary in
the UK’s largest union to spend three days in
conciliation over the reinstatement of one person, but
it seemed to us extremely important. We are now
campaigning to draw attention to Mr Morris’s case
because we think it is a case study of blacklisting. We
are talking to the investors in BAM, Ferrovial and
Kier. We are talking to local government. We have
a stand currently today and tomorrow at the Local
Government Association conference asking local
councils to question BAM and Kier in respect of their
employment practices.
As I have mentioned, we are engaged with the Ethical
Trading Initiative, with the objective of bringing
BAM, Kier and Ferrovial, as a joint entity, to the table
to resolve this issue. Our bottom line is that we
demand a job for a blacklisted worker. We think that
is a reasonable demand. We will continue with this
until we succeed in achieving that objective.

Q2680 Chair: Can I just clarify what you are calling
on local authorities, health boards or, say,
organisations in Scotland to do about this particular
case? Are you asking them to blacklist the
blacklisters—not to give contracts to BFK?
Gail Cartmail: We have suggested to local authorities
that there is a reputational issue in relation to
procuring from known blacklisters. We think there is
evidence that they are still at it. If they have already
given a contract, then surely those contracting
companies should be brought in to discuss their
employment practices. Those are practical actions that
councils can take, and councils are taking those
actions.

Q2681 Chair: It would probably be helpful if you
wrote to us and gave us an indication of what exactly
it is that you are seeking. As you will be aware, we
put out a further consultation on various topics. The
question of what other people—third parties—should
do about contracts was not one of the points that we
looked at, but it might very well be something that we
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would want to make a recommendation about fairly
soon. Have you had any discussions with BAM, Kier
or Ferrovial directly about their position? You
mentioned their investors as well. Can you clarify
what is happening there?
Gail Cartmail: Together with our director of
organising and leverage, I was asked by Ferrovial to
meet with their representatives, whom they flew in to
Heathrow one Saturday a few weeks ago. We
explained the situation to them. They had no
knowledge, by the way, of the Ethical Trading
Initiative or base code, and they claimed to have no
knowledge of the current situation.
It is important for me to repeat what I said earlier,
which is that, when Ferrovial bought Amey, the
company Ferrovial extracted Amey from TCA.
Ferrovial is a Spanish-based company. It has no record
of blacklisting. It has good industrial relations with
our sister unions in Spain, but it is in bed now with
BAM and Kier. We met them. They found the
evidence that we showed them to be very concerning.
They flew in again. I gained the impression, as did my
colleague, that we could probably have got any
amount of money. We could probably have got access
for trade union organisation, but the one thing that
was an absolute no was the reinstatement of Frank
Morris. It seemed to us, and it is fair to say it was
stated, that they did not have the power to force BAM
or Kier to agree to re-engage Frank Morris.
We asked them, if the dismissal of Frank Morris and
the termination of the EIS contract were innocent,
“What’s the problem?” I paraphrased back to them
what I felt I had heard, which was that BAM and Kier
had the power to fire, but Ferrovial doesn’t have the
power to hire. I think that is an accurate description
of the situation. It is possible that we may have a
meeting with BAM in the future. That is to be
confirmed. Any meeting now that we have with any
of the parties will be on the premise that it is our
absolute belief that Mr Morris and any of the other
EIS former employees who still are not in work
should be offered work on the Crossrail project.

Q2682 Chair: We have concentrated on Mr Morris,
but there were 27 innocents who, as far as we have
heard, were completely uninvolved in any union
activity and were just simply collateral damage. We
have no idea where they are at all, or do we?
Gail Cartmail: We know that most of them got jobs.
The one who found it the hardest to get a job was the
one who stood with Frank Morris outside the
Westbourne Park site for a little while, although not
very long. Frank had received a warning that anybody
who stood with him would never get a job on
Crossrail. In his letter to us, the former owner of EIS
described the experience of these people in some
detail and his efforts to find them jobs, but the one
person who had been identified with Frank Morris was
the person who had the longest period of
unemployment.

Q2683 Chair: Is he working now on Crossrail?
Gail Cartmail: Not on Crossrail—not to my
knowledge.

Q2684 Chair: On a wider point, you mentioned
earlier on that there were people in the industry who
were continuing to defend tribunal cases on
technicalities and the like. Were these individuals who
were on the Consulting Association blacklist, who
were pursuing tribunal cases against the companies,
and the companies were defending them on
technicalities such as being out of time and all the rest
of it?
Gail Cartmail: I can’t think of a single example where
an employment tribunal level 1 application has been
made and an employer has stepped forward and said,
“Do you know what? Hands up. We did it.” To be
honest, it would be the obvious response. You have
got a list; it is there; the company is named on the
list; that is the reason for the litigation. So it is pretty
clear that the company has picked out this person. It
would be refreshing if the response to an employment
tribunal application was, “Yeah, fair cop, guv. I done
it.” I am not being flippant, Chairman. Also we have
the problem of a huge swathe of people—the
majority—not knowing that they are on the list.

Q2685 Chair: I understand that. That is a different
problem. We are pursing the question with the
Information Commissioner and the trade unions of
what information is available. That is a separate issue.
I want to be clear. It has to do with the question of
regret, really. It undermines any protestations of regret
by the companies if they are resisting every particular
occasion when they are being taken to a tribunal for
blacklisting, doesn’t it?
Gail Cartmail: Yes.

Q2686 Chair: It would be helpful if you could let
us know of cases and which companies are involved
where they have been trying to avoid tribunals or
losing tribunals on technicalities, because that
certainly is an indication of the attitude that they are
taking on these matters.
Gail Cartmail: That is a very fair request. When I
checked, we now have a lawyer who is the custodian
of all our blacklisting cases, including those
individuals to whom I wrote, following being able to
identify them from the TCA database to our
membership database. It is a full-time job now, which
implies that strenuous efforts are being made to
defend those cases, because there was not a huge
number. We write to people and invite them to check
that they have a file, and then we give them absolutely
red-carpet treatment in respect of an employment
tribunal application. He is singly and fully engaged on
those cases. I will get a list of current cases.
One of the key issues here—it is another problem with
the current regulations on blacklisting—is the problem
of time bar. I don’t know of a single example of an
employer saying to an employment tribunal, “With
respect, judge, we don’t want you to pursue the time
bar problem because we admit that there would be
difficulties in knowing you were on the list.” I can’t
think of a single example of that.
Chair: If we decide that we want to pursue this matter
with, say, Scottish local authorities, health boards or
the like, about which companies have no regrets about
blacklisting, an indication of whether or not they are
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continuing to defend tribunals and rule them out on
these sorts of grounds would be one of the points that
we and the local authorities involved would want to
take into account.
Unless there are any other questions, this is an
appropriate point to draw this hearing to a conclusion.
Jim, I see that you want to raise another point.

Q2687 Jim McGovern: It is not so much a question
as an observation. I am sure we have taken evidence—
I don’t know if it was from Ian Kerr, Cullum
McAlpine or even from the ICO—that a lot of the
records were destroyed. I don’t know if you are aware
of that, Gail. How do we track down who was on the
list if the records don’t exist any more?
Gail Cartmail: You heard evidence from the ICO
representative that they seized only a fraction of the
material held by TCA. You also heard from Mr Kerr
that he had destroyed everything, and then Mrs Kerr,
after that, brought forward further evidence. We have
no idea, do we, what is out there? What we can do is
knuckle down, work with what we do know in respect
of what is in the public domain, and be vigilant in
drawing attention to where we think there are
examples of lists being used, and, in particular, as I
have been at pains to point out, Chairman, in respect

of contractors vetting subcontractors or employment
agency staff.

Q2688 Chair: The final point that we always put to
people is, are there any answers you had prepared to
questions that we have not asked? We gave you the
opportunity at the beginning to say a whole chunk of
stuff, and I think we have covered the field fairly well.
Just in case there is anything that you think we have
overlooked, do you want to raise any other points?
Gail Cartmail: I don’t think so, Chairman. It is a huge
responsibility in giving evidence to this Committee. I
think that this Committee is doing an incredible job
in shining a light in very dark corners. I wanted to
thank the Committee for patiently listening to my
evidence and bearing with me when my replies were
not perhaps necessarily directed to the questions you
asked but perhaps to what I see as tangentially
connected points of concern.
Chair: There are a number of points on which we
have asked you to give us further evidence. We are
also looking forward to having you and the other
unions responding to our request for further evidence
of recommendations. It may be that we see you again
at some stage in the future. At the moment, we can
draw things to a close.
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Examination of Witness

Witness: Stephen Ratcliffe, Director, UK Contractors Group, gave sworn evidence.

Q2689 Chair: Mr Ratcliffe, I welcome you to this
meeting of the Scottish Affairs Committee. As you are
aware, we are investigating blacklisting in the
construction industry. Would you take the oath, first
of all?
Stephen Ratcliffe: Yes, indeed. (Stephen Ratcliffe
affirmed)

Q2690 Chair: Thank you very much. I realised this
just now. I understand that you want to read out a
statement.
Stephen Ratcliffe: It is very short, if I may.

Q2691 Chair: Would you like to do that first then?
Stephen Ratcliffe: Do you want me to introduce
myself first?

Q2692 Chair: Yes, fine. I was going to let you read
out the statement and then I will go through things.
Stephen Ratcliffe: Let me do the statement first.
Since 2009, the UK Contractors Group has
represented some 30 of the largest contractors in the
UK construction industry, along with some of their
supply chain associations. I should tell you that earlier
this year we also launched a Scottish Contractors
Group, a sister organisation, representing 12 of the
largest construction businesses in Scotland.
Neither UKCG nor its predecessor organisations
played any part in the role of the Consulting
Association. The majority of our members also played
no part in the Consulting Association, but of course
some of our members did. This activity has damaged
the reputation of the entire UK construction sector.
Those companies involved in the activities of the
Consulting Association accept that those activities
were morally wrong and have apologised. Blacklisting
in employment is illegal—it is as simple as that—and
this is recognised now by the industry. The issue has
unfortunately overshadowed the important co-
operative relationships between the unions and the
employers in the sector. For example, my own body
is a party to the CIJC working rule agreement
operated by the Construction Industry Joint Council
bringing in over 500,000 workers within a structure
of fair minimum pay rates. We have also worked
closely with the unions together in a revolution on
changing the culture of health and safety in the
industry, leading to a 50% reduction in fatal accidents
over the past decade. We applaud the attention to
safety issues rather than punishing people for it.

Simon Reevell
Mr Alan Reid
Lindsay Roy

UKCG is about creating a positive future for the
industry that is vital to economic growth and
employment. I look forward to answering your
questions.

Q2693 Chair: Thank you. We did not have a copy
of your statement until just now, so our staff will copy
and circulate it. I would draw to the members’
attention that there were some slight changes as you
spoke and went through it.
Could you introduce yourself and tell us about the
organisation you represent? Please also tell us about
your previous involvement with the industry, for
background.
Stephen Ratcliffe: Yes, of course. I am Stephen
Ratcliffe. I have run the UK Contractors Group since
it was founded in 2009. We have a fairly limited brief
for our members. I should say that we are not the
only construction trade association in the country. For
example, many of our members are also members of
an organisation called the Scottish Building
Employers’ Federation. There is also an organisation
called the Civil Engineering Contractors Association,
which also operates heavily in Scotland.
Our remit is twofold. First, it is to emphasise the
importance of construction to the UK economy, to try
and press the case for infrastructure investment and
make sure that that has a good impact on growth.
Probably of more relevance to this Committee is the
fact that we also do a lot of work in terms of trying
to promote good practice in the industry. For example,
we have a health and safety charter. We have been
working collectively with our members to try and
improve health and safety performance and to make
common messages to our supply chain. Many of the
companies are using similar companies in their supply
chain. For example, if all the major players are saying
on site induction, “We are all going to do this,” that
is helpful for when a supply chain partner and their
workers come on site.
We also do a lot of work in the area of environmental
performance. More recently we have been looking at
the impact of IT in the construction industry,
particularly in relation to building information
modelling. We are also doing a lot of work on
diversity. This is an industry that, frankly, is
unrepresentative of the population at large. The
number of women and ethnic minorities who work in
the industry is rather small compared with the rest of
the economy. We have been working with our
members to see whether we can change that and,
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indeed, whether we can promote more apprenticeships
in construction at a time when the construction
economy has reduced by about 20% in the past two
years.
In terms of my previous relationship, before I was at
the UKCG, I ran a larger construction trade
association called the Construction Confederation.
That went into insolvency after I left, in 1998, if
memory serves me correct. That was a representative
body for a much wider range of companies. As well
as some of the major players being in the organisation,
we also had about 5,000 SME players in that
organisation.

Q2694 Chair: Before that, you were a senior civil
servant with the DTI.
Stephen Ratcliffe: I would not describe myself as
senior. I was a grade 7 in the DTI—but many years
ago.

Q2695 Chair: Senior’ish.
Stephen Ratcliffe: Senior’ish; I am happy to accept
that.

Q2696 Chair: A senior’ish civil servant. You were
beside one of the Cabinet Ministers, weren’t you?
Stephen Ratcliffe: I was a career civil servant. I
certainly was not in any way political. I started my
life as an executive officer in the Department of Trade
and Industry when I left school in 1973. I had a series
of jobs. I was First Secretary Commercial in the
Embassy in Vienna for four years. I did work for
David Young when he was Secretary of State for
Employment, Minister without Portfolio and also
Secretary of State for Trade and Industry, but that was
30 years ago.

Q2697 Chair: That is certainly fairly important’ish.
You were chief executive of the Construction
Confederation. Was that at a time when Cullum
McAlpine was the chair?
Stephen Ratcliffe: Cullum McAlpine never held any
office in the Construction Confederation. His father,
Malcolm McAlpine, who is sadly now no longer with
us, was the treasurer of the Construction
Confederation for a couple of years. Cullum
McAlpine was chair of the employers’ side of the
Construction Industry Joint Council. That is the body
that negotiates pay and conditions with the trades
unions. He was certainly chair of that. Forgive me, I
can’t remember the exact dates, but he was certainly
chair of it when I first became chief executive of the
Construction Confederation, which would have been
in 2000. He left shortly thereafter and the role was
taken on by somebody else.

Q2698 Chair: I was just trying to clarify whether or
not he was chair of that at the same time he was chair
of the Consulting Association.
Stephen Ratcliffe: I don’t know if it was at the same
time, but he was certainly chair. I can let you have the
dates; I just don’t have them in my head at the
moment.

Q2699 Chair: When were you first aware of
blacklisting?
Stephen Ratcliffe: I think, like everybody else, when
I started to read the press reports after the Information
Commissioner had raided the offices of the
Consulting Association.

Q2700 Chair: So, on oath, you are telling us that,
having been involved in the industry for such a long
time, the first you knew of it was when you read it in
the papers.
Stephen Ratcliffe: Yes.

Q2701 Chair: Can you understand why I find that
difficult to believe?
Stephen Ratcliffe: But so many other people were in
exactly the same situation. Even in some of the
companies that were involved many people just
simply weren’t aware of it. It was a secretive activity.
It was certainly never discussed in any shape or form
in any forums in the Construction Confederation that
I was ever involved in.

Q2702 Chair: You knew nothing at all; it was never
discussed formally or informally; there was no
mention of it at any stage.
Stephen Ratcliffe: No.

Q2703 Chair: As far as you were concerned, it did
not exist; it never went on; it was never mentioned;
there was no reference to it at all ever in any shape
or form.
Stephen Ratcliffe: No.

Q2704 Mr Alan Reid: I noted that your organisation
has among its member values “adopting the highest
ethical standards” and “behaving fairly.” Can you tell
me how the organisation promotes these values?
Stephen Ratcliffe: Yes, indeed. In a sense, these are
values of the companies that have come to us and
said, “We want to spread. So how can we all work
together?” We have certainly done some work in the
past couple of years in the area of health and safety.
We have worked very closely among members to
ensure that we are both reducing accidents on site and,
probably more importantly, occupational ill health.
When we think of health and safety we always think
of the immediate accidents that happen on site, but
occupational health can be as big a killer and as big a
problem for the industry. We have done quite a lot of
work in that area, sharing best practice and good
practice.
Another example is that a couple of years ago there
were some unfortunate incidents of what I would call
cable strikes in the industry. You may not believe it,
but occasionally a contractor will go on to a site and
won’t know where the cables are. People have struck
cables. We came across a number of occasions where
people struck a cable when it was clearly in the plans.
Within the UKCG and among the UKCG members,
we have formed a committee to look at ways in which
we could try and minimise those cable strikes.
We are also looking at the moment at how we can
increase competence within the industry, particularly
in relation to making sure that supervisors on
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construction sites are properly trained to be
supervisors, particularly in relation to health and
safety risks.
We also have a code of practice on competition
compliance. We have a code of practice in relation to
the Bribery Act, which came into force a year or so
ago. We worked with the Serious Fraud Office to try
and produce a toolkit for UKCG members as to how
they should conduct themselves within this new
legislation.

Q2705 Mr Alan Reid: Were these codes of practice
introduced before or after the raid by the Information
Commissioner?
Stephen Ratcliffe: They would all have been after
because they were all done by UKCG, which was
founded at the beginning of 2009.

Q2706 Mr Alan Reid: Were you involved with any
trade association during the time when blacklisting
was going on?
Stephen Ratcliffe: I was involved with the
Construction Confederation. I became chief executive
of the Construction Confederation in 2000 and left
that company at the end of 1996—sorry, 2006.
Forgive me—it’s hot; I do apologise.

Q2707 Mr Alan Reid: Did that organisation have
similar values as the present one?
Stephen Ratcliffe: That was a rather curious
association. Its only members were six other trade
federations. Individual construction companies were
not members of the organisation. If my memory
serves me correctly, we had the Major Contractors
Group, which in a sense was the forebear of what is
now UKCG, although it only had 10 members. When
the Construction Confederation folded up, companies
like Balfour Beatty, Sir Robert McAlpine and
Carillion were not members. They had decided to
leave, for reasons which I can go into if you would
like me to.
There was also something called the National
Federation of Builders, which represented very small
SME companies. There was the Scottish Building
Employers Federation, which was also a member. The
Construction Employers Federation of Northern
Ireland was a member. Each of those individual trade
federations may well have followed the policy.
Certainly the Major Contractors Group started its
health and safety drive way before UKCG. The
Confederation was a way of just bringing all this
together and speaking with one voice to Government.

Q2708 Mr Alan Reid: Did the associations that
were members of the overarching association have
similar values to what the Construction Group has
now?
Stephen Ratcliffe: I don’t think many of them did.
The only one that I am personally aware of—because
I used to run it as well—was the Major Contractors
Group. They had some values solely in relation to
health and safety.

Q2709 Mr Alan Reid: We have heard evidence
from people that they have been blacklisted for raising

health and safety concerns. Can you tell us what was
in the values of the association?
Stephen Ratcliffe: Yes. In 2005—and I can let your
Clerk have a copy of this—the then Major Contractors
Group introduced a toolkit for worker involvement,
which set out a whole series of principles about how
the contractors would conduct themselves in terms of
working with the work force to improve health and
safety. That is a document that has a set of practical
issues in it, but it also had a statement of values. We
were working with our work force to try and improve
the performance of the industry. May I read value
number five, which says, “No punitive action will be
taken against any worker who raises a health and
safety concern. On the contrary, such action will be
encouraged and, when appropriate, rewarded.” That
was the value that was laid out as long ago as 2005.

Q2710 Mr Alan Reid: Presumably you would
regard being put on a blacklist as punitive action.
Stephen Ratcliffe: Yes. I should also say that that was
backed up by the fact that most of the members run
some sort of anonymous telephone helpline or facility
where workers can make a complaint to that line, and
that is investigated.

Q2711 Mr Alan Reid: Given this set of values, can
you explain why member companies were clearly not
following this set of values and were putting people
on blacklists for raising health and safety concerns?
Stephen Ratcliffe: No. That is a matter for those
individual companies. It is also worth pointing out that
we have over 30 members. It was only a very small
minority of those who were using the Consulting
Association in any large sort of way. In my
involvement with the industry, I should say that as
members of UKCG we tend to engage with the chief
executives. The view at chief executive level is that
health and safety is probably the single most
important issue for the industry. They have spent
many hours talking about how we can work together
collectively to improve the situation. The blacklisting
issue is completely contrary to those debates that I
have sat in—probably for the best part of a decade.

Q2712 Mr Alan Reid: And blacklisting was never
mentioned at any of these meetings.
Stephen Ratcliffe: Never.

Q2713 Sir James Paice: Can you run us through the
chronology again, please? You said that you were
chief executive of the Construction Confederation
from 2000 until 2006. Then you said that you started
with UKCG in 2009.
Stephen Ratcliffe: Sorry; I think I have just got my
dates confused; I do apologise. I joined the
Construction Confederation, as it then was, as director
of public affairs in 1997, after I left the DTI. I then
became the chief executive in 2000. To cut a long
story short, all the members of the Construction
Confederation fell out and decided that they did not
want to have this collective body. Effectively, it was
wound up towards the end of 2009, if memory serves
me correctly. I moved pretty seamlessly from there
to running this breakaway group, which was the UK
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Contractors Group, which was established at the same
time, with about 14 members. Since then it has grown
into an organisation of 32 corporate members and four
or five trade association members that represent our
supply chain.

Q2714 Sir James Paice: My second question is this.
You said that you were not aware of blacklisting until
the Information Commissioner’s raid. Were you aware
though that some of your members were involved
with the body known as the Consulting Association?
Stephen Ratcliffe: No, I had never heard of it.

Q2715 Sir James Paice: You had never heard of
that either.
Stephen Ratcliffe: I had never heard of the
Consulting Association.

Q2716 Jim McGovern: Thanks for coming along,
Mr Ratcliffe. You said that a very small number of the
member companies of your group were involved in
blacklisting. The information I have here before me
suggests that, of the 30 companies who were members
of the group, 11 were involved with the Consulting
Association who were involved in blacklisting. Is that
“a very small number”?
Stephen Ratcliffe: I accept that 11 members were
involved in some shape or form with the Consulting
Association; I accept that. But I don’t necessarily
accept that all of those were involved in blacklisting.
I can’t speak for them; they must defend their own
involvement in the Consulting Association. I don’t
accept that it follows—

Q2717 Jim McGovern: I don’t expect you to speak
for them, but I don’t expect you to defend them either.
Is 11 out of 30 “a very small number”?
Stephen Ratcliffe: It is a minority number, isn’t it? I
accept that perhaps my wording could have been a bit
more careful. It was 11 out of 32 members, yes.

Q2718 Lindsay Roy: How many of the 12
companies in Scotland were in the Consulting
Association?
Stephen Ratcliffe: The Scottish Contractors Group
was formed only this year, so obviously none of them
were, because the Consulting Association did not exist
this year.

Q2719 Lindsay Roy: But how many of them were
previously members of the Consulting Association?
Stephen Ratcliffe: I will just check; I have a list here.
Off the top of my head, the members of the Scottish
Contractors Group certainly include Skanska,
Carillion, Sir Robert McAlpine and Galliford Try—
which you probably know in Scotland as Morrison. I
have a list of all the members here, if you can just
bear with me a second.

Q2720 Chair: So far, three out of the four you have
mentioned were blacklisters.
Stephen Ratcliffe: They were certainly involved in
the activities of the Consulting Association.

Q2721 Chair: What is the distinction between
“involved in the activities of the Consulting
Association” and “blacklisting”? The activity of the
Consulting Association was blacklisting. I don’t quite
understand this distinction you are seeking to draw.
Can you clarify that for me?
Stephen Ratcliffe: Clearly, it is a matter of fact that
these companies were members of the Consulting
Association and that they broke data protection laws
in the activities of the Consulting Association. I don’t
think it has been proven beyond doubt yet that these
companies were also involved in blacklisting. There
are legal cases going on.

Q2722 Chair: Right; sorry. I think this is very
important. If we have evidence that a company
submitted names to the blacklist and got information
from the blacklist, you are saying that that is not
blacklisting.
Stephen Ratcliffe: I simply don’t know. I wasn’t
directly involved in any of this. I am sitting here as a
third party observer, as you are. I was just making the
distinction that—

Q2723 Chair: But, surely, as somebody involved in
the industry, you have taken some care to look at the
papers involved. I presume you have read our report.
Stephen Ratcliffe: Indeed I have—more than once.

Q2724 Chair: You will see in there that involvement
in blacklisting means submitting names and/or
drawing names out of it. I don’t see how you can say
that doing either of those, which is the main purpose
of the blacklisting, is not the same as blacklisting.
Stephen Ratcliffe: Well, I do, because I think there
are court cases still pending that will prove that one
way or the other. I don’t want to pre-judge those
court cases.

Q2725 Chair: No; the court cases are pursuing
various issues to do with compensation and the like.
Many of them might very well be ruled out because
of a variety of technical reasons. For example, people
who were employed by subcontractors might lose a
court case against a main contractor, as has happened,
on the basis that they were not directly employed.
That does not mean to say that these people were not
blacklisted; it just means that they pursued their case
against the wrong person. I am surprised that you
seem to be seeking to minimise the involvement of
some of these firms with the Consulting Association
by suggesting that they were not involved in
blacklisting. That was the whole raison d’être of the
Consulting Association.
Stephen Ratcliffe: I obviously have to be very careful
because there are legal cases pending. I am rather
caught between the devil and the deep blue sea here.

Q2726 Chair: You are on oath in front of us, so we
expect the whole truth.
Stephen Ratcliffe: No, absolutely, but I think you
asked me for an opinion as to whether blacklisting
was or was not happening and I simply don’t know.



cobber Pack: U PL: COE1 [E] Processed: [13-03-2014 16:48] Job: 037142 Unit: PG02
Source: /MILES/PKU/INPUT/037142/037142_o002_odeth_130717 - Corrected (Final).xml

Ev 20 Scottish Affairs Committee: Evidence

17 July 2013 Stephen Ratcliffe

Q2727 Chair: I want to clarify one point. You have
your code of values such as behaving fairly and
adopting the highest ethical standards. If anybody is
shown to have been involved or is involved in
blacklisting at the moment, are there any sanctions
that you can take against them?
Stephen Ratcliffe: Not me personally, although I am
a director—

Q2728 Chair: Your organisation; I did not mean
you personally.
Stephen Ratcliffe: I was just going to answer the
question. Certainly the organisation could take
sanctions against them, but that would mean a
discussion between all the 32 members of the
organisation to take a view on it. At the moment there
are only two barriers to entry in terms of joining
UKCG. One is that you pay the subscription fee,
which is £16,000 a year. That gives you a range of
services, largely in relation to getting involved in our
best practice activities. The second is agreeing to
adopt the principles in our health and safety charter.
We are not a policeman or regulator for the industry,
as, for instance, the Institute of Civil Engineers or the
Chartered Institute of Building would be in terms of
individuals.
Conceivably, we could, at some future date, take a
decision that there are companies we would not want
around the table, but that is not for me to decide.

Q2729 Chair: There is no automatic sanction if your
member values are broken.
Stephen Ratcliffe: No.

Q2730 Chair: People could just sign up to them
willy-nilly with no downside, unless they are caught
out, in which case they might or might not be
expelled. Is that correct?
Stephen Ratcliffe: That could be an interpretation of
it. I would say in health and safety it is pretty obvious
from the detailed discussions we have had with
member companies—

Q2731 Chair: Let me give you an example. Earlier
on, before you came in, we agreed to refer the
Crossrail case to the Government for further
investigation. That involves BAM, Kier and Ferrovial.
The first two of those are member companies of yours.
Stephen Ratcliffe: Yes, indeed.

Q2732 Chair: Hopefully, there is a Government
investigation that is going to take place into those
companies. You would presumably wait on the result
of that. If they are found to have been involved in
blacklisting, are you saying that your group would
then sit down and discuss whether or not anything
should be done about it?
Stephen Ratcliffe: Yes.

Q2733 Lindsay Roy: Do you have a role in
monitoring the implementation of these values?
Stephen Ratcliffe: In certain circumstances, yes. In
health and safety, the members publish two pieces of
information to us a year. That is collected on a
confidential basis and then we do an analysis of it. The

first is the accident incident rates of their individual
businesses. That is an output measure that shows that
health and safety on UKCG sites is improving. That
is one way of doing it. The second is more of an input
measure. You are probably familiar with the fact that
people can’t work on major construction sites without
being proven to be competent to do the job of work
that they are on site to do. They must all have a CSCS
card—construction skills certification scheme card—
which is essentially like a Visa card that says, “I am
an electrician,” or, “I am a plumber and I have had
the relevant health and safety training.”
It is a requirement of our subcontractors that they will
not take people on sites who do not have that CSCS
card. Again, we measure that. Up until last year, we
simply measured that 100% of the work force on the
sites were carded. There has been quite a lot of abuse
of that card system. There was a so-called green card
that was introduced a few years ago. That was a very
basic card saying that you could simply go on to the
site and work as a general operative. People were
getting that card when, in fact, they ought to be getting
a higher qualification. For the first time this year, we
have been looking at whether people have the relevant
card for the relevant job. On the basis of the
information that we are gleaning from that exercise,
we want to ratchet up that competence requirement to
make sure that people working on our sites are fully
competent. There is obviously a direct link between
competence and health and safety performance.

Q2734 Lindsay Roy: We know that blacklisting was
an historical practice. Do you have any evidence that
it is still going on?
Stephen Ratcliffe: I personally don’t have any
evidence.

Q2735 Lindsay Roy: How do you know?
Stephen Ratcliffe: I don’t. I simply have no evidence.

Q2736 Lindsay Roy: Do you monitor what is
happening? Do you have any sign-ups with
companies? Do you discuss their practices with them?
Stephen Ratcliffe: No.

Q2737 Lindsay Roy: Why not?
Stephen Ratcliffe: Because it is simply not something
that we do.

Q2738 Lindsay Roy: Is it something you should do?
Stephen Ratcliffe: It is something I can take back to
our members. There are some things I think we could
do in this arena. Would you like me to expand on
that now?
Chair: We are aware that there are things you could
do. What we want to clarify is why you haven’t
done them.

Q2739 Lindsay Roy: Particularly with those
companies that have been involved with TCA and
blacklisting in the past, I would have thought they
were prime for monitoring to see what is happening
now.
Stephen Ratcliffe: But that suggests that we are a
policeman of the industry—and we are not. We are
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simply an organisation that focuses on a number of
focused activities. That is all we are. I am not a
regulator or policeman for the industry.

Q2740 Jim McGovern: Is it fair to say that it is no
great interest of yours? There is evidence to confirm
that it was going on. You say that you were unaware
of that, and now you are unaware if it is still
happening because you are not particularly interested.
Stephen Ratcliffe: It is not because I am not
particularly interested; it is because nobody has
approached me and provided any evidence. It is not
something we have ever discussed within the UKCG.

Q2741 Lindsay Roy: It is not so much about asking
you to provide evidence. Given that there has been an
historical practice, I would have thought it would have
been a priority to make sure it is not happening and
that therefore a monitoring role would be essential.
Stephen Ratcliffe: That is a matter for those
individual companies. If they came to me and said,
“We have decided among ourselves that we would like
to do some monitoring in this area and could UKCG
do something?”, then that would be something we
could do.
As an analogy, if I could go back to when John
Prescott gave the industry a wake-up call 12 years ago
in calling for a real shake-up in health and safety, the
companies got together and said, “This man is talking
a lot of common sense here. We do need to be doing
something to resolve these issues. Collectively, we
will get together and work together to try and improve
performance.” That is what we did. Conceivably, it
could be done again in this instance, but it would be
down to the individual companies to decide if that is
what they wanted to do.

Q2742 Lindsay Roy: The values you spoke about
earlier were set up in 2005, and yet there was a
transgression over that period to 2009. I would have
thought it was vitally important that that was
monitored.
Stephen Ratcliffe: I think I have explained that we
don’t monitor and I could only monitor if the member
companies wanted me to have that monitoring role.

Q2743 Lindsay Roy: Can you give a categoric
assurance that blacklisting is not occurring now?
Stephen Ratcliffe: No, I can’t.

Q2744 Lindsay Roy: Have you asked the companies
involved how they monitor blacklisting?
Stephen Ratcliffe: I think that is a matter for those
companies. I am sure they have all put in compliance
systems to monitor the situation, but these are matters
for the companies. I sit here as a third party observer.

Q2745 Lindsay Roy: In terms of reputation for your
own organisation I would have thought it was very
important.
Stephen Ratcliffe: I agree that this is damaging the
reputation of the industry and I agree that industry
needs to work to try and solve the issue, but I am not
necessarily agreeing that this is something that falls
down to UKCG.

Q2746 Chair: So it is somebody else’s responsibility
to do this.
Stephen Ratcliffe: The responsibility, ultimately, is
with the individual companies.

Q2747 Chair: It is nothing to do with you and it is
nothing to do with your organisation. You have a set
of ethical standards that would, on the face of it, seem
to preclude blacklisting. You have evidence that those
ethical standards were broken by some of your
member companies, but you are not interested in
doing anything about it now because it is somebody
else’s job. Is that a summary of what you said?
Stephen Ratcliffe: No; that is not what I said. I said
that the people who would determine whether we did
anything about it are the individual members of
UKCG because they are the people who decide what
it is we do.

Q2748 Chair: Individual members of your
organisation, some of whom are proven blacklisters,
have decided not to do anything about blacklisting.
That is essentially a summary of your position, is it?
Stephen Ratcliffe: No, because they may well be
doing things about it individually in their own
businesses. What I am saying is that it has not been
debated or discussed within the forum of UKCG.
There is a clear distinction there.

Q2749 Lindsay Roy: Why not?
Stephen Ratcliffe: Because the companies have
chosen not to talk about it in UKCG. Perhaps I should
have said at the beginning that UKCG is not a massive
trade association. We are four members of staff. We
do a very limited role for the industry, largely on
health and safety and environment performance and
so on. Every year we have a business plan and I am
very happy to share the business plan with this
Committee. The members agree on the things we
should be doing. Outwith that, we might have a debate
at some future time at a meeting to say we will take
on something else, but we are very limited in terms
of resources.

Q2750 Lindsay Roy: Given the prominence of
blacklisting, I would have thought it would have been
high on the agenda over the last three years.
Stephen Ratcliffe: Well, it hasn’t been on the agenda.

Q2751 Chair: Who writes the agenda? Is it not you?
Stephen Ratcliffe: It is a combination. I suggest
agenda and things that we might discuss. I suggest the
business plan. Ultimately it is down to the members.

Q2752 Chair: Have you at any stage suggested that
they discuss the reputational damage being caused to
the industry by blacklisting and the reporting thereof?
Stephen Ratcliffe: We certainly did have a
conversation with some of the members about six
months ago to ask whether there was a role UKCG
could play collectively in all of this. For example, as
I mentioned, when the Bribery Act came into being a
year or so ago, we played a fairly major role in putting
together a toolkit for members. That was essentially
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reminding them of what their obligations were under
the law, but also giving them some practical advice—

Q2753 Chair: Coming back to the point, though—
Stephen Ratcliffe: I am coming back to it. Forgive
me, but I wanted to put it into context. We did say to
members about three or four months ago: was there
some collective action that UKCG might take on their
behalf in this area? The sort of thing I had in mind
was possibly a code of practice that might have some
teeth, and maybe even a code of practice in relation
to public sector contracts.
There was some interest in it among members and we
have had some very preliminary meetings with the
Chartered Institute of Personnel and Development. I
believe they are coming to talk to you later in the year.
Chair: Indeed, they are.
Stephen Ratcliffe: It would be important if we were
doing anything in this area for it to be done by a third
party. They may be able to work with us to talk about
ways in which the industry could properly vet staff.
We have not gone into any detail yet, but we have
agreed among the members, and with CIPD, that it is
a piece of work we will look at over the summer.

Q2754 Lindsay Roy: So it has been on the agenda.
Stephen Ratcliffe: It has never been discussed at a
formal meeting. I can share the e-mail. I simply e-
mailed the members and got a view. Quite often we
will just e-mail members.

Q2755 Lindsay Roy: When is it planned to be in a
formal meeting? Have you any advance notice?
Stephen Ratcliffe: I think it would come to a formal
meeting once we had reached some agreement with
CIPD as to what the scope of the piece of work would
be. We will be having some further meetings with
them over the summer. It would need to come to a
meeting at some stage obviously to have members
endorse it. I am supposing here because we have not
got there yet, but it might be a statement of values or
some practical guidance for members. Indeed, it is as
important for the supply chain, as you picked up
earlier, Chairman, because our members don’t employ
very many people. They work with quite large supply
chains. It is a practice that we could share with our
supply chain and make sure they are following it
with us.

Q2756 Lindsay Roy: I would have thought, given
what has happened, that companies would want to
make sure they were watertight in this regard.
Stephen Ratcliffe: I think a lot of them have. A lot of
them have been spending a lot of money putting in
rigorous compliance regimes within their own
businesses. What I had in mind here was some sort of
standard practice that we could also use to inform the
supply chain.

Q2757 Lindsay Roy: Has there been discussion
about sharing this effective practice?
Stephen Ratcliffe: With whom?

Q2758 Lindsay Roy: Within your organisation.

Stephen Ratcliffe: There has been very little
discussion. As I say, this has merely been an exchange
of e-mails. I would anticipate that we would not only
share it within the UKCG but we would want to share
it more widely with the industry.

Q2759 Lindsay Roy: Do you understand why that
surprises me?
Stephen Ratcliffe: No; I am sorry, I don’t follow you.

Q2760 Lindsay Roy: That it has not been followed
through in the fashion I have suggested to you, given
the nature of the allegations made before and the
substance in relation to blacklisting.
Stephen Ratcliffe: Forgive me, I don’t get the
question.

Q2761 Lindsay Roy: I would have thought it would
have been higher on the agenda and that the practice
should have been shared as a matter of priority given
what has happened.
Stephen Ratcliffe: Well, I apologise. It is on the
agenda but it is fairly early days.

Q2762 Chair: It is early days indeed. Could you
remind me when the Consulting Association was
raided? Am I right in thinking that it was in 2009?
Stephen Ratcliffe: Yes.

Q2763 Chair: This is now 2013, and you are saying
it is early days to do anything about it.
Stephen Ratcliffe: I am simply saying that we have
not discussed it. I have told you when we did discuss
it and what the outcome of those discussions was.

Q2764 Chair: But it is four years since the
Consulting Association was raided and you are telling
me that it is early days. Can you understand why we
feel that you are not taking this seriously?
Stephen Ratcliffe: I apologise for the interpretation.
When I said “early days,” I meant it was early days
in terms of the forming of the piece of work with the
CIPD; not early days—

Q2765 Chair: But you have had four years since the
Consulting Association was raided. Even if we accept
for the moment, for the sake of argument, that you
knew nothing about it before, you knew about it when
the Consulting Association was raided in 2009. As far
as I can see, you have done virtually nothing since.
You are the main voice for the main contractors, a
number of whom are self-confessed blacklisters and a
number of whom have been caught involved with the
Consulting Association. You operate a list of values
and ethics and you are still in early days about doing
anything about it.
Why the negligence, if not on the company’s part, on
your part? Surely in terms of the reputational damage,
you would have produced this to the companies
immediately after the Consulting Association had
been raided and said, “We must do something about
this.”
Stephen Ratcliffe: We are not the main organisation.
We are one of a number of representative
organisations for construction—
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Q2766 Chair: So that is all right then.
Stephen Ratcliffe: No; let me finish. We are not the
main organisation; I correct you on that. Secondly, as
I said to you earlier, I am not the arbiter of what we
do. The member companies dictate what the business
plan is for the year and the activities that we should
follow. Essentially that is a matter for them and they
will decide whether they want to take action
individually as member companies or whether they
want some collective industry response.

Q2767 Lindsay Roy: But surely you have a
leadership role here.
Stephen Ratcliffe: I am a director of the UKCG but I
am also a paid employee of the UKCG. The
leadership role is the member companies.

Q2768 Lindsay Roy: But you have a leadership
role.
Stephen Ratcliffe: I personally don’t have a
leadership role. As I say, the member companies have
a leadership role as leaders in the industry.

Q2769 Chair: You have just told us that the
initiative to discuss this came from you and it is now
in early stages.
Stephen Ratcliffe: No; the initiative actually came
from the CIPD themselves, who contacted us.

Q2770 Chair: Ah, right, that is worse actually. The
initiative didn’t even come from anybody inside your
own organisation; it came from another organisation
altogether. Had they not contacted you, you might not
even have got to the stage that you have already.
Stephen Ratcliffe: We might have got to the stage.
Certainly we were thinking about it, but it was clear
that, having CIPD come to us when they have this
level of expertise—

Q2771 Chair: How long have you been thinking
about it? Have you been thinking about it entirely
since 2009, or only recently?
Stephen Ratcliffe: We have only been thinking about
it recently.

Q2772 Jim McGovern: I have to say, Mr Ratcliffe,
that I don’t think I have ever heard a more evasive
witness before the Scottish Affairs Select Committee.
I have never heard so many answers containing the
words “might,” “maybe,” “if” or “possibly.” I think
you answered a question earlier on by saying, “It is
not inconceivable to say that we may in the future at
some time …” Could you try and give more definitive
answers, please?
Stephen Ratcliffe: I will try.
Jim McGovern: Thank you.

Q2773 Lindsay Roy: Are you embarrassed about
what has happened?
Stephen Ratcliffe: I am not embarrassed personally
because I have not been involved.

Q2774 Lindsay Roy: Are people in the companies
that you are involved with embarrassed?

Stephen Ratcliffe: I think they are and I think the
industry is generally embarrassed.

Q2775 Lindsay Roy: That is why I say again: why
has it not been a higher priority?
Stephen Ratcliffe: I think I have answered the
question.
Chair: If we thought you had answered the question
satisfactorily, we would not have been pursuing it. I
think it is pretty clear that you have not answered it
satisfactorily at all. None the less, that is your
prerogative.

Q2776 Pamela Nash: On the UKCG website the
first page comes up as “What we do.” It says one of
the principal objectives is “To influence policies and
legislative changes …” I am sorry that I missed a few
minutes of your evidence, but I am surprised that this
has not been a priority when blacklisting legislation
has gone through Parliament in recent years since you
have been there, and now it is a topic discussed in
Parliament when it comes to construction and
construction companies. Has that side of it been
discussed at all—that legislation has come in since
this?
Stephen Ratcliffe: No, not at all. The blacklisting
regulations clearly went through Parliament, but I
don’t think we were ever involved—well, I know we
were not involved in any consultations and did not
make any formal representations to Government.

Q2777 Pamela Nash: On your own website that is
the No. 1 principal objective of your organisation: to
influence policy. Can you tell us how you do that and
what policy you influence?
Stephen Ratcliffe: Sure. Clearly the No.1 priority for
everybody in construction at the moment is where the
work is coming from. This industry has been badly
hit—massively hit—by the recession. We have seen
an almost 20% drop in the workload of companies
over the past two years. Our No. 1 priority has been
to try and influence HM Treasury into ensuring there
is sufficient public sector construction in the pipeline
to enable these companies to continue to do business
and survive.
The other major issue we have been involved in—
and, incidentally, we are also involved in this in
Scotland—is procurement policy, and particularly
how Government can procure construction in a more
cost-effective way. The UK Government have some
targets to try and reduce the level of construction
procurement costs by 20% in the lifetime of this
Parliament. We have been very heavily involved in
that debate.
Separately in Scotland, we have been involved in a
report that has just gone to the Scottish Government
about the factors that they might take into account to
improve construction procurement in Scotland. There
has been an enormous amount of activity around that
arena.

Q2778 Pamela Nash: Has blacklisting not been
discussed in the conversations about procurement?
Stephen Ratcliffe: No.
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Q2779 Pamela Nash: It has been discussed in
procurement debates in Parliament and the Scottish
Parliament.
Stephen Ratcliffe: I am sorry to interrupt. It has not
in terms of the UK-wide debate. In Scotland, we have
a member of the Scottish Contractors Group who has
been involved from BAM on this Committee. I need
to go back and look at the report that was published
in Scotland, I think two weeks ago, setting out about
35 recommendations. This was an industry group
making this report and not the Scottish Government.
It was a report to the Scottish Government saying,
“These are things that you might want to take into
account in future procurement.”
To the best of my ability, I don’t think blacklisting
was mentioned on that but I would need to go back
and check. I can certainly share that report with you;
it is a public document.

Q2780 Chair: That is right. Certainly the company
you mentioned—BAM—would have a fair amount of
knowledge about blacklisting since they have been
involved in it for a while. It is not surprising that they
have overlooked it or not seen it as being a priority.
One of the difficulties we have and that your industry
now has, which we understand, is that part of the
industry’s drive to be cost-effective does involve
cutting corners on health and safety. The persecution
of health and safety reps in order to reduce costs is
one of the ways in which the industry seeks to be as
profitable as it can be. It is a clear trade-off between
health and safety on the one hand and making money
on the other.
Stephen Ratcliffe: It is not.

Q2781 Chair: Really how credible can the
approaches to Government be of people like
yourselves when we see the lengths to which you are
prepared to go to be cost-effective? Why should we
support you?
Stephen Ratcliffe: First of all, I would not get out of
bed to work in construction. The margins are wafer-
thin at 1% or 2%, which in comparison with other
businesses is very low indeed. The idea that we are a
profitable industry is not true. Certainly in the last few
years we have been an industry fighting to survive but
not being profitable.
On health and safety, I can only say that we work very
closely with the HSE. We are regarded by the HSE as
being a very responsible industry, that we do take
health and safety very seriously and are prepared to
engage in any debate to improve it.

Q2782 Jim McGovern: I would ask you to repeat
an answer, if I picked it up correctly. You said that
you would not get out of bed to work in the
construction industry.
Stephen Ratcliffe: For the margins—for the profit.

Q2783 Jim McGovern: But I picked you up
correctly there.
Stephen Ratcliffe: Sorry?
Jim McGovern: I picked you up correctly. You said
that—
Stephen Ratcliffe: The margins are way—

Jim McGovern:—you would not get out of bed to
work in the construction industry.
Stephen Ratcliffe: No, I didn’t say that. I said—

Q2784 Jim McGovern: You did.
Stephen Ratcliffe: No. I said—
Chair: The record will show what you said.
Stephen Ratcliffe: The point I am trying to make is
that this is not a massively profitable industry. That is
the point I was trying to get across.

Q2785 Jim McGovern: Maybe you put it the wrong
way then. Some construction companies from whom
we have taken evidence have confessed or conceded
that they have been involved in blacklisting and might
be willing to pay compensation. Is your organisation
involved in that?
Stephen Ratcliffe: Not at all, no. There has been no
discussion within UKCG at all on that issue.

Q2786 Jim McGovern: Going back to BFK—are
you aware of BFK?
Stephen Ratcliffe: The Crossrail project, yes.

Q2787 Jim McGovern: They have now been the
subject of allegations, in particular from Unite the
Union. Are you aware of the allegations?
Stephen Ratcliffe: I read the transcript of the evidence
from last week, yes.

Q2788 Jim McGovern: Has your organisation done
anything to investigate the allegations?
Stephen Ratcliffe: I think that is a matter for
Crossrail.

Q2789 Jim McGovern: So is that a no?
Stephen Ratcliffe: A no.

Q2790 Chair: I want to clarify that. If these
allegations are true, it is clearly a breach of your
highest ethical standards and “behaving fairly”
member values, isn’t it? It would appear to be, on the
face of it.
Stephen Ratcliffe: On the face of it, yes.

Q2791 Chair: And you have chosen to do absolutely
nothing about it. You haven’t spoken to anybody
about it. Have you raised it with the firms involved?
Have you done anything at all?
Stephen Ratcliffe: No.

Q2792 Chair: Can you understand why we find this
a trifle surprising? Here is a serious allegation made
by Unite against three construction firms, two of
whom are your member organisations. The suggestion
is that they have done things that are clearly in breach
of your standards and values, and you haven’t spoken
to a single person about this.
Stephen Ratcliffe: No; they are matters for the
individual companies and for the client, Crossrail, to
pursue.

Q2793 Chair: If they are found guilty of this by
the Government investigation that we have called for,
presumably there will be no sanction against them by
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the group collectively unless the companies involved
decided to resign. There is no mechanism there. You
would not table it as an agenda item saying, “They
have been caught,” or anything like that, would you?
Stephen Ratcliffe: As I said to you before, we are not
a policeman or a regulator for the industry. We are
simply a facilitator for the industry to come together.

Q2794 Chair: So your member values are really just
a charade.
Stephen Ratcliffe: That is your opinion.

Q2795 Chair: Explain to me why they are not then.
If people don’t abide by them and there is no sanction
if they don’t abide by them, what are they?
Stephen Ratcliffe: The output measures speak for
themselves. We have reduced accidents in health and
safety by 50% in the last decade. I think that says
something for the values of the members.

Q2796 Chair: You would claim the credit for that.
Stephen Ratcliffe: Not the whole credit for it.

Q2797 Simon Reevell: You have 32 members.
Stephen Ratcliffe: Yes.

Q2798 Simon Reevell: They pay £16,000 each per
year.
Stephen Ratcliffe: Indeed.

Q2799 Simon Reevell: That is just over £500,000
that goes into the kitty.
Stephen Ratcliffe: Yes.

Q2800 Simon Reevell: What do they get for their
collective £500,000?
Stephen Ratcliffe: They get a facilitator, in the sense
that they get a secretariat that can help them on the
business improvement programmes, be it on diversity,
health and safety and so on.

Q2801 Simon Reevell: Do you devise the
programmes?
Stephen Ratcliffe: Yes. When you say “you”—

Q2802 Simon Reevell: Do you devise the
programmes?
Stephen Ratcliffe: I provide advice, but the individual
companies essentially devise the programmes. Just to
give you an example—

Q2803 Simon Reevell: I don’t need an example, but
thank you. They pay £16,000 and they come up with
their own programme. So what are they paying the
£16,000 for?
Stephen Ratcliffe: For the services of me and my
other three members of staff to facilitate whatever
plan or programme they have.

Q2804 Simon Reevell: If I am a member company,
I have paid you £16,000 and I have come up with my
plan, how do you facilitate that plan?
Stephen Ratcliffe: We facilitate the plan—we agree
some objectives for the year. We have a business plan,
and I am happy to share that business plan with the

Committee for this year. It will have activities on it—
for example, in health and safety that we are—

Q2805 Simon Reevell: You are not really answering
my question. My question was: how do you facilitate
the plan that I have come up with? You have told us
that you facilitate the members’ plans. I am a member;
I have a plan. What do you do? How do you
facilitate it?
Stephen Ratcliffe: In a sense, the members will
facilitate their own plan because we will set a
committee up. It may be a committee that would just
meet for two or three occasions.

Q2806 Simon Reevell: I have paid you £16,000; I
have come up with my own plan; I have now
facilitated my own plan. So what am I getting for
my £16,000?
Stephen Ratcliffe: You are getting the collective
agreement of 31 other member companies in terms
of—

Q2807 Simon Reevell: When you started in 1997
you were director of public affairs.
Stephen Ratcliffe: Yes.

Q2808 Simon Reevell: Is this effectively a PR
company?
Stephen Ratcliffe: It certainly does PR and we have
published a report—

Q2809 Simon Reevell: What else does it do that is
not PR?
Stephen Ratcliffe: Best practice.

Q2810 Simon Reevell: Does it devise any best
practice or does it just publicise it?
Stephen Ratcliffe: No; we follow best practice and
we put into play toolkits to endeavour to have our
companies follow best practice.

Q2811 Simon Reevell: Do you devise any best
practice?
Stephen Ratcliffe: Certainly the toolkit that we
published to try to avoid and minimise cable strikes is
a good example of best practice.

Q2812 Simon Reevell: I will just sit here and ask
you until you answer. Do you—that is you—devise
best practice?
Stephen Ratcliffe: No. It is good practice and it is
devised by getting it from other people. Another
example would be site safety, where we have been
talking a lot to the Quarry Products Association about
how lorries going to sites can do that more safely.

Q2813 Simon Reevell: Do you generate anything
new in terms of method and procedure from within
your organisation, or do you simply take it from one
member and pass it around the others?
Stephen Ratcliffe: I would say the latter. We are
trying to spread good practice.

Q2814 Simon Reevell: You are effectively a PR
company for these firms.
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Stephen Ratcliffe: We certainly do PR on their behalf,
but we also facilitate best practice.

Q2815 Simon Reevell: At what level are your
contacts within your member firms?
Stephen Ratcliffe: It varies. There are good contacts
at CEO level within the companies, but in an
individual arena—for instance, health and safety—our
contact would be with the health and safety directors;
in environmental performance it would be the
environmental directors.

Q2816 Simon Reevell: When you say you talk to
your members, you have 32 members and I presume
you either make 32 phone calls or send 32 e-mails. At
what level do those phone calls or e-mails go? Is it
chief executive level?
Stephen Ratcliffe: It varies depending on the subject.
We sent out—

Q2817 Simon Reevell: What is the lowest level and
highest level?
Stephen Ratcliffe: The highest level would be chief
executive or chairman.

Q2818 Simon Reevell: And the lowest level.
Stephen Ratcliffe: The lowest level would be a senior
manager responsible for a specific area, be it waste
management, equal opportunities or whatever.

Q2819 Simon Reevell: For some of your clients you
don’t deal at all with the higher echelons of the
company; you simply deal with a manager in a
particular area of work.
Stephen Ratcliffe: No. Anything that we did would
have the sanction of the CEOs of the businesses.

Q2820 Simon Reevell: Are there any CEOs of the
32 members who you do not deal with?
Stephen Ratcliffe: No.

Q2821 Simon Reevell: It would be much easier if
you just give the answer at the beginning, because we
will get there. If you just answer the question, it saves
so much time.
So you deal with the 32 CEOs. You said in an answer
to Mr Roy’s question, when you were asked about
what companies had been doing as a result of this
blacklisting coming to light, that you had been told
that large amounts of money had been spent to make
companies compliant. First of all, who of the 32 CEOs
told you that they had spent large amounts of money
to make themselves compliant?
Stephen Ratcliffe: That is something I have read in
the construction press. As I say, we have never had a
debate about it within—

Q2822 Simon Reevell: When you say you were told,
did you mean you read?
Stephen Ratcliffe: I read, yes.

Q2823 Simon Reevell: You understand the
significance of being on oath.
Stephen Ratcliffe: Yes.

Q2824 Simon Reevell: You understand the
difference between being told something and reading
something. Would you explain to me why you told Mr
Roy that you had been told something when in fact
you read it?
Stephen Ratcliffe: I apologise, but certainly I did read
it in the construction press. I think it is—

Q2825 Simon Reevell: No; I asked you to explain
why. I didn’t ask you to apologise or justify. I asked
you to explain why your evidence was that you were
told it, when in fact your evidence now is that you
read it.
Stephen Ratcliffe: I may have been told it as well.

Q2826 Simon Reevell: Who told you?
Stephen Ratcliffe: Certainly talking to companies like
Kier and Balfour Beatty.

Q2827 Simon Reevell: Have the CEOs of Kier and
Balfour Beatty told you that they have spent large
amounts of money to be compliant in respect of
blacklisting?
Stephen Ratcliffe: I certainly know that the CEO of
Kier has spent a good deal of time and money on
making their practices more cost-effective—more
compliant, yes.

Q2828 Simon Reevell: We are going to put CEOs
into a category of firm that has done that; do you
understand?
Stephen Ratcliffe: Yes.

Q2829 Simon Reevell: Who else, to your
knowledge, of your members is in that category?
Stephen Ratcliffe: In what category, sorry?
Simon Reevell: The category of firms where the CEO
or the equivalent has told you that they have spent
large amounts of money to deal with the issue of
blacklisting compliance.
Stephen Ratcliffe: I would say all the 11 companies
that were named in the Consulting Association report
will have taken action.

Q2830 Simon Reevell: I know you had difficulty
with the question about being told. I am not asking
you if you have heard or read. Which of those
companies have told you?
Stephen Ratcliffe: I have certainly had conversations
with BAM; I have had conversations with Balfour
Beatty.

Q2831 Simon Reevell: If we go back to the question
I asked a long time ago, which was, “Which of the
CEOs of the companies have told you they have spent
money?”, the answer is?
Stephen Ratcliffe: The answer is Balfour Beatty. The
answer is Kier. We have spoken about it with Robert
McAlpine. I think that is probably it.

Q2832 Simon Reevell: Why did you try and divert
my questioning by referring to having read something
and not having been told something?
Stephen Ratcliffe: Because I also have read it in the
construction press—I think in Building magazine.
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Q2833 Simon Reevell: Can you explain to me why
I shouldn’t regard your evidence about reading
something as an attempt to mislead the questioner on
behalf of this Committee?
Stephen Ratcliffe: I apologise.

Q2834 Simon Reevell: I did not ask you to
apologise. I asked you to explain why I should accept
that you weren’t deliberately trying to mislead the
Committee.
Stephen Ratcliffe: I wasn’t trying to mislead the
Committee.

Q2835 Simon Reevell: That is simply a statement. I
am asking you to explain the answer that you gave
when you said, “Oh no, I wasn’t told; I read it.” I am
asking you to explain why I shouldn’t regard that as
an attempt to mislead the Committee?
Stephen Ratcliffe: I can’t answer that question. I am
sitting here trying to answer your questions to the best
of my ability. It is not easy being one against a group
of a number of people trying to—

Q2836 Simon Reevell: No one else is asking you
questions at the moment; it is just me. I asked you
who told you and you said you were not told; you had
read it. Why did you say that?
Stephen Ratcliffe: Because perhaps I should have
thought more carefully about the answer before I
opened my mouth.

Q2837 Simon Reevell: Are you here doing a PR job
on behalf of your 32 members?
Stephen Ratcliffe: I am here because you invited me
to come along and talk to you about matters.

Q2838 Simon Reevell: Having come here, are you
doing a PR job on behalf of your 32 members?
Stephen Ratcliffe: Yes.

Q2839 Simon Reevell: How much do they pay you
a year?
Stephen Ratcliffe: I am paid £120,000 a year. It is in
the UKCG financial accounts.

Q2840 Simon Reevell: And you have a staff of—
Stephen Ratcliffe: I have part-time staff. I have a
secondee from Kier, who is working with us on health
and safety. I have a deputy director, who works for
me three times a week and who is sitting behind me.
I have a policy assistant as such and we have a part-
time PA. That is the staff.

Q2841 Simon Reevell: You are not paid that amount
of money because of your personnel responsibilities.
Stephen Ratcliffe: No.

Q2842 Simon Reevell: You said earlier that you had
never—well, let’s be clear about what you were
saying. Had you heard at all of the possibility of
blacklisting in the construction industry prior to 2009?
Stephen Ratcliffe: No.

Q2843 Simon Reevell: You weren’t aware of any
rumours, media reports or anything of that nature.

Stephen Ratcliffe: No.

Q2844 Simon Reevell: The only contact I have with
the construction industry is that my uncle Peter was
in it in the 1980s, but I had heard rumours just from
newspaper and media that blacklisting took place in
the construction industry. Are you really telling us on
oath that you had not even heard anecdotal
suggestions in the media that blacklisting might be
occurring in the construction industry prior to the
publication of the raid in 2009?
Stephen Ratcliffe: Yes.
Simon Reevell: I have no further questions.

Q2845 Chair: I understand that there was a meeting
in 2003 between you and George Brumwell of
UCATT, where he raised the question of blacklisting
in conjunction with the Employment Bill that was
going through the House of Commons at that time.
Stephen Ratcliffe: I am not aware of that meeting. I
saw George Brumwell at many meetings, but I am not
aware of that meeting.

Q2846 Chair: You saw George Brumwell, who was
the general secretary of UCATT.
Stephen Ratcliffe: Indeed.

Q2847 Chair: You are telling us that he never—at
any stage—raised with you or mentioned to you in
any way whatsoever the possibility of blacklisting.
Stephen Ratcliffe: No.

Q2848 Chair: Nobody else that you have ever met
from any trade union ever, until 2009, mentioned to
you, even loosely, the possibility of blacklisting
existing.
Stephen Ratcliffe: No.

Q2849 Chair: If we produce a witness who says
they did have that discussion with you, what would
be your reaction?
Stephen Ratcliffe: My recollection is that there was
never any such discussion.

Q2850 Simon Reevell: I want to be clear on that
point. Are you telling us it did not happen, or are you
saying it may have happened but that you have no
recollection of it?
Stephen Ratcliffe: I met George Brumwell on many
occasions when I was chief executive of the
Construction Confederation and we talked about many
things. To the best of my knowledge—

Q2851 Simon Reevell: I can’t make my question
any simpler. Are you saying it didn’t happen, or are
you saying it may have happened but, if it did, you
have no recollection of it?
Stephen Ratcliffe: I am pretty sure it did not happen.

Q2852 Simon Reevell: I will keep going. Are you
saying it didn’t happen, or are you saying it may have
happened but that you have no recollection of it?
Stephen Ratcliffe: I am pretty sure it didn’t happen.
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Q2853 Simon Reevell: “Pretty sure” is the reason I
keep asking the question.
Stephen Ratcliffe: If it did, I have no recollection of
it.
Chair: Words fail me almost at this point.

Q2854 Pamela Nash: The very reason that we
started this inquiry is to do with health and safety.
We were concerned about health and safety records,
particularly in Scotland being the Scottish Affairs
Committee, in comparison with the rest of the UK.
You said—and it is clear from your organisation’s
literature—that this is very important to you and is
key to the Contractors Group. You said that the
members have managed to reduce health and safety
incidents by 50%. Was that all incidents and injuries?
Stephen Ratcliffe: Across the board, yes; that is a
general average.

Q2855 Pamela Nash: Injuries have come down
50%. Again I have to ask why blacklisting has not
been at the forefront of discussing this, when we have
heard so much evidence—it is in the public domain
and there has been public debate about this—that
blacklisting has harmed health and safety in the
construction industry in the UK?
Stephen Ratcliffe: As I said to you earlier, as the
Major Contractors Group and as a construction firm,
we did publish a worker engagement toolkit in 2005
that made it very clear that we welcomed worker
involvement in health and safety. We have had a lot
of debate within the organisation about how best you
can involve workers, particularly in relation to how
you do site induction with workers when somebody
turns up on a construction site, newly arrived, to make
sure that they are clearly aware of all the hazards,
without going through a two-hour briefing that leaves
them cold and without a great idea of the risks.
All of our debate has been about how best you can
minimise that risk to the workers. The ethos of all that
has been that we want workers to come to us and talk
about the hazards that they perceive, and we want to
address those.

Q2856 Pamela Nash: You are talking about 2005,
but your second principal objective—I referred to the
first earlier—is to encourage contractors to work
together, especially in health and safety, to promote
change and best practice. Has blacklisting not been
part of the main discussions around that, if that is your
second objective?
Stephen Ratcliffe: No. The objective has largely been
to work with our collective supply chains. On a
typical construction project, you might have a tier one
to seven supply chain going down from a tier two
contractor, right the way through to a very specialist
contractor. Most of the focus of the work has been
making sure that all the 32 members are speaking to
that supply chain with some common principles and
practices so that when a subcontractor goes from a
Morrison site to a BAM site they can expect to see
the same principles and practices being deployed on
those sites. That helps minimise the risk.

Q2857 Pamela Nash: But would one of those
principles and practices not be that people reporting
health and safety problems should be welcomed rather
than discouraged?
Stephen Ratcliffe: That is the principle of the 2005
document, which the members have signed up to.

Q2858 Pamela Nash: We touched on this earlier but
I am still not clear. Are there any rules for companies
being a member of your group other than obviously
having to pay the fee? You are clearly very proud of
the organisation and they have had quite significant
achievements, which we have been sent. If they are
not making those achievements, are they kicked out
at all or not encouraged to come back?
Stephen Ratcliffe: No. The rule is that companies pay
the subscription of £16,000 a year and they take part
in the activities of the organisation. The only thing
that they sign up to, as I say, is the health and safety
action plan and to produce the health and safety data
for the incident rate of accidents and the CSCS data
on an annual basis.

Q2859 Pamela Nash: We are talking here about the
11 companies. There are 21 other companies that, as
of yet, have not been brought into this scandal and
hopefully never will be. There is no evidence against
those. Have they not complained or are they not
threatening to leave the group? If I ran a construction
company that had maintained very high levels of
health and safety and had not been involved at all in
blacklisting, I do not think I would want to be part of
an organisation where the major culprits were still part
of it. Have they raised that with you at all?
Stephen Ratcliffe: They have not raised it with me.
As I said at the beginning, I think all the companies
are embarrassed by this situation.

Q2860 Pamela Nash: Just to be clear, I am talking
about those who are innocent. They do not want to be
tarred with the same brush.
Stephen Ratcliffe: Nobody has threatened to leave
UKCG.

Q2861 Pamela Nash: Has anyone expressed
concern with you that there are still members of the
group who are very high-profile culprits?
Stephen Ratcliffe: No.

Q2862 Pamela Nash: No other company has.
Stephen Ratcliffe: No.

Q2863 Sir James Paice: Does this embarrassment
of your members include the ones who were involved
in blacklisting? Are they embarrassed by it?
Stephen Ratcliffe: I think it does, yes.

Q2864 Sir James Paice: Have they told you? Have
you heard directly from the horse’s mouth that they
are embarrassed by it?
Stephen Ratcliffe: Well, I have read some of the
transcripts of the evidence that they gave. I think it
was pretty clear from there that they were
embarrassed and contrite.
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Q2865 Chair: But you are relying on our transcripts
for the view that companies are embarrassed by it.
Nobody has actually told you that they are
embarrassed by it.
Stephen Ratcliffe: No, because we have not discussed
it, as I said earlier.

Q2866 Pamela Nash: We are talking about
historical things up to 2009 so far. Have you seen
any evidence at all that has made you concerned that
blacklisting could still be occurring now?
Stephen Ratcliffe: I haven’t personally, no.

Q2867 Pamela Nash: I am still not clear on the full
role of your organisation. If you had concerns about
the health and safety record of any of your member
companies, what would you do?
Stephen Ratcliffe: We also compare their
performance against the industry average. All UKCG
members have a better health and safety performance
than the industry average.

Q2868 Pamela Nash: But it would not be your
organisation’s role to look into it in any more detail
than that.
Stephen Ratcliffe: I think it is worth saying that all
the companies are on a journey as far as health and
safety is concerned. It is probably worth explaining
that we have massive companies like Balfour Beatty
at one end of the spectrum in terms of membership.
Then we have smaller regional players in companies
like Clugston Construction and Seddon, which is a
housing company in Bradford. They are much smaller
companies and technically are SMEs. They are all on
a journey to improve health and safety and are all
working collectively to try and do that. People will be
at different stages of that journey. We publish the
average AIR of all the member companies, which
compares very well against the rest of the industry.
There will be a spectrum in those figures.

Q2869 Pamela Nash: If that is the case and that is
the language used in the construction industry, it
would terrify me, if any of my constituents are
working for newer, smaller construction companies, if
the health and safety record might not be as good as
bigger and more established companies.
Stephen Ratcliffe: I am not sure I quite said that.

Q2870 Pamela Nash: You said they are on a journey
to improve health and safety and they are all at
different levels.
Stephen Ratcliffe: An example of that might be
occupational health, where companies in the past have
concentrated very much on the accident rather than
occupational health. There is also a big science about
behavioural safety on sites—how people behave and
how that causes accidents. I would say that most of
the bigger companies are the more sophisticated
players in using that.
Pamela Nash: I guess we saw that in the blacklisting
files. That was part of the problem.

Q2871 Simon Reevell: It did occur to me that you
are someone who is able to facilitate a plan on behalf

of a member. If your members wanted you to facilitate
a plan by which victims of blacklisting could be
compensated, then you would be able to do that.
Stephen Ratcliffe: Probably not with four members of
staff. We could do it with extra resources, yes.

Q2872 Simon Reevell: If one of the members came
up with an idea, you would be someone they could
come to who could canvass the other members to see
if they wanted to sign up to a plan like that.
Stephen Ratcliffe: Possibly. They might also go to the
Scottish Building Employers’ Federation. A lot of our
members belong to that.

Q2873 Simon Reevell: If they did not have the time
or expertise to come up with their own plan, they
could come to you and say, “Could you design a plan
for those of us within the organisation who are
culpable in respect of blacklisting?”
Stephen Ratcliffe: I am not sure I have the expertise
to design such a plan, but I am sure they could find
somebody.

Q2874 Simon Reevell: They could ask you and I
am sure you could find somebody. Has there been any
conversation along those lines?
Stephen Ratcliffe: No.

Q2875 Simon Reevell: Presumably when you say
that you could facilitate the plan, you actually mean
implement the plan if you had a larger team of people.
If you had the resources, you could implement a plan
on behalf of your 12 members in order to facilitate
compensation for those who had been blacklisted.
Stephen Ratcliffe: You could, given the resources and
given the expertise. We are the collective body for the
industry, so we could, but we haven’t been asked to
do so.

Q2876 Simon Reevell: Might that be something that
you would take to the 32 CEOs and see if they would
be interested in some sort of no-fault compensation
plan for those who had been blacklisted?
Stephen Ratcliffe: It has not been discussed.

Q2877 Simon Reevell: I understand that, but would
you take it to them?
Stephen Ratcliffe: I would be happy to take it to
them, but it would need them to sign up to it.

Q2878 Simon Reevell: Of course it would, yes, but
I am trying to gauge whether you have any enthusiasm
for this. You could leave here and it could be one of
the first things that you do. On the other hand, you
might think, “Well, that’s not really the sort of thing
that my organisation gets involved in. I’ll wait and see
if anyone phones me up and asks me about it.” I am
just trying to gauge whether it is something that you
would take between the teeth or that really you are
not interested in.
Stephen Ratcliffe: It is certainly something I would
be prepared to look at. I have to be very careful here
because—
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Q2879 Simon Reevell: There are lots of things that
I would be prepared to do; it doesn’t really mean that
I want to. Is it part of your remit to look out for things
that you might be suggesting to these 32 CEOs, or is
your role a passive role where you wait for them to
tell you what to do?
Stephen Ratcliffe: It is a reasonably passive role, in
the sense that we have a business plan that is pretty
static. Health and safety has been top of the agenda
ever since UKCG was formed. We would largely wait
for a member to come to us and say, “This is
something we think UKCG might pick up.” It would
then be a question of having a conversation with other
members, and, if they were so minded, then that
would be something we would look at. That tends to
be the way it works.

Q2880 Simon Reevell: Have you ever actually
initiated something from within your organisation and
taken it to the members?
Stephen Ratcliffe: It is a member-led organisation; so
the members are the initiators.

Q2881 Chair: If you do so little and have so few
responsibilities, why are you paid £120,000 a year?
Stephen Ratcliffe: You need to ask my members that
question.
Chair: Indeed.

Q2882 Sir James Paice: On the same tack, does—
and, if it does, how often—the whole membership of
32 get together and meet?
Stephen Ratcliffe: Hardly ever.

Q2883 Sir James Paice: Who is between you and
the 32 members?
Stephen Ratcliffe: I am happy to explain that. We
have an executive board, which is purely a board that
looks after pay and conditions and signs off the
accounts on an annual basis. That is comprised of
three or four of the members. In terms of how policy
is taken forward, we have a policy board. The reason
that all 32 members very rarely meet is because we
have three boards. We have a northern board, which
covers the companies operating in the north of
England. We have a southern board, which covers the
companies operating in London and southern
England. We also had the Scottish policy board, which
has now become the Scottish Contractors Group.
Those boards meet on a regular basis—normally three
times a year. It is at those meetings that we would
discuss issues of the day that members wanted to
cover and talk about how UKCG might—

Q2884 Sir James Paice: Who sets the agenda for
those meetings?
Stephen Ratcliffe: The chairman of the policy boards,
together with me.

Q2885 Sir James Paice: If I have understood the
last hour and a half, at no time has anybody ever
suggested that blacklisting should be on any of those
agendas.
Stephen Ratcliffe: That is right.

Q2886 Sir James Paice: You have not suggested it
either and it had not occurred to you to do so.
Stephen Ratcliffe: That is right.

Q2887 Sir James Paice: Bearing in mind that all
the evidence we have had is that one of the issues
about blacklisting has been that a lot of people have
been blacklisted for raising health and safety
concerns, and your own earlier statements about the
importance of health and safety to your members, has
it never been raised, challenged or questioned that
there is something potentially wrong here? You have
members who by their own admission and, to use your
word, embarrassment have been involved in
blacklisting. There is plenty of evidence that that
blacklisting involves people who have been raising
health and safety issues. Yet your organisation, which
promotes health and safety, quite properly, as one of
your primary functions and concerns, has not put
those two issues together and said, “We need to be
looking at this”?
Stephen Ratcliffe: That is correct.

Q2888 Sir James Paice: Moving on, you referred
earlier to the three-year-old regulations and you said
you were not involved or consulted about them at all.
Do you have a view on whether those regulations are
adequate today to prevent further cases of
blacklisting?
Stephen Ratcliffe: I don’t have a view because I am
not an expert in this area.

Q2889 Sir James Paice: You are not an expert in
this area. The other question I wanted to raise with
you—and again it goes back to earlier
conversations—is about public procurement. You
have already acknowledged that some of your
members have been involved in blacklisting. All the
evidence suggests that. Do you feel that any
organisation that has been involved in blacklisting is
a fit and proper body to be involved in carrying out
public contracts?
Stephen Ratcliffe: Again, I am not an expert. Public
procurement is governed by the EU Public
Procurement Regulations and I am simply not expert
enough to know whether that is possible.

Q2890 Sir James Paice: Accepting the legality of
the EU Procurement Rules, which may or may not be
relevant, what is your view on whether it would be
right for an organisation that has been involved in
depriving people of their jobs because of their alleged
views to be involved in public procurement?
Stephen Ratcliffe: I think it is right and proper that
public sector procurement should be checking a
company’s performance in a whole range of areas, be
it health and safety, diversity and equality policies or
the number of apprentices that they take on board.
They are reasonable things for public procurers to
decide before awarding contracts. There could be
something built into that in this area as well.

Q2891 Chair: Would you support that?
Stephen Ratcliffe: If it was practicable, yes. Again,
when I look at other areas, if you were judging
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company A and company B in relation to their health
and safety record, there would be some very clear
output figures, such as their rate of accidents or
whatever. If you are looking at companies in relation
to the apprentices they employ, there would be hard
numbers to show that company X on a public sector
project in Edinburgh was able to take on 10
apprentices and company Y couldn’t, so maybe that
should weight the balance.
On equality, certainly lots of public sector clients—

Q2892 Chair: I understand that. Coming back to
the point—
Stephen Ratcliffe: The point I am trying to make is
that there is a very clear measure here.

Q2893 Chair: If somebody is caught blacklisting,
that would be a clear measure, wouldn’t it?
Stephen Ratcliffe: If somebody was caught, there was
a legal case and it has been proven, that would be—

Q2894 Chair: No, not a legal case. The companies
involved with the Consulting Association have been
caught. That is clear evidence that they were involved
in blacklisting.
Stephen Ratcliffe: I don’t agree with that. It was clear
evidence that there was a breach of the Data
Protection Act. I don’t think there is yet clear evidence
that they were blacklisting, and that is my point.

Q2895 Sir James Paice: I have a question on the
same issue. You talked earlier about sanctions. Am I
right in assuming from what you said earlier that the
only potential sanction available to your members,
were they ever to discuss it, would be that a company
would be dismissed from the membership? Is there
any other sanction available if you feel that a company
is letting the side down, for want of a better phrase?
Stephen Ratcliffe: Within UKCG we don’t have any
rules or regulations.
Sir James Paice: That is what I am talking about.
Stephen Ratcliffe: We are not a professional body. If
you were a member of the Institute of Civil Engineers,
for example, there would be a professional code of
ethics, and if you breached that you would be up
before a disciplinary committee. That is not the way
the UKCG works. We don’t have these barriers to
entry. Members would need to decide if that was
something that they wanted to do in the future.

Q2896 Sir James Paice: If I am hearing you
correctly, your members could therefore do whatever
they liked in practice out there in the commercial
world, and you, as UKCG, would basically shrug your
shoulders and say, “They are individual members and
we have no responsibility for what they are doing.”
Stephen Ratcliffe: These will be matters for the
members to talk about and decide.

Q2897 Sir James Paice: Over the four years that
UKCG has existed and at least the 36-plus board
meetings there must have been, has anything that
could be described as disciplinary—not related to
blacklisting but about anything to do with a member

company not behaving in the interests of the others—
been discussed at any board meeting?
Stephen Ratcliffe: No.

Q2898 Simon Reevell: What aspect of the activity
of the Consulting Association do you say was
morally wrong?
Stephen Ratcliffe: The fact that information was kept
about people when they didn’t know that that
information was being kept about them.

Q2899 Simon Reevell: But aren’t they the criminal
activities that you have just referred to when you say
that you accept there were breaches in relation to data
protection but you don’t yet accept there was
blacklisting? What were the activities that were
morally wrong?
Stephen Ratcliffe: The keeping of information in
secret. If people were keeping information about me,
I would want to know what that information was so
that I could then challenge it and defend it.

Q2900 Simon Reevell: Why, when you accept that
that behaviour is illegal, do you refer to it as morally
wrong?
Stephen Ratcliffe: Because it wasn’t always illegal.

Q2901 Simon Reevell: Do you think that companies
who are engaged in activity that is morally wrong
should be entitled to be awarded public sector
contracts?
Stephen Ratcliffe: This is governed by the EU
Procurement Rules.

Q2902 Simon Reevell: No, no, I did not ask you
that. I asked you, as the chair of this organisation—
Stephen Ratcliffe: Chief executive.
Simon Reevell:—chief executive, forgive me, of this
organisation, paid as you are, if your view is that
companies who engage in behaviour that is morally
wrong should be entitled to be awarded public sector
contracts.
Stephen Ratcliffe: I think if those companies have
shown retribution—

Q2903 Simon Reevell: I don’t mean in the past. If
a company is engaged in activity that is demonstrated
to be morally wrong, should it be entitled to hold
public sector contracts?
Stephen Ratcliffe: That is a matter for the clients—
not for me.

Q2904 Simon Reevell: The question, “What do you
think?” is a matter for you. You have come here as
the chief exec of this organisation that represents 32
companies. What is your view? Do you think a
company that is demonstrated to behave in a way that
is morally wrong should be entitled at the same time
to hold public sector contracts?
Stephen Ratcliffe: My view is that they should be
governed by the law of the land, which is governed
by EU Procurement Regulations.

Q2905 Simon Reevell: So as long as the EU
Procurement Regulations don’t stop a company that is
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behaving in a way that is morally wrong from holding
a public sector contract, you are happy with that.
Stephen Ratcliffe: The law of the land is the EU
Public Procurement Regulations.

Q2906 Simon Reevell: So why did you choose to
make reference to moral wrong in your opening
statement, if in fact it is a meaningless concept
because you think the law of the land, full stop,
should apply?
Stephen Ratcliffe: Because at the time some of these
things were going on this wasn’t illegal.

Q2907 Simon Reevell: Why does it matter that it
was morally wrong? Why do you choose to condemn
the activity as morally wrong?
Stephen Ratcliffe: Because it is morally wrong.

Q2908 Simon Reevell: When you say “morally
wrong,” is that a condemnation?
Stephen Ratcliffe: No, it is not a condemnation; it is
a statement of fact.

Q2909 Simon Reevell: If we got the impression
from the statement that you were keen to read at the
beginning that there was condemnation for moral
wrongdoing, we were mistaken.
Stephen Ratcliffe: No. The UKCG members do not
condone blacklisting.

Q2910 Simon Reevell: Answer my question. You
came in and said you wanted to read a statement in
which you said, “These companies were involved in
the activities of the Consulting Association. I accept
that its activities were morally wrong and have
apologised.” That suggests condemnation on your
part. Should we interpret that as condemnation?
Stephen Ratcliffe: If you like.

Q2911 Simon Reevell: I am asking you. These are
your words. What is your intention in terms of my
interpretation?
Stephen Ratcliffe: You can interpret my words as you
think fit.

Q2912 Simon Reevell: Can I say that you are the
most evasive and potentially dishonest witness I have
encountered at this Committee—and, frankly, in 20
years of practising at the Bar? You know exactly what
you are doing and you persist in doing it. When you
said the words “activities were morally wrong,” what
was your intention in terms of our understanding?
Stephen Ratcliffe: To demonstrate that the companies
have shown some contrition and they want to move
forward to repair this damage.

Q2913 Chair: I want to seek clarification on the
same section. I had this down to raise later on but I
will raise it now. You say that those companies
involved in the activities of the Consulting
Association have apologised. Have they all
apologised?
Stephen Ratcliffe: Not all. Again, I take that from the
transcripts of your various evidence sessions.

Q2914 Chair: We have only seen some of them.
You say “those companies.” You don’t say “those
companies who have been to the Scottish Affairs
Committee.” You say, “Those companies involved in
the activities of the Consulting Association have
apologised.” You don’t even say, “Those companies
involved in the activities of the Consulting
Association who are members of my gang have
apologised,” because that is not true either. How many
of your members have actually apologised?
Stephen Ratcliffe: This statement was cleared with
our members, so I think you can take it from that that
they have apologised.

Q2915 Sir James Paice: What does clearance by
your members mean? How many of them saw it?
Stephen Ratcliffe: It was sent round to the
membership.

Q2916 Sir James Paice: To all 32.
Stephen Ratcliffe: Yes.

Q2917 Chair: How many of them replied?
Stephen Ratcliffe: Five or six.

Q2918 Chair: Can you tell us which five or six?
Stephen Ratcliffe: Not off the top of my head, but I
can certainly give you the information.

Q2919 Chair: Five or six out of 30 replied. They
presumably said, “This is okay.” Is that correct?
Stephen Ratcliffe: Yes—or made some suggested
changes.

Q2920 Chair: You are assuming that the other 24 or
25 who did not reply agreed with this, and, even if
they had not previously apologised, that that was an
apology.
Stephen Ratcliffe: They were asked to come back to
me if they had any difficulty with the statement.

Q2921 Chair: How do you know that they have
seen it?
Stephen Ratcliffe: Because the e-mail came back as
saying it had been read.

Q2922 Chair: Read by whom—by the chief
executive?
Stephen Ratcliffe: By whoever it was sent to.

Q2923 Chair: Lots of e-mails come into my office.
My staff open them and they would be marked as
read. I have not necessarily seen them. On something
as major as an apology for blacklisting, leaving aside
the fact that you believe it never took place anyway,
and given that you are saying that they have
apologised, surely you ought to have made a bit more
of a check.
I think this is an attempt to deliberately mislead us,
now that I have heard you say this. There is no
evidence that you can produce that I am aware of that
these companies have actually apologised. All you can
suggest is that they did not demur when you sent them
a copy of a personal statement that you were
proposing to make.
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Stephen Ratcliffe: Yes.

Q2924 Chair: Do you understand why I think we
feel you are a bit shifty? That was a question.
Stephen Ratcliffe: Sorry?
Chair: Do you understand why we feel you are being
a bit shifty?
Stephen Ratcliffe: No, I don’t.

Q2925 Graeme Morrice: In your view, should
people in the construction industry who have been
proven to be engaged in blacklisting be allowed to
continue in high-profile HR roles within the industry?
Stephen Ratcliffe: As I understand matters, the
Chartered Institute of Personnel and Development are
looking at a number of disciplinary cases at the
moment. A lot of these people will be members of
that professional body. I think those things are being
looked at there.

Q2926 Graeme Morrice: You are saying that
currently disciplinary action is being taken—
Stephen Ratcliffe: I don’t know about “being taken,”
but it certainly has been initiated.

Q2927 Graeme Morrice: Have there been any
outcomes of that?
Stephen Ratcliffe: You would have to ask the
Chartered Institute of Personnel and Development.

Q2928 Graeme Morrice: Are you personally aware
of any individuals involved in that process?
Stephen Ratcliffe: No. The only reason I am aware of
it is because we had a meeting with the Chartered
Institute of Personnel and Development a week or so
ago and it was referred to in that discussion.
Obviously they didn’t want to go into it in any more
detail than to say that this was something that was
happening.

Q2929 Graeme Morrice: Are you aware of anyone
involved who worked for companies who are
members of your organisation?
Stephen Ratcliffe: Sorry; I don’t understand the
question.

Q2930 Graeme Morrice: In relation to the people
involved in HR who worked for organisations that are
members of your organisation, are you aware of
anyone?
Stephen Ratcliffe: Aware of anybody what—sorry?

Q2931 Graeme Morrice: Involved in proven
blacklisting where currently there is disciplinary
action pending.
Stephen Ratcliffe: No.

Q2932 Graeme Morrice: So you are not aware of
any company that is a member of your organisation
that has staff, or had staff in the past, proven to be
engaged in blacklisting and are now currently subject
to disciplinary action.
Stephen Ratcliffe: I am only aware that there is some
disciplinary action pending at CIPD. I don’t know
what individuals have been targeted at all.

Q2933 Graeme Morrice: Are you aware of anyone
who has lost their job as a result of being involved in
blacklisting, where it has been proven that they have
been?
Stephen Ratcliffe: No.

Q2934 Graeme Morrice: You are not aware of
anyone at all.
Stephen Ratcliffe: No.

Q2935 Graeme Morrice: Are you confident that
there is no one involved in any company that is a
member of your organisation?
Stephen Ratcliffe: Sorry—again I don’t understand
the question.

Q2936 Graeme Morrice: Are you saying that you
are not aware of anyone who works for a company
that is a member of your organisation who has been
involved in proven blacklisting?
Stephen Ratcliffe: Not proven, no.

Q2937 Graeme Morrice: If not proven, then
what—where there are allegations?
Stephen Ratcliffe: There have been allegations. I am
aware of one or two individuals where there have been
allegations made.

Q2938 Graeme Morrice: You have heard that there
have been allegations made against employees who
worked for companies who are members of your
organisation. Have you spoken to their chief
executives about it? Obviously you will be concerned
about that.
Stephen Ratcliffe: No, because this is not something
in which the UKCG gets involved. As I say, there is
something happening within the CIPD. There may
well also be things happening within other
professional bodies such as the Institute of Civil
Engineers and maybe the Chartered Institute of
Building, but we are not a professional body in that
sense.

Q2939 Graeme Morrice: Nevertheless you would
be concerned.
Stephen Ratcliffe: As I say, it is simply not an issue
that we have discussed within the UKCG.

Q2940 Graeme Morrice: You are aware of people
but you are not concerned, and you have not been
engaged in any discourse with anyone about it.
Stephen Ratcliffe: I am saying that I am aware of
individuals. I am aware there is a process going on
elsewhere. There has not been a process in the UKCG.

Q2941 Graeme Morrice: So you are just not getting
involved. You are obviously leaving it for others to
deal with.
Stephen Ratcliffe: Yes.

Q2942 Chair: The very first question that Graeme
asked was, “Should people in the construction
industry who have been proven to be engaged in
blacklisting be allowed to continue in high-profile HR
roles in the industry?” You then told us what was



cobber Pack: U PL: COE1 [E] Processed: [13-03-2014 16:48] Job: 037142 Unit: PG02
Source: /MILES/PKU/INPUT/037142/037142_o002_odeth_130717 - Corrected (Final).xml

Ev 34 Scottish Affairs Committee: Evidence

17 July 2013 Stephen Ratcliffe

happening. The question was, “Should they?” Being
involved in the industry, with the issues of reputation
and so on, should they still be involved at high-level
and HR in the construction industry if they are
proven blacklisters?
Stephen Ratcliffe: I think that is a matter for the
individual companies. It is not something on which I
can make a comment.

Q2943 Chair: You are obviously aware of the
reputational damage question for the industry as a
whole, but you take no view of this. We have already
established that you and your organisation are
essentially a public relations outfit for the construction
industry lobbying about contracts and employment.
That is all worthy and so on and I understand, but you
take no position on this question of reputational
damage.
Stephen Ratcliffe: No. I think the companies need to
take a position on it.

Q2944 Jim McGovern: On the point that Graeme
was making, are you saying, Mr Ratcliffe, that your
organisation would take no part in representing,
defending or advising anybody employed by one of
the member companies who was involved in
blacklisting?
Stephen Ratcliffe: We would take no part in that, no.

Q2945 Chair: I want to clarify whether or not your
group, and you personally, would object to any
recommendation that came from this Committee
saying that firms who are proven to be involved in
blacklisting should be suspended from public sector
contracts.
Stephen Ratcliffe: Sorry—could you repeat the
question?

Q2946 Chair: Would you object to any
recommendation that came from us that said that firms
involved in blacklisting should be suspended from
public sector contracts?
Stephen Ratcliffe: I think we would, yes, because it
is 40% of the industry’s lifeblood. If these companies
were excluded from those contracts, then we are going
to see unemployment and companies folding. We
would much prefer to turn it round and look at how
we can ensure that companies involved in public
procurement don’t repeat this and how we can find a
way of—

Q2947 Chair: But how can we place any reliance
on you and your member companies maintaining a

position where there is no blacklisting going forward,
when you apparently were totally ignorant of it going
on round about you in the past?
Stephen Ratcliffe: Sorry?
Chair: It does not matter. Are there any other
questions anybody wants to raise?
Simon Reevell: Chair, I am concerned because I think
there have been a number of attempts to deliberately
mislead this Committee during the course of this
afternoon. I think they have been made by a witness
who has taken an oath. I don’t know off the top of my
head what our powers are, but I would invite you to
ask our Clerk after this meeting to consider what our
powers are in respect of this.
Chair: I have been discussing with the Clerk as the
meeting has been going on what should happen in the
event we find that any of the answers we have been
given have been less than the whole truth. Yes, we
intend to look at that.
Jim McGovern: Chair, can I say I support Mr Reevell
in his contention?
Simon Reevell: Mr McGovern, may I acknowledge
how hard it was for you to support a Tory?
Jim McGovern: It was difficult.

Q2948 Chair: This has been a session that I think
has reflected very badly not only on you but also on
your organisation—and, indeed, on the whole
industry. It has certainly altered my view of the
construction industry quite considerably. I am sure
that those who have been watching this programme
will have seen your behaviour and drawn appropriate
conclusions.
The normal thing that we do at the end of a session is
to ask the witness whether or not there are any
answers they had prepared to questions that we
haven’t asked, or whether there are any particular
points that they feel they would want to draw to our
attention that we haven’t touched on, or any other
observations that they would wish to make in
conclusion.
Stephen Ratcliffe: No.

Q2949 Pamela Nash: I am really surprised that you
just said no. You have barely answered a question
since you have been here. What were you expecting
to be asked?
Stephen Ratcliffe: I was expecting to answer the
questions that were in your interim report.
Chair: Thank you for attending.
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________________

Examination of Witness

Witness: Peter Cheese, Chief Executive, Chartered Institute of Personnel and Development, gave sworn
evidence.

Q2950 Chair: I open this meeting of the Scottish
Affairs Committee and welcome Peter Cheese, our
witness today. In introduction, let me say that the
Committee started off by looking at health and safety
in Scotland. We discovered that health and safety
records were worse in Scotland, in the sense that there
were more accidents, and investigated that. One of
the factors that came up was the question of fear of
blacklisting and blacklisting itself, which was an
explanation of why people were not coming forward
as health and safety reps. That led us to examine a
whole number of other areas, which have gone UK-
wide. You will probably be aware of most of the
background to our recent inquiries in the context
within which you have been brought here today.
Peter Cheese: Indeed.

Q2951 Chair: Could you introduce yourself and tell
us about the organisation and a little bit about your
own background?
Peter Cheese: I would be pleased to. As a brief word
of introduction, my name is Peter Cheese and I am
the chief executive of the Chartered Institute of
Personnel and Development, which is the professional
body for HR and workplace learning. I have been in
the organisation as chief executive since July last year.
Prior to that, I had a very long career in Accenture.
I will tell you a little bit about the remit and focus of
the CIPD. We are the professional membership body
for individuals working in HR. We have members
across all sectors, public and private. We support HR
professionals through a combination of education,
research, advice, guidance, professional development
and accreditation, against rigorous professional
standards and through our code of professional
conduct. It is important to note that we are not a
statutory regulator or a licence-to-practise body.
Equally, we do not represent companies—we
represent individuals, organisations or particular
industry sectors.
In terms of our response to blacklisting—hopefully
you have read the note that we submitted to the
Committee beforehand—we very much welcome the
Committee’s inquiry into blacklisting. We take the
issue very seriously. I condemn the practice, which
must not happen again. In our written evidence to the
Committee, we have set out in detail the steps we
have taken to address this issue, which I will highlight
very briefly.
First, we have strengthened our professional code of
practice and code of conduct, and our investigation
and disciplinary procedures. Secondly, we have

Mr Alan Reid
Lindsay Roy

launched investigations into those individual members
who are alleged to have made use of the Consulting
Association’s services. Thirdly, we are developing
new good-practice guidance on the wider issue of pre-
employment vetting. This will clearly restate that
blacklisting is illegal but will also broaden out to
address the more complex current and future issues
that we believe surround pre-employment vetting,
particularly the potential for managers to use online
search and social media for this purpose. I look
forward to discussing these issues further with the
Committee.

Q2952 Chair: First, can I clarify what membership
of CIPD means, in a sense, to the individuals?
Peter Cheese: We have different categories of
membership, but to be a fully chartered member—
which would entitle you, for example, to the use of
post-nominals recognising that you are a chartered
member—you require a qualification that we
recognise that shows that you have both the
underlying skill sets and the knowledge and practice,
or practical experience, of applying those skill sets
and can demonstrate that in practice. So it is a fairly
rigorous process. That gets you to chartered member
status. We also have affiliate member and student
member statuses, so there are slightly different
categories for different groups.

Q2953 Chair: Apart from being a register, as it
were, what does membership of CIPD mean for
people? Do you get a weekly bulletin? Why should
anybody want to join?
Peter Cheese: Why should anybody want to be a
member? First and foremost, it is about a professional
recognition: I have a level of competence and
knowledge that is acknowledged and recognised by
the professional body, the CIPD. Secondly, we
provide a lot of services to members, which include
providing up-to-date information on current issues
such as employment law changes. They can access
our research in particular ways in which others cannot.
We have branch meetings, discussion forums and all
sorts of ways in which we network and share
knowledge between HR practitioners and
professionals. Ultimately, I would describe the
purpose as being to increase the professionalisation of
HR as a function.

Q2954 Chair: But if somebody who has a job in
personnel, human resources and so on does not want
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to join your organisation, are they perfectly free not
to do so?
Peter Cheese: Correct. We are not a licence to
practise. It is not required that you be a member of
the CIPD or, indeed, have CIPD qualifications in order
to practise in HR. As I said, I believe quite strongly
that we need to promote more of that as an accepted
normal practice.

Q2955 Chair: What percentage of the number of
people who would be eligible to join are actually
members?
Peter Cheese: As you probably appreciate, the total
definition of everybody in HR is a little bit fuzzy at
the edges, but we estimate it to be around a third of
practising HR professionals today. If you are familiar
with the world of accounting and finance, you will
know that there are six or seven different professional
bodies in that world. We are the only professional
body in HR in the UK, so if you are not a member
of us—

Q2956 Chair: Surely the difference with groups in
finance and accounting is that it is necessary to be a
member of at least one of those or to pass their exams
in order to practise.
Peter Cheese: That is correct.

Q2957 Chair: So you do not have that right.
Peter Cheese: Yes. That is what I mean by a licence
to practise.

Q2958 Chair: So two thirds of people involved in
this field are not your members.
Peter Cheese: Correct.
Chair: Lindsay wants to pick up something.

Q2959 Lindsay Roy: Your mission is to improve
the quality and standard of professional development.
What have you found to be the main shortcomings so
far? Why is this necessary? What are the key things
that you are trying to address?
Peter Cheese: We are trying to address a range of
things. First, we are trying to encourage more
consistent practice in HR. HR is a very wide space. It
includes things that the Committee has been looking
at around recruitment, all the way through to the
development of people, the engagement of people in
an organisation, building the right sorts of cultures,
developing leadership and talent in the right ways,
performance management and so on.
As a professional body, we are trying to ensure that
people are current in their knowledge of what good
practice is and to spread that good practice as far and
wide as we possibly can. Ultimately, through our
membership, we want to ensure that people have the
qualifications; that they can demonstrate the use of
their skills in practice; that they have continued
professional development, because there are lots of
things in the world of HR that change over time; and
that they adhere to our codes of professional conduct.

Q2960 Lindsay Roy: Can you highlight for us the
main shortcomings—the things that need to be

addressed by most people who are involved with
your service?
Peter Cheese: Interestingly, I would say that one of
the biggest shortcomings in many organisations is that
we are not adequately training managers to do a lot of
this work. If you imagine that HR is a function, it is
an enabling function that provides the processes. Let
us take performance management. We are prescribing
the processes of performance management, but the
practice of performance management is carried out by
the managers. I have long believed—I have said this
publicly and written a lot about it—that we need to
improve the training of managers in most
organisations. That is certainly one thing that I
would say.
Secondly, a related point is that sometimes in the
world of HR we are not clear and distinct enough
about why we do things. There is too much process,
too much bureaucracy and too much procedure
without real clarity about why we need to do these
things and what we should be most focused on. Those
are two good examples of things that I have been
saying for a long time and that we as a professional
body are certainly trying to promote.

Q2961 Lindsay Roy: Would it be fair to say that
quality is variable?
Peter Cheese: I would agree that quality is variable.
Again, that is why we are seeking to extend the
membership to embrace more people in the profession
and to apply these kinds of standards.

Q2962 Lindsay Roy: You are trying to drive up
standards.
Peter Cheese: Absolutely.

Q2963 Lindsay Roy: And that includes areas such
as vetting.
Peter Cheese: It includes all areas of HR.
Lindsay Roy: We will come back to that later.

Q2964 Chair: Can I turn to the construction
industry? What proportion of your members work in
construction?
Peter Cheese: It is about 2.5%.

Q2965 Chair: Earlier, you indicated that about a
third of the people working in the field are members
of your association. Is that roughly the same in
construction?
Peter Cheese: It is roughly the same in construction.
We survey our membership on a fairly regular basis,
and it is fairly consistent across most sectors.
Interestingly, I think the public sector has a higher
proportion of members.

Q2966 Graeme Morrice: When did you first
become aware of the activities of the Consulting
Association?
Peter Cheese: When the ICO raided its offices in
2009.

Q2967 Graeme Morrice: What was your reaction
to that?
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Peter Cheese: We were quite public in our reaction to
it. My predecessor condemned it publicly and said that
this kind of practice should not happen and that we as
a professional body wanted to work to ensure that we
were prescribing better standards and practice for
future behaviour.

Q2968 Graeme Morrice: Earlier, you mentioned
that you are currently conducting an investigation into
those of your members who were involved in this in
the past. Can you give some details of that?
Peter Cheese: I would be happy to, within the limits
of our own process. We are conducting an
investigation into 19 people. That is based on
evidence that has come into the public domain about
their potential use of the Consulting Association and
the blacklisting process. They are in an investigation
at this point in time. That investigation is not yet
complete.

Q2969 Chair: Could I have you sworn in at this
point? We have sworn in some witnesses at the very
beginning, but we thought we would have a little
introduction, as it were. (Peter Cheese was sworn)
Before I pass you back to Graeme, could I clarify a
point? You joined the organisation relatively
recently—from Accenture, where presumably it is
much more genteel than in some of the rough areas
such as construction. You were asked when you first
became aware of this. We want to be clear about
whether you are speaking as an individual and to
clarify when the organisation was first aware of the
blacklisting.
Peter Cheese: That was really my response to the
question. That was when the organisation first became
aware of it—in 2009.

Q2970 Chair: I find that difficult to believe, I must
confess. Are you seriously telling us that, in an
organisation with thousands of people working in
personnel, none of them knew anything about
blacklisting going on and there had never been any
discussion of it? Are you saying that nobody knew
anything about this, when it went back through the
Economic League and had been prevalent in industry
in Britain for quite a long time?
Peter Cheese: As you know, the practices have been
incredibly covert and very hidden. On our record,
there is no public discussion of any of these sorts of
activities. No complaints were brought to us directly
as a result of these activities, if they existed.

Q2971 Graeme Morrice: Your website states, “We
know what good HR looks like.” Do you accept that
HR managers who served as main contacts for the
Consulting Association were acting unethically?
Peter Cheese: Could you repeat the question? Did you
ask whether the HR managers using the Consulting
Association were acting unethically?
Graeme Morrice: Were the HR managers who served
as main contacts for the Consulting Association
acting unethically?
Peter Cheese: First, one has to be careful about the
evidence. I do not want to talk about evidence about
individuals, which is still ongoing. As I said, we

condemned the practice of blacklisting—period.
Although at the time—perhaps you are pointing to
this—that practice was not strictly speaking illegal,
certainly by the definitions that are now prevalent
under the Employment Relations Act, for example, I
would certainly regard it as unethical.

Q2972 Graeme Morrice: Earlier you made
reference to the investigation you are currently
conducting, and we had some discussion surrounding
that. You mentioned that you are looking at 19
individuals, in particular. Obviously, we are looking
at allegations, and these things need to be bottomed
out, but what sanctions or punishment could be taken
against these people, if indeed they are found to be
guilty?
Peter Cheese: If our processes find that they have a
case to answer, we will take them through a
disciplinary process. As I said in my opening
statement, we are not a statutory or legal body. In the
first instance, it might be a reprimand. It might be a
suspension of membership, there might be a
recommendation for further training, or they could be
expelled from the membership of the CIPD.
Ultimately, those are our sanctions.

Q2973 Graeme Morrice: At the conclusion of this
process, is it your intention to publicise all of this
information?
Peter Cheese: As part of any of our disciplinary
reviews, the question of whether it is in the public
interest and the interests of the HR profession as a
whole for any of those investigations, if they are
proven cases, to be brought to public attention is left
with the disciplinary panel.

Q2974 Graeme Morrice: Do you not think that this
matter is in the public interest?
Peter Cheese: As I said, I do not want to prejudge the
outcome of the process.
Graeme Morrice: Of course.

Q2975 Chair: Can I clarify the point? Surely there
is potentially a contradiction between the public
interest and the interests of the HR industry as a
whole, because it would probably be in the public
interest to know, but it could very well be in the
interests of the HR profession to cover it up and
pretend that nothing had happened.
Peter Cheese: That is an interesting point. I would
hope that the two things would come together. As I
said in response to some of the earlier questions, I
believe that good HR practice is ethical, is nothing to
be ashamed of and is something we should all stand
behind, so we are acting in the public interest. That is
what we seek to promote.

Q2976 Chair: With respect, that was not really an
answer—that was just a comment. If you find yourself
in a position where somebody is being expelled, you
can see how it is not necessarily in the HR industry’s
interest to broadcast the fact that you have black sheep
in the family, but it would certainly be in the public
interest to know that.
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Peter Cheese: If the evidence shows that somebody
should be expelled from the professional body—
which, as I said, is our ultimate sanction on this—I
probably would not disagree with you. In that case, it
is very likely that they have acted in such a way as to
bring the profession into disrepute and, therefore, in a
way that should be publicly disclosed. However, I
cannot make that judgment call. It is not my position
to do so—that is for the disciplinary process we go
through.

Q2977 Chair: That is right. Can I clarify how many
people you have expelled to date—ever?
Peter Cheese: It is a small number.

Q2978 Chair: A thousand? A hundred?
Peter Cheese: No. It is probably more in the order of
fewer than 20.

Q2979 Chair: How many of those have been
publicised?
Peter Cheese: To be honest, I would have to check
that for you. I can come back to you on it.

Q2980 Chair: So there has not been a general policy
of making the public aware that somebody has been
expelled.
Peter Cheese: I would not say that that was
necessarily true. As I said, I would have to check the
exact numbers.

Q2981 Chair: It is not unreasonable for us to have
expected you to anticipate this line of questioning.
Peter Cheese: I think that is fair.

Q2982 Chair: Perhaps you could give us a note
subsequently of the cases involved, with an indication
of where the details of the individuals were made
public. Where they were not made public, presumably
you can give us an explanation of why that was
deemed not to be of public interest. So a handful of
members have been expelled. What about other
sanctions? You mentioned a gradation of penalties.
What sort of numbers are you dealing with when you
look at these disciplinary matters?
Peter Cheese: I know I have some of those data here,
if you will bear with me; it is tough to remember all
the numbers. I will try to find the right piece of paper.
One point that I made to you is that we have improved
the robustness of our processes and practices. What I
can tell you is that, under the old codes, for the
preceding six years—2006 to 2012—we had 170
complainants, only 10 of which proceeded to a
hearing. Six were expelled from membership. The
new disciplinary procedures, which we believe are
more robust and fit for purpose, came into force just
over a year ago. They have been in operation for only
one year, so the data are less complete, but we have
had 44 complaints submitted. As I said, we are going
through a process with 19 people, with evidence in
the public domain relating specifically to blacklisting
activity.

Q2983 Chair: I am sorry, but I did not catch the last
phrase—19 people in the public domain where?

Peter Cheese: There are 19 people whom we are
investigating on the basis of information in the public
domain about potential involvement in blacklisting.

Q2984 Chair: So under the new regime nobody has
been expelled—is that right? You gave me figures
under the old system, and you have just mentioned
that under the new system 19 are being investigated
in relation to blacklisting, but I do not know whether
that means that any penalties have been—
Peter Cheese: I think it is true to say that we have not
yet expelled anybody under the new code of practice,
because we still have a number of cases in
progress.1

Q2985 Lindsay Roy: Can you give us an indication
of the reasons for expulsion of those who were
expelled between 2006 and 2012?
Peter Cheese: They would be broadly in line with
some of the things that we describe in our current
code of practice. If you would like me to read out
some of the areas that we investigate under the code
of practice—

Q2986 Lindsay Roy: Given the small number, I
would have thought that you would have a good idea
of the reasons for the expulsions.
Peter Cheese: This predated my joining the
organisation—

Q2987 Chair: We ought to make it absolutely clear
that generally we do not accept from individuals
arriving on behalf of organisations that there is a cut-
off point before which they cannot answer questions,
as it were. We expect them to have consulted with the
collective memory in some way to make sure that they
are aware of these issues. It seems to me that the point
that is being made is not unreasonable. If you wish to
consult your minders, by all means feel free to do so,
if it would help us.
Peter Cheese: Given the nature of the conversation, I
will take a minute or two to do that, if you would not
mind. [Interruption.] Under the prior code, we did not
have the right to make it public. That was one of the
things we changed in the new code. In deference to
the questions, I would be happy to come back to you,
because we do not have the information on what
specifically people were held in breach of the code for
before. I can say that we did not make it public,
because we did not give ourselves that right. We have
now given ourselves that right, through the new code
of practice.

Q2988 Chair: So in the collective memory there is
no recollection at all of anything for which somebody
was expelled.
Peter Cheese: No, I would not say that at all—it is
just not in the collective memory of the individuals
sitting here, unfortunately. I need to talk to my
secretariat, which runs the process. She will have that
information; we just do not have it to hand.

1 Note by witness: Under our new code, there have been 49
occasions where concerns have been raised with us, 26 of
which were subsequently formalised as complaints.
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Q2989 Lindsay Roy: But you will provide it.
Peter Cheese: We are happy to provide that
information. That is something that she would like
to see.

Q2990 Graeme Morrice: On that basis, you would
agree that it is in everyone’s interests on this particular
topic that the process and the eventual outcome are as
transparent as possible, because that is in the public
interest.
Peter Cheese: I would make a distinction between the
process and the outcome. Under our code of practice,
the process is one that is conducted as a confidential
and discreet process. I am not privy to it—as I said, it
is run as a discreet and confidential process—so there
is nothing that I can say about the conduct of the
process as it currently stands. We can really talk only
about the outcomes of the process.

Q2991 Graeme Morrice: So you would at least
agree that the outcomes should be made publicly
available.
Peter Cheese: As the Chairman said, it would depend
somewhat on the nature of the thing, I suppose, but if
somebody has been found with the evidence and been
taken through a disciplinary process, and the ultimate
sanction is that we have ejected them from the
membership, I would think that that is information
that we should share, because if we want to uphold
standards we should be talking about that. As I said,
I really cannot prejudge existing processes, but I take
the point.

Q2992 Chair: If somebody has been found not
guilty, as it were, I can clearly see why that person
deserves to have their confidentiality respected. If, on
the other hand, they are expelled, I can think of very
little good reason not only why their name should not
be known but also why the company, the context and
the evidence should not be made public. Does that
seem a reasonable set of suppositions to you?
Peter Cheese: I certainly agree on the name and the
circumstances. I do not think that you can just name
a name—you have to give the circumstances that
indicate why they have been ejected and what they
did. On that basis, I think it is reasonable to suppose
that, if the evidence is clear, we have gone through a
disciplinary process and we have taken the ultimate
sanction of ejecting them, we would expect the
information to be made available.

Q2993 Chair: That is right. We are interested in
clarifying the point. I had not thought of this line of
questioning until we got into it just now, but given
how murky much of this area is, if you have found
that there is sufficient evidence to expel somebody for
undertaking various blacklisting activities, it would
undoubtedly be helpful in terms of the greater good
of mankind to have that evidence available, as well as
simply the decision.
Peter Cheese: Yes, I think I would accept that. As
I said, we have condemned blacklisting. We should
therefore be public if we have found through our
processes that somebody is guilty of it.

Q2994 Chair: Can I clarify whether you are
speaking on behalf of the organisation here, or
whether you could say all of this and then go back
and find that you have been overruled? Could the
committee say, “No, you may have said that, but we
do not agree?” I am genuinely uncertain.
Peter Cheese: It is a fair question. I would say that
that is what I believe and what I would expect the
organisation to do. As I said, what I know and have
been told of the final process relating to the point of
public disclosure is that there is the phraseology “in
the public interest and the interests of the profession”.
What you are questioning is whether you could draw
a line between those two things. In cases like this, I
am not sure that you could. We have condemned it as
a bad practice and want to promote good practice; we
should therefore provide that information.

Q2995 Chair: Can I clarify what you expect to be
the timetable for taking of evidence and for
conclusions being drawn and decisions made?
Peter Cheese: As I said, we have investigations
ongoing. We are in this process because, as you know,
there are other tribunals and hearings going on and
other evidence is coming to light, so we are trying to
make sure that our ongoing processes do not prejudge
that or miss something. That of itself means that it
will be months, in all reality, before these processes
will be concluded.

Q2996 Chair: But “months” can be three or five
months, or 120 months, or 795 months. Can we
anticipate something within 18 months?
Peter Cheese: Yes. I would say that within 18 months
is a reasonable expectation.

Q2997 Chair: Okay. It would be helpful if you
would agree that you will notify the Clerks as and
when decisions are taken. We can then decide whether
or not to respond, depending on whether you have
made things clear and open—or not. We would want
to know when decisions have been taken, even if you
have decided not to name those whose cases have
been progressed. I think we would want to know when
people have been cleared as well. If you decided not
to name the individuals, we would not want to know
who they were; we would respect your decision with
regard to that aspect of it.
Peter Cheese: I would be happy to do that.

Q2998 Chair: Thank you very much. There was one
other point. Graeme asked you whether or not you
thought people had been acting unethically. You
qualified that in your response by saying that it was
not illegal. But the fact that it was not illegal—
Peter Cheese:—did not make it unethical.
Chair: I am sorry?
Peter Cheese: It did not make that unethical—that
was my point.

Q2999 Chair: Yes. I just wanted to be clear that you
were not hiding behind the idea that, because it was
not illegal, it was therefore not unethical.
Peter Cheese: Definitely not. I think there are many
things in modern life where we now say that there is
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a boundary of what is legal but we are trying to
promote a broader sense of what is ethical.

Q3000 Chair: As a number of people are finding
out about their tax relationships at this very moment.
Peter Cheese: Indeed. There are plenty of examples.

Q3001 Chair: Perhaps I drew the wrong conclusion
earlier when I assumed that life with Accenture was
much more genteel than with the ruffians of the
construction industry. I understand that Accenture was
doing the HR functions for Carillion and a number
of other construction companies. Were you directly
involved in any of that?
Peter Cheese: No, I was not directly involved in any
of that.

Q3002 Chair: So you have not been directly
involved in any construction HR work before.
Peter Cheese: No, I have. On your point about the
rosy world of Accenture, obviously my time was spent
with organisations of all shapes and sizes, including
within the construction sector, on consulting advice
around HR.

Q3003 Chair: Right. I just want to be clear about
this. So you have been involved in providing
consulting advice on HR, but you have never been
aware at any stage that there was anything like
blacklisting going on.
Peter Cheese: No, I was never aware of that.

Q3004 Mr Reid: You said that you were
investigating 19 of your members. Can you tell us
what the criteria are for deciding whether or not to
mount an investigation?
Peter Cheese: Yes. We mount an investigation when
we can see that there is evidence that an individual
has contravened our codes of practice. There are two
ways we can do that. One is when a complainant
comes to us and says, “We have evidence that one of
your members has contravened your codes of
professional conduct.” The other way, which we did
not have before but is now part of our new codes of
practice, is that we can decide to take action or to
investigate our members based on evidence that has
come to light.

Q3005 Mr Reid: How many of your members did
you receive complaints about with regard to
blacklisting?
Peter Cheese: As I said, under the old codes of
practice there were 170 complaints in the period 2006
to 2012.2

Q3006 Mr Reid: Were those about 170 different
individuals?
2 Note by witness: I misheard the question asked by Mr Reid,

thinking he was asking about the total number of complaints
we had received. I would like to clarify this as follows: We
received 170 complaints under our old code in the period
2006–12, but none of these was in relation to blacklisting.
To date, we have not received any complaints about our
members with regard to blacklisting, but we have now raised
our own complaint, covering 19 individuals.

Peter Cheese: Yes, so averaging about 28 a year. It
has gone up a bit since then. I think I said there had
been 44 in the last year.

Q3007 Mr Reid: So you received 170 complaints
about individuals but you decided to investigate only
19.
Peter Cheese: I refer back to the fact that we are not
a statutory body. We have to act on the basis of
evidence. We can chase stuff around, but we cannot
compel people to provide evidence. So we have a two-
stage process. The first is the investigation, which
says, “Do we believe there is sufficient evidence to
put somebody through a disciplinary hearing?”3

Q3008 Mr Reid: So you are saying that there were
170 complaints and that in 150 cases you decided
there was not enough evidence. Is that correct?
Peter Cheese: Under our old code, for the period
2006–12 we received 170 complaints, none relating to
blacklisting. Under our new code, we are investigating
19 of our members about their potential involvement
in blacklisting.

Q3009 Mr Reid: Can you tell us what the threshold
is for sufficient evidence in relation to blacklisting?
Peter Cheese: I suppose it would be broadly similar
to what you might expect in an employment tribunal-
type process.

Q3010 Mr Reid: Which is?
Peter Cheese: That there is evidence of a practice—
in this case, blacklisting—and that there are sufficient
witnesses or other sources of evidence we can then
call on to take action. We call witnesses, for example,
just like an employment tribunal.

Q3011 Mr Reid: So at the first stage, which relates
to the 170 cases, you would call witnesses.
Peter Cheese: Correct.

Q3012 Mr Reid: What sort of threshold is used? Is
it beyond reasonable doubt or balance of
probabilities? What test do you adopt?
Peter Cheese: I would say that beyond reasonable
doubt is probably the sort of criterion that we have
been applying.

Q3013 Mr Reid: If you decide not to proceed to an
investigation, is the individual who made the original
complaint notified of that?
Peter Cheese: Could you repeat the question?
Mr Reid: If somebody made a complaint to you
against one of your members and you decided not to
proceed to an investigation, would the individual who
made the original complaint be notified?
Peter Cheese: No, not as a standard practice.

Q3014 Mr Reid: So if I make a complaint against
one of your members, I will never be told whether or
not my complaint proceeded to an investigation.

3 Note by witness: We have not received any complaints about
our members with regard to blacklisting. The CIPD has
raised this issue for investigation itself, based on information
in the public domain relating to blacklisting.
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Peter Cheese: I am sorry. You are asking whether you
as the complainant would know; I thought your
question was about whether the member would know
that a complaint had been made. You as the
complainant would know about the outcome, but if
we decided not to go through the process and the
investigation, the member would not know.

Q3015 Mr Reid: So you tell the complainer that
you are not proceeding to an investigation. Does that
complainer then have any rights to produce further
evidence or to appeal against that decision?
Peter Cheese: Yes, there is an appeal process, but they
can, of course, bring additional evidence if they have
it. That is the purpose of the process—to see whether
we can uncover further evidence that will substantiate
the complaint.

Q3016 Mr Reid: In the 150 cases that did not
proceed to an investigation, how many of the
complainants, if any, complained about that decision?
Peter Cheese: Again, I do not have the information to
hand; I do not know whether we do between us. If
that is something the Committee would like to know,
I am sure we can find it.

Q3017 Mr Reid: When you are deciding whether or
not to investigate one of your members, would the
fact that the employer had instructed the individual to
take part in blacklisting be a defence for the
individual, or would it still be deemed unethical even
if they were acting under orders?
Peter Cheese: It would still be deemed unethical. The
fact is that they carried out the practice.

Q3018 Mr Reid: During the time when the
blacklisting was going on but before it became illegal,
were your members aware that blacklisting was
unethical?
Peter Cheese: I certainly know that we communicated
on these sorts of issues. As I said, part of our role is
to raise standards and practices. We do that in a
variety of ways—at the basic level, through training
in employment law, but more particularly, by building
on that in terms of what we regard as ethical and good
practice. In that sense, yes, absolutely—I believe our
members would have been aware that blacklisting was
not something that we supported or believed was the
right sort of practice.

Q3019 Mr Reid: How would they be aware? Would
it be through circulars or regular bulletins?
Peter Cheese: There would be a variety of things, all
the way from basic and initial training through to
continued professional development, staff discussion
forums and things of that nature.

Q3020 Mr Reid: So would you think it reasonable
to assume that senior HR employees of construction
companies knew that blacklisting was unethical?
Peter Cheese: I think it would be reasonable to
assume that, but part of the challenge is that we are
going back 10 or 20 years and—as we are doing in
many different contexts, as the Committee will be
well aware—looking today at practices that happened

that we now see quite clearly are not just illegal, to
respond to a point that was made earlier, but
thoroughly unethical.

Q3021 Mr Reid: But would you think it reasonable
to assume that in 2008 your members would have
known that blacklisting was unethical?
Peter Cheese: I believe that would be a reasonable
assumption.

Q3022 Mr Reid: Do you think it is plausible that
your members were carrying on blacklisting without
the knowledge of their employer?
Peter Cheese: Again, I would have to defer to the
evidence on that, but I think that some of the evidence
in the public domain that I have seen would suggest
that in some cases HR practitioners seemed to be
acting not necessarily with the full “knowledge” of
their employer.

Q3023 Mr Reid: What do you mean by “full
knowledge”?
Peter Cheese: The knowledge of their employers.

Q3024 Mr Reid: Without any knowledge of their
employer?
Peter Cheese: I do not know that I can say that
unequivocally; I do not have the evidence. However,
I have seen some of the transcripts of evidence that
has been given in front of this Committee, and there
have been some suggestions by a number of
employers that it was not they who were directing HR
in that sense.

Q3025 Mr Reid: Do you think it is plausible that
HR managers were carrying on this practice and
deliberately concealing it from their employer?
Peter Cheese: As I said, I do not want to comment on
individual cases, but I do not have anything to tell you
that would enable me to say that that was not
happening.

Q3026 Mr Reid: There were several negatives there,
I think.
Peter Cheese: I am sorry—there were too many
double or triple negatives. I could not say that that
was not happening.

Q3027 Mr Reid: You could not say—
Peter Cheese: In other words—to answer your
question—that HR professionals were acting without
the knowledge of their employer. So they could have
been doing it.

Q3028 Mr Reid: So it is plausible that they could
have been doing that.
Peter Cheese: It is plausible.

Q3029 Chair: You do not have a legal background,
by any chance, do you?
Peter Cheese: Sadly, not.

Q3030 Chair: I thought I would just clarify that.
Peter Cheese: I am sorry—I did not give a very good
answer to that question.
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Q3031 Mr Reid: As you will know from evidence,
major construction companies have come to us and
told us that they have changed their procedures since
the Information Commissioner’s raid. Did they come
to you for advice on these changed procedures? Have
you seen these new practices? Do you think that the
new practices are now ethical?
Peter Cheese: We have been working through a
process. As I said, one of the actions we took was to
say, “Let’s update and improve our view of what good
practice should be.” During that process, we talked to
a number of the construction companies, as well as to
a number of the industry bodies, because I think there
is a collective desire through the industry to improve
practice in this regard. That is something we want to
support.

Q3032 Mr Reid: Has your organisation produced a
model code of practice with regard to blacklisting?
Peter Cheese: We have a code of practice—or code
of conduct—that covers all legal behaviour. As I said
in response to an earlier question, it is not just about
what is legal—it is about what is ethical as well. It
covers all of employment law, of which blacklisting
is clearly a part.

Q3033 Mr Reid: Have any of the big construction
companies asked you to review their new codes of
practice?
Peter Cheese: I do not believe they have done so
directly. However, as I said, we have been talking to a
number of the companies in the development of those
practices. We are continuing those conversations. I
think that is a good point—we should expressly talk
to them about what codes of practice they are putting
in place.

Q3034 Mr Reid: So am I right in saying that,
although these companies have reviewed their codes
of practice, none of them has actually come to you
and said, “Do you agree that this is an ethical code
of practice?”
Peter Cheese: Just to clarify your point, is it specific
to recruitment practice?
Mr Reid: With respect to blacklisting.
Peter Cheese: First and foremost, every company has
been clear—and we have been clear to our
membership—that blacklisting is illegal. I think I can
say with great clarity that nobody in our membership
is in any doubt about that. So that part of the practice
is clearly there. What we are now debating is whether
there are further elements of practice that could
speak to—

Q3035 Mr Reid: If I am an HR manager in a
company and I am asked to follow the code of practice
that that company has adopted, can I be confident that
that code of practice has your seal of approval?
Peter Cheese: To answer that question directly, not
absolutely. It goes back to the earlier part of the
conversation. I want us as a body to have a greater
impact across the profession. I think it is about
professionalisation; this would be an example of that.
Organisations have been trying to develop better
internal practices on some of these matters, but earlier

you asked me whether I could be sure that all of them
were acting to a consistent standard and to something
that I believe is the right thing. The answer is no,
I cannot.

Q3036 Mr Reid: Just to be clear, none of these big
construction companies have put their amended codes
of practice before you and asked for a seal of
approval.
Peter Cheese: Can I check with my colleagues?
[Interruption.] No, they have not.
Mr Reid: None of them has.

Q3037 Chair: Can I seek clarification on a point
about companies’ public statements of ethics and
intention, codes of practice, mission statements and
all these sorts of things? Very often, it has been our
experience that people’s actual behaviour is wildly at
variance with their stated intentions and objectives.
There are many people with enormously fine-
sounding ethical objectives who would murder their
granny for profit. What I am not clear about is whether
in these circumstances there is an expectation that an
HR professional would, in a sense, blow the whistle
on their own employers to you as an organisation if
they came across behaviour that was unethical.
There must have been some people in the HR industry
who were aware of blacklisting and were not entirely
supportive of it—we have had evidence both privately
and publicly of some people who declined to
participate in this—but who would have had the
opportunity to blow the whistle, had such an
opportunity been available. I wonder whether you see
yourselves as providing an avenue for people who,
obviously, do not want to be identified and therefore
do not want to complain within their own company
structure but who want to report anonymously to a
body such as you that could then go to the very top
level of the company and say, “Look, we are worried
about various practices.”
Peter Cheese: Yes.

Q3038 Chair: What steps have you taken to pursue
all of that?
Peter Cheese: The context that you are describing is
something I feel very strongly about. You are
absolutely right—there are far too many examples of
organisations that espouse certain values but whose
behaviours quite clearly deviate from those. Whether
you are talking about financial services, media
companies or whatever, there are endless public
examples of that, which is a pretty sad state of affairs.
We have been campaigning very actively on a lot of
those things. For example, we are working with the
City Values Forum, which was instituted by the lord
mayor to promote more ethical practice across the
City and to put a little bit more teeth and
understanding behind what are corporate values and
how people behave to them.
You are extending the point, I suppose, towards the
notion of whistleblowing. If I am an employee and
can see quite obviously that, although I have these
stated values of integrity or whatever it might be, my
boss or my colleague is not acting in accordance with
those, what is my recourse? To me, whistleblowing
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is the ultimate sanction—the ultimate evidence of an
organisation that does not have an open and
transparent culture. First and foremost, that should
work through my ability to call out with my colleague
that they are not acting in accordance with the values.
Secondly, to pick up a role that I believe is there for
the HR function, it should be possible to talk to HR
about it.
We have already submitted a consultation paper to
Public Concern at Work, which, as you know, has
started a consultation on whistleblowing and this
whole wider debate. The first point we stress is that
what we need to do first and foremost is to promote
better management, more open cultures, a clear
understanding of values and, to respond to your earlier
point, a clearer understanding of performance
management, so that my performance is not managed
and assessed just on the fantastic sales number I have
delivered but on how I did it. How did I behave? Did
I behave in accordance with the values? We are very
active in the promotion of those notions and
reinforcing the idea that HR has a real role to play
in strengthening the behaviours and value alignment
of organisations.
That is the first point that we make. When it comes
to whistleblowing, I agree that we need to provide a
channel. We as a professional body can absolutely
provide a channel for confidential support to our
members who are caught in a paradox of that kind,
where they have been aware of evidence of their
organisation not behaving in accordance with its
values and have found no recourse within the
organisation. They can then come to us. We already
have legal helplines and things of that nature, but we
are looking at instituting something exactly along the
lines that you describe.

Q3039 Chair: It struck me that the idea that
somebody who is worried about behaviour in the
company should go to the HR department is not
particularly promising if the HR department is the
problem. As I indicated at the very beginning, we got
into this because we thought health and safety was
being imperilled by the fact that people were not
willing to come forward as reps because they saw that
if they put their head above the parapet they would
have it chopped off. I would have thought, therefore,
that people within the system are not likely to
complain internally and would want to go outside to
shop their employer to somebody like you. I am still
not entirely clear about the extent to which you see
that as one of your core functions.
I recognise that there is a difficulty for you because
you are not a regulation body and do not have the
same opportunity as, say, the Law Society or some of
the finance or accountancy groups to step in and say,
“This is outwith professional standards,” but maybe
you could give us more of a feel of it. Part of my
difficulty in dealing with you on this is that I am not
sure whether you have been culpable in the sense of
being negligent—asleep at the wheel—or, on the other
hand, whether you have been deliberately turning a
blind eye and condoning it. We are not quite sure what
side you will be on when we come to try and clear all
of this up.

Peter Cheese: Are you talking about the CIPD
specifically rather than the profession at large?

Q3040 Chair: The profession at large is part of the
problem—you are perhaps part of the solution. What
I am not clear about is the extent to which you will
tread on people’s toes and, if necessary, accept lower
membership in order to have a higher quality of
behaviour. What could you say that would give me
any assurances that you are among the good guys in
all of this? Are you a white heart or a black heart?
Peter Cheese: The first thing I would say is that I
think we have always been very public about our
condemnation of this sort of practice. As I said, we
have taken a number of very specific actions to
address it. I do not think that any of our members can
be in any doubt whatsoever that we do not in any way
support blacklisting of any description and that what
we are seeking to do is to promote better behaviour,
better practice and better standards.
To respond to your earlier thought, I do believe that
we should see ourselves as a professional body as part
of the solution—in the sense of being a
whistleblowing channel, if that is needed, so that HR
professionals can come to us and say, “My
organisation is not listening, and I want you to
intervene.” We could then go to the top of the
organisation, as you said, or do whatever we need to
do. Alongside that is reinforcing of the right
qualifications and skills, and adherence to our codes
of practice and codes of conduct.
In all of those elements, I think that we have
demonstrated that we are not part of the problem but
want to be part of the solution. We are absolutely
looking ahead as well. At some point, it would be
interesting to discuss where this leads us to on pre-
employment vetting, particularly in the light of things
such as the internet and social media, as I said.
However, I believe that we are part of the solution and
when we have been made aware of this we have been
very quick to respond and explicit in that response.

Q3041 Chair: Could I follow up one other point
from what Alan said regarding how you determine
whether you will take action? Can I assume that some
sort of investigation will take place into the culpability
of everybody who is an HR professional who is
named in any of the court and tribunal courts?
Peter Cheese: That is the process we have been going
through. Where the evidence has come to light, we
have checked those names against our membership.
To go back to our powers, if they are not a member,
there is not much that we can do. Whether we would
want to or not is another question, but we cannot—
we do not have that authority.

Q3042 Chair: So all of the named contacts of the
Consulting Association, in so far as you are aware of
them—I am not clear off the top of my head to what
extent that is in the public domain—
Peter Cheese: I believe there are 70 names in the
public domain.

Q3043 Chair: Right. Do I take it that
investigations—not necessarily action—will have
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begun or will be beginning against all of those who
are your members?
Peter Cheese: We have taken that list and have
checked it against the membership database. Where
they are current members, we have instigated an
investigation.

Q3044 Chair: Just to clarify again this question of
what percentage you cover and whom you do not, I
think it would be helpful if you would let us have a
note of the list of names that you looked at,
identifying those who are your members and those
who are not.
Peter Cheese: With respect, I do not want to name
the names, because part of the process is to keep its
confidentiality, and I do not want to compromise our
own process. They are all names in the public domain.
You have the same list of names. As I said, the process
we have gone through is to take that list of names and
to say, “Who are current and active members?”
Chair: That is a fair point.

Q3045 Mr Reid: Is your membership list public or
confidential?
Peter Cheese: It is published.

Q3046 Mr Reid: If the individuals involved in
blacklisting are in the public domain and your
membership list is in the public domain, presumably
listing both lists would not be a breach of
confidentiality.
Peter Cheese: Yes, I suppose so. If the information is
in the public domain, there is not much that we can
do. As I said, I think it is important to our process
that I am not seen to be naming names, because that
is not how our processes work.

Q3047 Chair: Can I be clear? Is your membership
list published?
Peter Cheese: Yes.

Q3048 Chair: I am sorry—you are saying yes and
your minders are shaking their heads.
Peter Cheese: Could I rewind? I am sorry—I
misheard my colleague. I thought that was true.

Q3049 Chair: Any good chief executive should
have eyes in the back of his head.
Peter Cheese: You are damn right; he was probably
flapping his arms at me. No, we do not publish our
membership as a matter of course. I am sorry about
that.

Q3050 Chair: Is it publicly accessible then?
Peter Cheese: I believe you can request from us
whether or not a person is a member. So we can tell
you if you request it.

Q3051 Chair: You have to inquire about a particular
individual; there is not a document giving lists of
names that is anywhere available.
Peter Cheese: That is correct. I did not think I had
seen one myself; I was trying to remember whether
I had.

Q3052 Mr Reid: If we can apply to you and ask,
“Is Mr Smith a member?”, what criteria do you have
for deciding whether or not to answer that question?
Peter Cheese: I think that if we are asked a direct
question, we will give you a direct answer.

Q3053 Mr Reid: So if I ask, “Is Mr Smith a
member?”, you will tell me yes or no.
Peter Cheese: Yes, I do not see why we would not.

Q3054 Chair: So if we send you a list of the main
contacts and say, “How many of these people are your
members?”, you will respond to us and say how many
are and how many are not.
Peter Cheese: Through that process, I would be
telling you who was under investigation.

Q3055 Chair: That is right, but you have just said
to my colleague that, if we ask you about particular
individuals, you will tell us whether or not they are
members.
Peter Cheese: Yes, but I would then ask the
Committee to respect the confidentiality of our
investigation processes. I suppose the question would
be, to what purpose?

Q3056 Chair: These two objectives are mutually
incompatible then.
Peter Cheese: They may be. With due deference, I
suppose the question to the Committee is, what would
you want to establish?
Chair: I understand that. I was just following up
Alan’s point about accessibility.

Q3057 Lindsay Roy: Am I right that there are 19
investigations currently ongoing?
Peter Cheese: Yes. We have a single process
investigating 19 people.

Q3058 Lindsay Roy: Can you tell us how many of
these relate to blacklisting?
Peter Cheese: They are all part of the public domain
evidence around blacklisting.

Q3059 Lindsay Roy: All 19 of them?
Peter Cheese: All 19.

Q3060 Lindsay Roy: That is very helpful. Can you
also tell us about the professional training that has
been done in relation to references, due diligence and
vetting, and what is different from what happened
before?
Peter Cheese: Maybe it is worth exploring the
difference between vetting and blacklisting. Vetting is
a legitimate process, if you want. It is a perfectly
proper process to try to ascertain whether somebody
that I am recruiting is who they say they are. It could
be CRB checks, rights of employment checks, visa
checks and things of that nature. In the most obvious
instance, it is the ability for me as an HR professional
to ensure that the person who is applying for a job is
who they say they are and that they are not in the
middle of a legislative process or whatever else.
However, the debate does extend beyond that. Those
are perfectly legitimate things for me to find out about
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somebody, but, if I looked at the information that is
available on the internet now and started to search
that, I might find out other things. We are trying to
provide updated and clear guidance on what we regard
as acceptable practice in pre-employment vetting and,
of course, extending that into what is good practice
around recruitment itself—what sort of things you
should be looking for and how you do it—and ways
that are not acceptable.

Q3061 Lindsay Roy: So vetting is really what is
legitimate to investigate or to inquire about.
Peter Cheese: Yes. Look at it this way. Clearly, part
of the role of HR professionals and recruitment
officers is to ensure that they are recruiting the right
people with the right skills and the right aptitude for
the job. Vetting of whether somebody who says that
they have certain qualifications is who they say who
they are, and CRB checks and background checks of
that nature, are all perfectly normal and acceptable
pre-vetting procedures.

Q3062 Lindsay Roy: One of the right attitudes
might be a premium of concern about health and
safety.
Peter Cheese: Yes. The attitude part, of course, is a
harder thing to explore. Attitude could relate to ideas
such as that or could go back to the values point. If I
am clear as an organisation about what my values are,
what I expect in terms of behaviour and what my
corporate culture is, if you will, we certainly believe
that it is really important to try to recruit people who
are aligned to the same sense of values.

Q3063 Lindsay Roy: So what are the guidelines in
terms of attitudes to work?
Peter Cheese: The guidelines are really about how
you assess things of that nature. If you start with that
discussion about what are your core values as an
organisation, it should give you a definition of your
behavioural norms—that is what values should be
about. It is interesting to note that many of the big
banks had integrity as one of their core values. Okay,
so now let us define that. Integrity is a very big
word—it can mean all sorts of things—but it is
interesting to note that one of the first statements for
a number of the big banks is integrity. We need to
define what we mean by integrity and then to apply
that, to the extent that we can, in assessing the attitude
of the individual—the recruit—to those sorts of
values. It is done through the interview process or
psychometric testing; there are various tools that HR
professionals and recruitment officers use to try to
assess that kind of attitude and fit.

Q3064 Chair: Are there circumstances in which a
commitment to trade unionism is a legitimate barrier
to employment?
Peter Cheese: No.

Q3065 Chair: So there should never really be any
circumstances in which a record of trade union
activism is used to rule somebody out.

Peter Cheese: I guess you would have to help me
understand what you mean by trade union activism.
Do you mean being a member of a trade union?

Q3066 Chair: No, not simply passively being a
member but having been a shop steward, being
committed to taking forward things such as health and
safety, being prepared to have a row about things such
as health and safety, and being what could be
described as a militant with a small “m”. There are
issues here, aren’t there, about somebody’s
commitment to the collective group of workers versus
selling their soul entirely to the employer? I think it
is a question of how those are actually applied in
practice. I do not know whether you have seen our
previous report on blacklisting, but we had down
quotes that had been used about various people in the
Consulting Association files that seemed to me to be
entirely irrelevant—
Peter Cheese: Spurious.

Q3067 Chair: That is right. They were entirely
irrelevant to the question of whether or not they
should be employed and, essentially, were just smears.
Again, I am not clear about the extent to which what
you are discussing about values and commitments
could not provide a much more sophisticated method
of blacklisting, in terms of people’s commitment to
the company, values and so on. You do not blacklist
somebody for being, say, a former trade union activist
or shop steward; you get them for the same sort of
things, but by another route, as it were—by testing
about commitments, values and to what extent they
are prepared to go the extra mile in a particular
direction. These are obviously questions that to some
extent take us beyond what we are discussing today,
but I think they are quite legitimate concerns for us—
Peter Cheese: They are important questions.

Q3068 Chair:—because we might end up with you
in front of us in two or three years’ time, finding out
that you have been up to all sorts of bad things we
would not have approved of.
Peter Cheese: I think those are very fair questions.
First, there is, of course, a legal definition of
blacklisting, which relates specifically to union
membership. I am sorry, there are two things:
blacklisting, and then union membership—the
Employment Relations Act. You cannot discriminate
against somebody on the basis of their union
membership—that is legal. I think that what you are
doing is extending that thought. I do not think that
being what you describe as a union activist should be
incompatible with being in line with the values, aims
and objectives of the organisation. I would hope that
that is generally the case.
As you say, we start to stray into this greyer area.
Your point about my appearing in front of you in a
couple of years’ time relates to the issue that, as I
said, in today’s world, with the internet and all the
sorts of things you can go out and search for about
people, who knows what information people are using
to make what decisions? If it was hard for us in the
past to draw out these sorts of practices and show
clear evidence, it is going to get a lot harder in the
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future. The Data Protection Act and the existing
legislation are not clear enough on this stuff. There is
not clarity of understanding from employment lawyers
through to HR professionals.
That is something we need actively to work on, but it
gets extremely difficult. You will be aware of the
young lady who was put forward as a police
commissioner. Then somebody found out that when
she was aged 14 she had some rather indiscreet and
stupid tweet, as you might do when you are 14, but
that was sufficient to have her thrown off. Where was
the right and wrong in that?

Q3069 Chair: I can honestly say that I made no
irresponsible tweets when I was 14, because that
practice had not yet been invented, which was perhaps
a safeguard.
Peter Cheese: You and I both—I think we were
fortunate that we were not in that world, but that is
the modern world. We are now looking back at many
of these things—whether it is bankers’ behaviour,
stuff that went on in the BBC or whatever else—and
saying, “That was clearly wrong. How could that ever
have happened?” We are looking at it through a
different lens.
The second thing is that I think we are trying to have,
do have and should have a more open society and
culture. Part of that is being driven by the internet and
all this ability to go and search for information about
people, to see what is being discussed and so on.
However, that has a flip side to it, which is that that
information is much more accessible to me. I do not
know whether you tweet, but, if you do, I can see
what you tweeted. Equally—I will talk about myself,
because I do tweet—I do not know what information
is really out there about me. I know what I put on
LinkedIn, what I put on Facebook and what I tweet,
but people can take that information and repost it, and
I do not know all of that.
In the last couple of years or so, there has been a
growth of agencies who will help you, if you ever
need this, to clear up your own electronic profile,
because people are beginning to understand not only
that things that they might have said indiscreetly in
the past can catch up with them in ways we could not
even have dreamed of years ago but that there is other
information out there. It might be a picture of me
tagged with a group of mates by my daughter when
we were having a beer at a party that ends up on some
site, so that everybody makes some assumption about
the kind of person I am. This is tough stuff.

Q3070 Chair: Can I clarify two of the ways forward
on this? One is a greater degree of transparency about
the criteria being used to make these sorts of
assessments. The second is the opportunity for some
sort of post-decision audit, as it were. If you found
that a firm had gone through an exercise that had
resulted in a whole group of people not being
employed, who could be deemed to have been
blacklisted, there would then be some opportunity for
either a trade union or somebody else to come back
and say, “Look, this pattern of decision making has
resulted in things that we believe that, de facto, are

almost like blacklisting, even though you have not
specified that in the rules that you have applied.”
I am thinking of this particularly in the context of
some other points we were going to make to you about
Crossrail and the dispute that it has at the moment
with Unite about the agreement that they reached and
how we might move forward on that, because it seems
to me that the question of audit and firms being
willing to accept that they will be audited in some
way after the decisions have been made gives us some
sort of safeguard. Is that something you are looking at
at the moment?
Peter Cheese: Maybe you could expand your thought,
Chairman. When you say audit, do you mean a legal
audit?

Q3071 Chair: I am sorry—I am using the term
loosely. As you come from Accenture, audit may
mean a particular technical thing to you, so let us say
a review—some sort of opportunity for a wider view
to be taken on an aggregation of a series of individual
decisions, to determine whether there is a pattern of
discrimination or something else that was either
intended, but intended to be hidden, or was not
intended, in order that things can be corrected. We are
a bit worried that, if we drive out blacklisting in crude
forms, it may very well return in much more
sophisticated forms. We do not want to be constantly
on this treadmill. It seems, therefore, that the issues
of transparency and review potentially give us a pair
of safeguards to stop this happening in future. I
wonder whether these are observations that you share,
whether your thinking has not got to that stage or
whether you have been following another route.
Peter Cheese: We have not particularly followed that
direct thought. What you are describing is whether
you could see a pattern of, let us say, recruit rejection
through a particular company and aggregate some
information or evidence that would suggest that
something was going on. I will take the thought away;
to be honest, I had not thought about it.
I think it is extraordinarily difficult, if you think about
how many applicants apply to many organisations.
You see it in the press. Recently, one of the big
supermarket chains had 50 placements and 10,000
applicants for those. You are in this very difficult
situation as a recruiter—how do I sort through that
lot? I could easily say, “I just dismissed all of those
because they could not spell properly”—which,
incidentally, is sometimes what people will do.
Arguably, you could find some patterns of that nature.
I am not saying “Don’t try it,” as it is an interesting
thought, but to be honest—I am just reacting to the
thought at the moment—I think it would be very
difficult.

Q3072 Chair: It comes back to the point I made
earlier that, in our view, we have to make an
assessment of whether you are part of the problem or
part of the solution. This is taking us into waters we
are not capable of swimming in or cannot reach the
bottom of—I am mixing my metaphors. We do not
have the degree of professional expertise to clarify
how to take it forward, but we do not want to be in
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the position of having to return to this in years to
come to get it sorted out.
Peter Cheese: I share that perspective.

Q3073 Chair: We want to see some sort of patterns
developing and some sort of view that allows us to
say, “This matter has been put to bed.”
Peter Cheese: As a final thought, what we could say
as part of good guidance is that employers should be
aware, first and foremost, of some sort of internal
process where they say, “All right, we have a lot of
recruits. How are we selecting?”—I have given the
example of 10,000 versus 50 places—and “Over time,
can we see some patterns?”
This is a broader issue. I do not know whether you
are familiar with the expression “big data”, but
everyone is very obsessed—and rightly—with the
idea of whether we could provide far more analytical
insight into what the hell is going on in organisations
in all sorts of ways: how well people are being
developed, and things of that nature; how well people
are being looked after; and what are the indicators of
why people leave, do not join or whatever. It is all in
that space of analytics and big data. What you are
describing is that we are getting closer to the point, in
terms of the capabilities of technology, of being able
to sort through some of these sorts of patterns.
That is one point—technically, could you do
anything? I suppose we are beginning to get to that
point. We as a professional body are very actively
promoting the idea of analytics—of better metrics and
measurement. If I may extrapolate your point, if any
of us said, “I want to see the headcount of this
organisation, how many people it recruits and how
many open positions it has,” do you think you could
find that information? You could do it only by intense
digging. There is no requirement, or expectation even,
on organisations today to report on anything to do
with their people, their culture, their engagement, their
leadership development, their skills or their
recruitment—any of those things—versus what we
have in the accounting world, which is great precision
on exactly how much money I made, how I made it,
what tax I paid and all the rest of it.
This is something that I have long believed we should
have. You may remember the Accounting for People
initiative that was kicked off 10 years ago by, I think,
Denise Kingsmill and driven by the DTI at that time
to do precisely that. Let us try to come up with some
more measures so that stakeholders of all kinds can
have better sight of how organisations are managing
and developing their people, because that is a good
thing to do. I would say that some of the stuff they
came up with at the time was not bad, but it fell on
fallow ground. Today, I think we are in a different
environment, for lots of reasons, whether it is failures
of corporate culture or skills mismatches. We have
huge problems recruiting, with all these open
positions we still cannot fill, even though we have
thousands of people applying and high
unemployment. You have a whole range of issues that
have put into a much stronger position the need for
better data and insight on practices around how
organisations build and develop their work forces.

In that context, we could begin to look more into the
sort of space that you are describing. Can we begin
to see or, first and foremost, encourage organisations
themselves to say, “All right, let’s start to manage the
patterns”? Maybe through good governance, first and
foremost, through the boards and others, we can say,
“Ask the damn questions.” This is one of the things
that everyone has now acknowledged in the banking
world. Part of the problem was not so much a failure
of regulation but the fact that the stakeholders, the
boards and the other executives in power were not
asking those questions, and they should have been. If
they start to ask those questions, we—particularly we
as the HR profession—should do a better job of
providing the information that will answer them. So I
think you are headed in a direction that I would
support.

Q3074 Pamela Nash: On the CIPD’s website, there
was a story about Unite’s allegations to us on the
Crossrail project. Is this something you are familiar
with? There have been some developments in this
story today.
Peter Cheese: I am familiar with the developments
today.

Q3075 Pamela Nash: Does CIPD have any reaction
to the original allegations? Was any work undertaken
in response to them?
Peter Cheese: Are you talking about what we were
doing before today?
Pamela Nash: Yes, before today.
Peter Cheese: To be honest, no. In situations like this,
we have to wait for the due process to complete. We
are not a statutory body or a regulatory body—we
have to wait for the due process to complete. With
Crossrail, we were, of course, aware of the process
and the allegations, but we had to say, “Let’s let due
process complete. We can then react to it
appropriately.”

Q3076 Pamela Nash: Were you not approached at
all during those investigations?
Peter Cheese: No, we were not.

Q3077 Pamela Nash: And you did not conduct any
other investigations within the CIPD.
Peter Cheese: No.

Q3078 Pamela Nash: To go back to some of your
earlier answers, we have been speaking about
individuals who are now under investigation for being
involved with the Consulting Association. Does your
organisation have a view on people who have been
involved in blacklisting still being in the profession
now? Are these investigations uniform or is each
different?
Peter Cheese: I suppose that ultimately that is what
we are trying to do through the investigations. Again,
we have to have the evidence to proceed. We are now
proceeding based on the evidence that has come to
light. We have to see where those investigations lead
us but, as we have said, we condemn it. If these people
are found to have been complicit in this and the
evidence is clear, we will take them through the
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disciplinary process and eject them. Because we are
not a licence to practise, I cannot say that they could
never work in the HR profession again but—thinking
back to the early part of the conversation—we would
certainly encourage that fact, because it cannot be
right that somebody has done these things.

Q3079 Pamela Nash: I am sorry, but it was not clear
to me from earlier evidence exactly what the
disciplinary procedure is. Is it automatic dismissal
from the organisation or is there a stage before that?
Peter Cheese: As I said, there is a range of sanctions,
ranging from a written reprimand through direct
guidance on further training—that is to say, you have
done something wrong, so you had better train
yourself up so that you understand what you should be
doing right—to suspension of membership and then,
ultimately, ejection from membership.

Q3080 Pamela Nash: Finally, I note from your
written evidence that you supported our call for a
redacted list to be published.
Peter Cheese: Yes—from the ICO.

Q3081 Pamela Nash: Yes—the one that came from
TCA. I also note that you have used the evidence that
we have put on the public record in order to support
your own investigations.
Peter Cheese: Correct.

Q3082 Pamela Nash: Where else have you been
getting information from?
Peter Cheese: I think the Committee has done a good
job of uncovering most of the sources of evidence.
There have been other sources we have been aware
of—blogs and other things—which are sometimes
hard to substantiate. Part of the process of
investigation is to understand how good that evidence
is. I would commend the Committee. I think you have
done a very good job of drawing together the real
evidence that is out there.

Q3083 Pamela Nash: We touched on this earlier,
but, just to be clear, are any members of the public,
your members or anyone, for that matter, reporting
people to you who they think may have been involved
in blacklisting?
Peter Cheese: Are you asking whether people have
made complaints against members outside this
process?
Pamela Nash: Exactly.
Peter Cheese: No, they have not. We even had the
Blacklist Support Group contact us at one point. We
had conversations with Dave Smith and asked, “Do
you want to raise a formal complaint?” He considered
it and then did not. We also asked him whether he
wanted to be a witness. We have been public in our
condemnation and have said that people should come
forward if they can see evidence of this, but the
evidence has come principally via this Committee.

Q3084 Pamela Nash: Where have you said that?
Has there been a call for evidence and information
from, for instance, your members who are working in

the construction industry or may have worked in it in
the past?
Peter Cheese: No, we have not gone out and made a
direct call of that nature.

Q3085 Pamela Nash: Is that something that you
would consider?
Peter Cheese: Again, I think we would have to see
where the evidence in the current processes leads us.
If it seems to point to wider issues and problems, that
may be something we would want to consider, but we
do not have any ability to require people to provide
any information or evidence. We do not have those
powers.

Q3086 Pamela Nash: I understand that, but with the
number of members that you have, I expect that there
will still be members who may not know that this
investigation by either the Scottish Affairs Committee
or by your own organisation is happening.
Peter Cheese: Fair enough. As I said before, I
absolutely believe that all members know that
blacklisting is illegal and what that means, but I am
sure you are right about the detail of this process. I
could not possibly believe—

Q3087 Pamela Nash: Can I therefore ask you to
consider writing to your members working in the
construction industry about blacklisting?
Peter Cheese: That could be something. As I said, we
have 2.5% of our membership in construction. As
these processes unfold, if it seems apparent that there
is more to it than what you have already uncovered—
or you uncover further evidence—we will certainly
take that on board as well. However, I would be
hesitant to promote processes before the conclusion
of the current processes. We should see where those
lead us.

Q3088 Chair: Can I clarify your relationship with
the Blacklist Support Group, as I am not sure that I
heard you correctly? My understanding—or the
version I have had—is that you set up your
investigation only after the Blacklist Support Group
had contacted you and asked you to do so, and that
you as an organisation were not proactive in
establishing an investigation. Have I got that wrong?
Peter Cheese: Let me just confirm the timeline.
[Interruption.] I think it contacted us at the same time
that our new code of practice came into effect. As I
have said before, prior to our new code coming into
effect, we did not have the ability to conduct an
investigation of members. So it was coincident, in that
sense. I am just checking my notes, but it was at pretty
much the same time.

Q3089 Chair: The Blacklist Support Group is
saying that you agreed to do the inquiry only after it
had been in touch with you and that, notwithstanding
the fact that your new structures were coming in, you
had not announced as early as you could have that
you would do this as soon as they were in place. That
makes it look as if you did it only because you were
pushed and that, had you not been pushed, you might
not have done it.
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Peter Cheese: I do not believe that is the case at all.

Q3090 Chair: Well, I hardly expect you to say, “Yes,
that is the case.” It comes back to the question of
whether you are part of the solution or part of the
problem. The feeling that has been expressed strongly
to us is that you are doing this only because you found
that you could not get away with not doing it.
Peter Cheese: I would strongly refute that. I do not
believe that is the case at all. As I said, we had those
conversations with Dave Smith. We asked him
whether he wanted to raise a complaint, and he did
not. We were absolutely going to carry out those
investigations. It was coincident in terms of the
timing, so it could be interpreted in the ways in which,
perhaps, he is trying to interpret it, but I would say
unequivocally that we were going to carry out those
investigations, because they clearly contravened our
code of professional conduct. That is why we had
them.

Q3091 Chair: The second point is that some of the
people you are investigating for having been involved
in blacklisting in the construction industry have either
subsequently or beforehand worked in other areas,
particularly in the oil industry, where there have been
rumours and suggestions of blacklisting for a long
time, especially the NRB—not required back—
system. While you are investigating blacklisting in
construction, will you also be pursuing with those
individuals the question of whether they have been
involved in blacklisting elsewhere?
Peter Cheese: Again, if we can be shown evidence
that they have, we will investigate. As I said, our
ability to dig out and get evidence is very limited. If
the evidence shows that they were involved in it prior
to that, in the oil industry or wherever else, we will
absolutely investigate that, but our guidance—

Q3092 Chair: I understand that, but I think you have
to recognise that, from our point of view, if the ICO
had not taken action following a particular tribunal
and after somebody made complaints because they
thought that they themselves, having previously
operated the blacklist, might find themselves on it,
none of this would have come to light. However, there
must have been many more of your members who
knew about this practice than, say, Members of
Parliament or trade unionists, and had some evidence
about it.
I am a bit worried about the view that we will act only
if firm evidence is brought in front of us, because that
sounds almost as if you will not be proactive in any
way. The difficulty is that if you are simply waiting
for other people to produce evidence, many of those
who have allegations to make do not necessarily have
the evidence to firm them up. However, with the
allegations you might very well be able to clarify
where best to pursue evidence. Again, there is an issue
here about how involved you are willing to be—
whether you want to see this issue go away as quickly
as possible, or whether you see it as an opportunity to
reform some labour relations issues throughout
construction and other industries.

Peter Cheese: I hope I have been clear that what we
want to do is to ensure that this does not happen going
forward, so that we address this in the wider sense of
what is good practice in pre-employment vetting, with
updated guidelines and all those other things. I want
to restate that we are very clear on that; I am very
clear that that is what we need to do.
As regards other investigations that we can do, I
understand your perspective, but at the end of the day
we just do not have the power to go and extract
information. If people are hiding behind things that
they did 20 years ago and that people were simply
unaware of, we do not have any power to extract
much from them. That limits our ability to do that
kind of investigation. I think that, first and foremost,
our focus has been on what we do going forward. As
I said, we are entering new territory with things such
as the internet and, therefore, what should be good
practice and what is bad practice in pre-employment
vetting.
We will certainly investigate historical activity where
the evidence is clear that that is what happened, but
we are limited by our ability to do an investigation of
the kind you are asking for. There are legal processes
and authorities that can do that. We are certainly
making it clear that any of that kind of practice is to
be condemned. If further evidence arises that other
activities happened in other industries, we will
certainly pursue that.

Q3093 Chair: One of the issues that have been
raised with me, certainly, to argue that you are not
entirely enthusiastic about pursuing this vigorously is
the fact that Susannah Clements, your new deputy
chief executive, has come straight from Carillion,
which has form on this. I think she was the group
HR director.
Peter Cheese: She was group HR director at Carillion.

Q3094 Chair: Carillion having form on blacklisting
is not the best of recommendations. Previously, she
worked for Whitbread, which was prominent in the
Economic League. I am always conscious that there
is a danger of guilt by association, but none the less I
think you can see why that raises serious doubts about
whether the organisation is making appointments that
ignore previous involvement in blacklisting.
Peter Cheese: I can say unequivocally that Susannah
Clements had no activity and involvement in
blacklisting. She was group HR director at Carillion
for a year and half to this point, way beyond any
activity that might have been going on at Carillion;
likewise at Whitbread. She has worked with a wide
range of organisations, including Care UK,
Pricewaterhouse and so on. Of course, as part of our
normal due diligence, we check people’s backgrounds
to see whether there is any evidence that is suggestive
of wrongdoing, bad practice or whatever. I can say
unequivocally that there is no evidence to suggest that
any of that is true for Susannah Clements. I believe
that she is a very accomplished, very credible and
very capable HR director who will do a very good job
for us.
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Q3095 Chair: There is a final point that I want to
raise before asking you whether there are any points
that you want to add. As you will probably be aware,
we have gone out to consultation on some other
issues. Is blacklisting still going on? Is the law
adequate? I wanted to ask you for your observations,
and whether you would consider giving us some
formal evidence, on two of them. Should there be
compensation for those who were adversely affected
by blacklisting; if so, how should this be calculated?
Then, should there be some form of penalty or
punishment for those who were involved in
blacklisting—running the practices and so on—and
who undoubtedly profited from it; if so, how should
that be calculated? This is one of the areas where we
find ourselves lacking professional expertise. We are
therefore looking to people like you to give us some
advice in order that we can put forward
recommendations.
Peter Cheese: I understand the questions entirely. The
compensation question is really a matter for the
tribunals and for the individual companies concerned.
Again, we are waiting to see what happens. As you
probably know, it was only in 2010 that the ICO itself
increased the financial penalty significantly, to up to
£500,000. So we are still in this time phase where we
are waiting to see just how far the law really extends
and what teeth it has, both through legal process and
through tribunal. I do not think we are in a position
to prejudge what that might mean. It may well mean
that we end up with an outcome where whatever we
might regard as an appropriate remuneration is
apparent, but I think we are not yet in the space where
all those procedures and processes are complete and,
therefore, we really understand the outcomes of some
of the existing practice.

Q3096 Chair: But surely we are in a position to
make some sort of judgments. You mention tribunals
and so on. I think you will be aware that a whole
string of applications to tribunals have been struck out
either because they have been out of time, because
people were advised late, or because the company that
was essentially operating the blacklist was not the
direct employer, because there were subcontractors
and so on. Unless you are saying to me that the
tribunal cases will set a tariff, as it were, that should
then be applied in some way to other cases that would
not qualify under existing legislation for the tribunal
mechanism, I am not quite sure how those tribunal
structures or decisions will actually help us. If you are
saying that you get the tariff and then apply it
universally, there is then the issue of how you get the
money and from whom.
Peter Cheese: Yes, I agree. I think all those questions
are appropriate. As is the case with most of these
things, you are looking for some sort of precedent to
be set and for an understanding of what that tariff, to
use your word, might be. I am not qualified and not
in a position to prejudge what that outcome will be,
and I do not think I should. The employment tribunal
process is a step below the legal process. We need to
see what comes through these employment
tribunals—what sort of tariff and precedent is set.
That is equally true of the legal cases that are

proceeding. We need to see what the power of the
ICO really is—and what the power of the Data
Protection Act is. I think there has been a lot of
confusion historically about what the Data Protection
Act really means. We certainly welcome more teeth
for the ICO in these sorts of processes.

Q3097 Chair: I would not want to be distracted into
the question of dealing with this under data protection.
I think the question of people having been penalised
and refused employment for years and years goes far
beyond the question of the data being misused. It
seemed to me that, because this was a personnel-type
issue, it might be the sort of area where you had some
sort of expertise. I can understand why you might not
want to say anything on these issues, but again this
comes back to the question of whether you are part of
the solution or part of the problem. We may ask you
to consider that and whether you want to give us
evidence on it—or even on what the possibilities are.
You would be astonished how much we do not know
about this area, not having had direct professional
involvement in it. We would, therefore, value
comments and observations from organisations such
as yours.
Peter Cheese: I would say that, within our remit, we
would be happy to provide some of that guidance. It
is not for us to judge what the tariffs and the penalties
should be. We are talking to the ICO. As I said, I
think we see that, quite probably, one of the outcomes
should be more teeth for the ICO to investigate these
sorts of things. I understand the distinction you are
making between data protection and formal
blacklisting, but they are two sides of the same coin
in many respects. I think that going forward, in
particular, we will have to see stronger guidance on
data protection, for the reasons that I gave—access to
information through the internet and so on.
The Employment Relations Act, the Data Protection
Act, TULRCA and so forth operating in concert is
part of what we are all trying to understand. Those are
the legal processes, combined with what is happening
through the tribunals. I do not think you are alone, to
be honest, with regard to the confusion about what is
really happening, what is the law, what is the
applicable state of the law, how much people
understand it and what is the outcome of some of
these tribunal processes. I think we are learning and
that the landscape is changing, partly because the law
is not up to date—or not keeping up to date—with all
the developments of the internet.
I would say that we are happy to continue to
collaborate with you and support what you are trying
to accomplish and some of the outcomes that you are
trying to achieve, but hopefully you will understand
where our remit can take us and where it is very
difficult for us to go further.

Q3098 Chair: We will await with interest receipt of
your evidence and see how helpful it is. The final
point we always make is, are there any answers you
had prepared to questions that we have not asked? Are
there any points that you feel we should have covered
but we have not?
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Peter Cheese: I know that there was a bit of
discussion—and I was not entirely clear in all my
answers—about how many people have issued
complaints and what those have been about. It is
interesting, but we have received no external
complaints about blacklisting. One could argue that it
is a curious fact, but that is the case.

Q3099 Chair: I do not think it is curious. My
understanding is that people have little confidence in
your ability or willingness to do anything about it,
which is why they do not bother. That might be unfair,
but it is—
Peter Cheese: I hope that is not the reaction, and I
understand that it could be a perception. As we have
already explored, the limits of our powers are not
huge, in all reality. We have a membership
organisation and can expel people from membership;
we are not a licence to practise. As I said in response
to some of the earlier questions, I believe very
strongly that our remit and what we need to do is
to help to improve professional standards much more
broadly across HR. I do not think there is consistency,
so that is what we need to do. In doing that, having
more people who are members and are signed up to
our codes of practice, where we can enact something,
would be a very good thing.
At one level, I absolutely want to repeat that I believe
we are part of, and I want us to be part of, the solution.
We were very troubled and concerned by blacklisting
and condemn it outright. You have raised the point;
we were as concerned as you are to find out about
it when we did. When I look at it, look back at the
organisation and look back at some of my own
professional career in this, was I ever aware of this
stuff going on? No, I was not. Should I have been
aware? I do not know. These were hidden, covert
practices. As we have already explored, finding
evidence that can call people to account for this stuff
has proved difficult. That is the fact on the complaints
that we have had. As I said, even when the Blacklist
Support Group was invited to submit a formal
complaint, it did not, but we carried on our own
investigation anyway.

Q3100 Lindsay Roy: What are the most important
things you have taken away from this evidence
session?
Peter Cheese: First of all—and I did not doubt this
for a minute—that the Committee is extremely serious
about, and committed to, these issues. I am reassured
by that, because I take them very seriously as well. I
understand the questions and, to some degree, the
sense of concern about how much we can do and
whether we could not do more. If we were a licence
to practise—maybe that is where the future of the
profession should be, and it should be more like the
finance profession—I would have more teeth to act.
In circumstances like this, I would personally
welcome that.
I think it has been a good, broad conversation about
some of the issues related to this but that at this stage

all of us are waiting for a series of processes—
tribunals and other actions that are being taken—to
see where they land us. Where does the ICO really
stand on this? How powerful are these laws—
employment regulations, Employment Relations Acts
and so forth—at holding people properly to account
and imposing the proper penalties? As I said, I can
only speculate on that. I am not a qualified lawyer, so
I think it is a shared concern. Where does this
ultimately lead us?
Another thing that I would observe is that we are
working to try to give better guidance—more updated
guidance is probably a better way to describe it—on
what pre-employment vetting should look like in a
modern world. We are involved in a wide consultation
on that, across all industry sectors, and are working
specifically with a number of the construction industry
sector bodies, recognising some of the history that we
have been exploring. I want me personally and the
CIPD to be active in promoting what these practices
should be and to clarify and reinforce our professional
codes of conduct in that regard, to ensure that the
message is spread far and wide that blacklisting in all
its shapes and forms is to be condemned. However, if
you take a broader definition of blacklisting as a space
where my name is on some list I do not know about,
where information is being held about me that I do
not know about, and where that information is being
used in some way to compromise my ability to get a
job, we are entering a whole new world. I cannot tell
you what information is held about me on the internet
or where it is. That is troubling. We are working with
the Information Commissioner’s Office on these sorts
of things.
Further actions we are taking with the Information
Commissioner’s Office regarding the 19 people are
that we have requested the information that it has on
the Consulting Association lists. We are able to go to
its offices—we cannot take the information away—
and look at the information it has about those 19
people. That is what it told us it could do. I would,
therefore, support what you have already said about
what else the ICO could do. Perhaps it could be more
open about publishing what was on the list—redacted
versions or whatever—so that people are more aware
of the kind of information that was being held. If that
information comes to light more broadly, maybe it
will flush out other examples. I do not know, but I
think that will be part of the purpose of trying to bring
that information more into the public domain. So we
would support that as well.
Lindsay Roy: That is very helpful.

Q3101 Chair: Do you or your minders have any
final points?
Peter Cheese: No. I think we had a to-do—to come
back to you to clarify some points about our own
procedures.
Chair: You will get the minutes and so on. I assume
that when you say you will do something, you will do
it, so I was not going to run over that just now. Thank
you very much for coming along.
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Chair: I welcome everyone to this meeting of the
Scottish Affairs Committee. This is the first time that
we have had a session such as this in the Assembly
building—it is the first time that many of us have been
here at all. It is particularly significant for us, because
you may or may not be aware that we are banned
from meeting in the Scottish Parliament building, and,
therefore, the hospitality that you are offering to us
here in Wales is particularly important to us. We do
not understand why we are banned, because I think
that most people in Scotland would understand the
difference between Westminster and the Scottish
Parliament. There is potential here for confusion
between different nations, but we have managed to
overcome that, as well as the confusion between
different roles. We will start off by asking you to
introduce yourself, Jane, to tell us your position, and
to introduce the minders that you have with you.
Jane Hutt: Thank you very much indeed, Ian. I am
Jane Hutt, and I am the Minister for Finance for Wales
and procurement is one of my key responsibilities.
Nick Sullivan is an adviser from Value Wales, which
is our procurement policy division of the Welsh
Government, and Sean Bradley is our legal adviser.
Perhaps I could just say welcome to the Senedd—
croeso i’r Senedd. We certainly very much welcome
the Scottish Affairs Committee, and we are very glad
that you decided to meet here, and that I did not have
to go to Westminster. We also welcome and host the
Welsh Affairs Committee, on many occasions, in our
Welsh Senedd.
Chair: Fine. We will just plough straight into it. Jim
has the first questions.

Q3102 Jim McGovern: Thank you very much for
coming along. Could you tell us whether you have
any idea just how widespread the practice of
blacklisting was in Wales? When I say ‘was’, that
leads me on to the second part of the question, which
is: is it still ongoing?
Jane Hutt: Thank you very much, Jim. In terms of
the blacklisting, and the issues that we are now trying
to address to eradicate blacklisting, we were very glad
that the Scottish Affairs Committee led on this,
because that drew attention to it. It was back in June
that I had representations from the trade unions—the
GMB, in particular, came to see me last June—and
that was really on the back of what you had revealed
through the Scottish Affairs Committee inquiry. We
then looked straight into it, and I can also account for
how that led to our policy advice note on blacklisting

Pamela Nash
Lindsay Roy

in the construction industry, which we published in
September.
By this time, we understand that about 111 of the
3,000 individuals on the Consulting Association
blacklist are based in Wales. We are not clear whether
all those people are aware that they are on the
blacklist. I know that the Information Commissioner’s
Office itself has only identified, I believe, 446
individuals on the Consulting Association’s list.
Therefore, we are not sure whether there are others.
However, since June, and when I made my
announcement in September, when I published my
policy advice note, high-profile meetings have been
held, and there has been a great deal of publicity,
particularly with the trade unions. So, I have urged
people to come forward, and I did so again yesterday
at a national day of action that we held. Furthermore,
we are now expecting, and working with, all our
public bodies to deliver on our policy advice note.
They have not made us aware of any further cases,
and we now know—we have evidence—that the
public sector in Wales is being vigilant with its
contractors to ensure that they are not engaging in
blacklisting in the delivery of public sector contracts.

Q3103 Jim McGovern: Obviously, we would like to
publish a report, which could possibly advise the
Scottish Government as to what it should do about
this. If the Welsh Government has adopted some kind
of best practice, then we would like to pass that on.
Do you feel that the Welsh Government position has
been successful up to now?
Jane Hutt: We took the representations that were
made to us last year very seriously. We feel that we
have—we seek to have—an ethical public policy
practice here. In December, I launched a public
procurement policy statement. I am not sure whether
it has been shared with you, but it might be helpful if
I were to share it with the Committee. When we
produced this policy advice note, and when I said that
I wanted to eradicate blacklisting in the construction
industry, we got an immediate, strong and positive
response.
When people looked at the policy advice note, which
you have, they saw that it is very clear about how the
public sector can deliver on this. I believe that it is
best practice. As you know, it gives the whole
background to blacklisting and the legislative
framework, it takes us back to the situation that we
were in last year, and it looks at whether contracting
authorities can exclude blacklisters and when
exclusion will be proportionate. We look at all of the
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guidance, and what type of information contracting
authorities can request from contractors.
One of the most important things that we have done
is that we have now changed our practices, and we
have put questions into our supplier qualification
information database so that nobody blacklisting can
get past. Anyone filling in our supplier qualification
information database questionnaire is asked a question
about blacklisting; the first step is to be asked that
question. This is an area of great expertise, and I
believe that this is regarded as good practice by those
involved in the area. In fact, we have been shortlisted
for an award that will be awarded on Monday—a
Liberty Human Rights Award—for this policy practice
note that we have issued.

Q3104 Jim McGovern: Thank you very much for
that. Obviously, by its very nature, blacklisting is
secretive, sinister and done in the dark. As you quite
rightly said, a lot of people do not even know that
they are on a blacklist. When you say that there is a
published advice note, is it enforceable?
Jane Hutt: It is guidance: it is a policy advice note. I
have already mentioned the public procurement policy
statement that I made last December, which lays out
the principles of our procurement policy and how we
want to deliver on ethical public procurement policy.
We have another example, which we believe is good
practice, in that we have a strong community benefits
policy. In fact, we now have a compact with local
government, for example, so that it has to enforce the
community benefits. That means the supplier
indicating not only how it will provide jobs for the
local workforce, but the commitment that it is making
to employing apprentices and to local job
opportunities. The community benefits policy is being
delivered on the basis of guidance. We are doing this
in the context of the powers that we have, as a Welsh
Government and in the National Assembly for Wales.
Clearly, this now has to be judged against
implementation.

Q3105 Jim McGovern: Thank you very much, Jane.
Finally, when I spoke to one of your colleagues earlier
on at lunchtime, she mentioned i2i. Is that what you
are referring to?
Jane Hutt: That is a separate but very aligned piece of
guidance, which was specifically developed for social
housing. It might be worth you saying something
about that, Nick. It is very much part of our suite of
public procurement policies.
Jim McGovern: Sorry, I did not mean to digress; I
thought that it might be the same subject.
Jane Hutt: No, it is very valuable.
Nick Sullivan: Inform to Involve—i2i—as the
Minister said, works specifically within the social
housing sector, and seeks to work with registered
social landlords and stock-transfer organisations to
use the investment to develop new housing stock,
maintain housing stock and provide targeted
recruitment and training opportunities. It has been
very successful in terms of the extent of opportunities
it has created in employment and training for people
who had been disadvantaged previously. We have
incorporated the outputs from i2i into the community

benefits policy, which the Minister referred to, which
provides a more holistic approach to maximising the
impact of public procurement spend, so that it looks
not only at targeted recruitment and training
opportunities but at how we can use procurement to
involve smaller businesses through the supply chain
and so on.
Jim McGovern: That is very helpful. Thank you.
Jane Hutt: So, it is very much about the community
benefits. It is not about blacklisting.

Q3106 Chair: I will just follow up on one of those
points, before we move on to something else, and that
is about the note. What significance is there in the fact
that this is only an advice note? Is it mandatory for,
say, health boards? I am not quite sure what it covers
exactly as an advice note. Are people free to ignore
the advice?
Jane Hutt: Well, as I said, it is guidance. It is not
statutory guidance. All of our public procurement
policy is guidance. The advice note lays out the
legislative framework, and the difficulty with the
legislative framework is that you can have law that
is not implemented in terms of actual delivery and
regulations. It is guidance within our powers in terms
of regulations. It is about the way in which we work
in Wales, which is to have a very close working
relationship and oversight of how the public sector is
delivering on procurement.
We have a public service leadership group, chaired by
my colleague the Minister for Local Government and
Government Business. As part of one of its work
streams, we have a public policy procurement board
that has representation from local government and
from across the public sector. We have set targets for
that board on delivering community benefits and value
for money. This morning, I have come from
launching, with my colleague, a national procurement
service. We have 78 public sector bodies in Wales that
have now formed one procurement operation, called
the national procurement service. That includes all
local authorities, health boards, police and fire
services, universities and all further education
colleges. They are all now procuring together. So, we
have a very tight way of doing public procurement. It
is within our powers, as the National Assembly for
Wales and the Welsh Government, to deliver this very
strong guidance, and we believe that it has already
been very effective.
Yesterday, we had a meeting with Unite, UCATT and
the GMB, at which there were a lot of members of
the workforce and trade unions. They reported back
that they had already seen how public sector bodies
were changing the way in which they were procuring.
As I said, if a company cannot get through the
supplier qualification information database, it is not
going to get anywhere near getting a contract. I do not
know whether you want to explore the legal
possibilities and parameters.

Q3107 Chair: I do want us to be a bit clearer about
this, because we want to go back to Parliament with
recommendations about various things, and we are
clear that you have done more than anybody else, but
we want to clarify how near to perfection you are.
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Therefore, we want to be clear about whether more is
possible. I am still not, in my own mind, clear about
the significance of this being an advice note. You
mentioned that 78 bodies have come together in a
national procurement strategy.
Jane Hutt: A service. It is actually a service.

Q3108 Chair: A service—sorry. If one group of
those bodies, say FE colleges, decides not to pay any
attention to this and to hire somebody who is a known
blacklister, do you have any sanctions over that? Or,
is this simply a case of saying, ‘Here’s a suggestion,
if you don’t want to do it, that’s fair enough’?
Jane Hutt: To be fair, the national procurement
service that I have just described is a formal
commitment that you will only procure through that
route. That should exclude blacklisting per se because
those organisations have agreed that they will only
procure what we call common and repetitive spend
through this centralised national service that we have
set up. That is going to be a major source of control
over procurement.

Q3109 Chair: By definition, common and repetitive
spend is not likely to cover new buildings.
Jane Hutt: No. It is a starting point. The national
procurement service covers about 20% to 30% of the
contracts that the public sector would have to procure.
I went back to the fact that we already have a
legislative framework. We have a law that prohibits
the use of blacklists, but we know that it is not being
implemented. Of course, it was strengthened as a
result of the information commissioner’s work and we
have the Data Protection Act 1998, the Trade Union
and Labour Relations (Consolidation) Act 1992 and
the Employment Relations Act 1999, but you have
exposed that these are not delivering, have you not,
through your Scottish Affairs Committee inquiry?

Q3110 Chair: When we come to make
recommendations, I think that we will obviously say
that what you have done is welcomed. However, I am
not clear whether or not we would then want to say
that this should be mandatory. You have mentioned a
couple of times the term ‘within powers’; I am not
clear whether that is a question of the powers that
have been delegated to the National Assembly for
Wales or whether it is a matter of the European Union
legislation. What are the powers that stop you doing
what, presumably, you might want to do?
Jane Hutt: It is within our settlement in terms of our
powers as a National Assembly for Wales and a Welsh
Government. I will bring our lawyer in here. In terms
of European regulations—Scotland is different, as it
has powers—our powers are linked entirely to
England and Northern Ireland. Of course, we are
looking very carefully at what this is going to mean
and what prospects we would have in Wales in terms
of being able to have more power to determine the
way in which we deliver on those regulations.
Scotland does have powers. For example, the Scottish
Government has powers—

Q3111 Chair: So, the Scottish Government has the
powers that you lack at present and this lack of powers
stops you from making this mandatory. Is that the—
Sean Bradley: May I come in here? The situation is
different in each part of the UK. In England, Scotland,
Wales and Northern Ireland, there are different powers
that the Executives and the legislatures can exercise.
In terms of this policy advice note, we think that this
is as much as the Welsh Ministers can do, at the
moment, with the powers that they have. Your
question was whether it is statutory guidance and
whether it is binding: it is an advice note, so it is
guidance from the Welsh Ministers. However, it does
have a legal impact to the extent that the Welsh
Ministers are committing to comply with this policy
advice note in their own procurement. That will read
over to the very-large-scale procurements that the
national procurement service will carry out, therefore,
aggregating demand across the public sector in Wales.
In Scotland, there is a different situation and there is
a different devolution settlement. The Scottish
Parliament has legislative competence to do
everything other than what is reserved. So, we are in
a fundamentally different position.

Q3112 Chair: Fine. It is important that we clarify
this: there are powers that you do not have and their
absence stops you making this mandatory, but the
Scottish Parliament has these powers.
Sean Bradley: The Scottish Parliament and the
Scottish Ministers have powers to regulate in relation
to procurement and the Scottish Government has
regulations—
Chair: So, they could go beyond what you have done,
without an adjustment of the devolved powers.
Sean Bradley: It is difficult for me to answer that,
because, obviously, lawyers for the Scottish
Government would need to take a view on that.
Chair: There is also the point that you are here, you
see, and because you are here, we are asking you.
Sean Bradley: I do not know how much detail you
want to get into in terms of the nuances—
Chair: I am trying to establish the principles. If there
are big, complicated words, that is for staff to work
out, on our side, but the principle that I want to clarify
is that what is stopping you from making this
mandatory is a lack of devolved powers.
Jane Hutt: Absolutely.

Q3113 Chair: Now that you have made that clear, we
will then go back and try to clarify what the position is
in Scotland. One of the observations that we were
going to make to you is that we thought that even
though you have done a great deal, it is perhaps a bit
wimpish, because it is only advisory and not
mandatory, but you have now clarified that. That has
been very helpful.
Jane Hutt: If I may, I will just go back to the point
about how we then police guidance that is not
mandatory. We know that we have laws across the
land that are not implemented. We know that policy
can be effective if there is leadership. The point that
has been made about the fact that this is guidance
from Welsh Ministers is very strong. We have to be
held to account for this guidance, in terms of delivery.
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One example of how we try to ensure that our
procurement policy is delivered is that we have what
we call ‘procurement fitness checks’. All public sector
bodies are going to be subject to these procurement
fitness checks and they will have to open up their
books and practices to a supervisory expert group,
which will go in to identify whether they are
delivering according to our guidance. So, there are
tools for the job in terms of how we deliver on our
policies here. It is not mandatory, but it is backed by
Welsh Ministers. We have all these checks, such as
the procurement fitness checks, and very strong
expectations regarding delivery due to our close
working with the public sector. There will be naming
and shaming. There is no doubt that we are serious
about this.
Also, we have talked a lot about this in terms of the
contracting authorities. We have engaged with
business and with the construction sector in Wales
about this. This advice note, ‘Blacklisting in the
Construction Industry’, is a message to the
construction industry. We have, for example, a
constructing excellence team; we work with the
construction industry in Wales because we are always
trying to boost the benefits to Welsh construction
companies, in terms of public procurement. We have
framework contracts. We are a small country and we
can pretty much narrow things down and know what
is going on. The message to the workers and to the
trade unions is that we are standing up for them. We
must not underestimate that political and ministerial
leadership can have a lot of clout, even in the absence
of mandatory guidance.

Q3114 Chair: I understand that, but, in a sense, the
point that you make there about naming and shaming
is an indication that the policy has failed, because you
would not name and shame anybody if they were
abiding by your advice note, which is, again, an
indication that people might choose to go beyond it.
Lindsay, would you like to come in and follow this
up?

Q3115 Lindsay Roy: Yes. First of all, I congratulate
the Welsh Government on being proactive in
producing these guidelines and for going to the full
extent of your powers. What impact have the
Government guidelines on procurement had on the
practice of blacklisting to date?
Jane Hutt: We produced the note in September, so it
is still early days. That went to every public body in
Wales, with very clear guidance showing them how
they can exclude blacklisters in terms of future
contracts. Then, of course, we have been working on
making sure that we have these questions in the pre-
qualification questionnaire to make sure that it could
not go any further beyond that. Since that has
happened, as far as the public sector is concerned, it
has been very well received and we are aware that it
is incorporating it into its procurement processes. That
is something, again, where, for example, we are
looking at supporting our public sector contractors in
terms of giving them standard clauses that they could
use. It is very important that we help them to deliver
on this. That is something that is already making a

difference, but they need more support and guidance.
Nick, you might want to say something about how we
are taking forward these clauses.
Nick Sullivan: Yes. There is a piece of work under
way within Welsh Government. The corporate
procurement service team is working with colleagues
in legal services, in response to the advice note, to
draft the required standard contract clause that can be
incorporated into all future contracts, to strengthen the
contracting organisation’s right to be able to terminate
in the context of Welsh Government, where
contractors are found to be blacklisting. As the
Minister alluded to earlier, there is a well co-
ordinated, tightly knit community of procurement
professionals across Wales and we would look to
share that best practice with other sectors—local
government and health—so that they can take similar
actions.

Q3116 Lindsay Roy: With all due respect, writing
the pre-qualification questionnaire is the easy bit. The
most challenging bit is monitoring how effective that
is. You said that you were vigilant. I think that you
have already indicated a number of ways in which you
are being vigilant. Would you like to add to what you
said before about vigilance and monitoring?
Jane Hutt: The vigilance, in a sense, is partly done
through how we are monitoring all our contracts on
an operational basis. We need to have more of a
ministerial oversight in terms of monitoring the
implementation of our policy advice note. We are
working on that now with our trade union colleagues
and our public sector contractors to see what would
be appropriate. It is only a few months—weeks,
really—since we have implemented the advice note,
but already we have seen this change. It goes back to
the fact that we know that there is so much legislation
that has not been implemented because it has not had
rigorous guidance. The guidance is very practical and
operational, such as helping authorities with these
clauses that we can put in. I do think that the PQQ
questions are very important, and business and the
construction industry were very keen for us to have
these PQQs. They complain about the bureaucracy of
public procurement, anyway, and they have welcomed
these. You are not going to get much further if you
cannot answer those questions and, then, the
contractor can be very clear that if there is any doubt,
further questions need to be asked.

Q3117 Lindsay Roy: Is there a cultural change
among all the contractors?
Jane Hutt: It is probably early days for us to—
Lindsay Roy: Are you noticing any cultural change
at all?
Jane Hutt: We are seeing cultural change in that,
already, as I said yesterday, trade union leaders in the
public sector are saying that public sector contractors
are coming to them and saying that they are making a
change. This advice note was welcomed by all those
engaged—not just the trade unions; it was welcomed
by the construction industry—because they know that
Wales is a small country, and we all know who will
be bidding, what the contracts are worth and where
we are taking them in terms of delivery. They know
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that there is a political expectation here in Wales, so,
there is already a cultural change. The other thing is
that, in a sense, because they are coming back to us
for further advice and guidance, and because we know
that we are going to do these fitness checks, they
know that they have to deliver on it. So, as the Chair
has said, we have kind of stepped out in Wales and
said that, within our powers, we want to eradicate
blacklisting, and we mean this. This is Ministers in
the Welsh Government leading this, and we expect
the public sector, which we fund, of course—it is our
money, mostly—to deliver on it.

Q3118 Lindsay Roy: There would be a reputational
risk for companies that do not comply,
Jane Hutt: It is very interesting what is happening
now in terms of the consortium announced earlier this
week. Obviously, you have already had an impact, as
I said, in terms of your inquiry. I hope that we have
had an impact, but things are changing. Also, of
course, court cases are coming forward. So, we all
have a responsibility to make this meaningful, have
we not?

Q3119 Lindsay Roy: I take it that, so early in the
stage of this development, you have not prevented any
companies from tendering under the guidelines thus
far.
Jane Hutt: We have not been informed of anything
yet at this stage. It is very early days. We do not have
any evidence. We have not been made aware of any,
have we?
Nick Sullivan: No.
Jane Hutt: It is very early days. Obviously, we also
have to look at the lawyers’ side. If it comes to the
crunch and it is identified that there is evidence of
blacklisting from a contractor, we have to look at the
legal side in terms of exclusion, in terms of the law.
That is, again, a guide for the contractors on this, and
we will have to look at things on a case-by-case basis.
That is within the EU procurement directives in any
case. So, that obviously has to be recognised. We have
not yet got to the position where we have been made
aware of needing to do that.

Q3120 Lindsay Roy: I take it that if you found
deviations, you would exclude companies from being
allowed to tender again.
Jane Hutt: That is the intention of the policy note.
Lindsay Roy: You are quite firm and robust on that.
Thank you very much.

Q3121 Chair: I would just like to come back to a
couple of points. In terms of the PQQ questions—
and perhaps I am just an old cynic—the contractors
involved have a long history of telling lies about the
practice of blacklisting. They denied it for years and
it was found out that, throughout that whole process,
they were actually doing it. What is there that makes
you assume that people who have consistently lied in
the past will now tell the truth?
Jane Hutt: Yes. This has to be tested, does it not?
There have been no questions on blacklisting upfront,
have there?

Chair: Not quite in this method, but they have been
asked in other contexts and other frameworks and
have always denied it, until they were caught.
Jane Hutt: Yes. It may be worth us sharing the
questions with you. Would that be helpful?
Chair: Yes. I think that we have seen the gist. There
is nothing wrong with the questions; I was perfectly
happy with the questions. The issue was whether or
not people tell the truth in the answers.
Jane Hutt: Perhaps our legal services adviser would
say what the clout of the question might be if the lies
were coming.
Sean Bradley: You have hit on a very relevant
question. It is relevant for all aspects of procurement.
We ask for information when people bid for contracts
and we make decisions on the basis of that
information. If it subsequently turns out that the
information provided was false, we would then have
to take appropriate action in light of that. However, to
an extent, we are only as good as the information—

Q3122 Chair: I understand that, which leads me on
then to the question of reviewing things afterwards.
We have just been discussing in the Committee with
Unite and other people the Crossrail situation, where
someone was blacklisted. My understanding of part of
the settlement reached there was that, in future, Unite
and some of the other construction unions would have
the opportunity to raise directly with the companies
any issues where they thought there had been anything
akin to blacklisting so that, in a sense, there was an
examination taking place after the event by the unions,
which might help to keep people honest in the first
place. To give an example, if a company is setting up
a new site and is recruiting a substantial number of
employees, and 100 activists who are known to the
union go forward and none of them gets employed, it
would tend to make you wonder. However, if 99 of
them were employed and one was not, you could think
perhaps that it was an issue with skills and so on with
that one person. In between that, it starts to become
an issue of defining a pattern and what is acceptable
and what is not. I was not clear whether or not there
was any way in which the representatives of the
workforces would be involved in drawing things to
your attention that gave them the impression that the
pledges signed up to were not being honoured.
Jane Hutt: This is one of the things that has come
over clearly in our discussions with the trade unions.
For example, we know that being a member of a trade
union, let alone raising issues about health and safety,
has led to blacklisting and exclusion. We are working
closely with the Wales TUC, which is quite
operational, in terms of alerting us, our officials and
the public contractors to issues. It is interesting that
the First Minister wrote to all the companies as a
result of the revelations about Crossrail and received
replies from two of them providing assurances that
they had condemned the use of blacklists. You are
probably aware of this. He wrote to BAM, Ferrovial
and Kier, and Ferrovial and Kier provided those
assurances—

Q3123 Chair: However, they had been doing it.
Jane Hutt: I know.
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Chair: They had been doing it. I am sorry to interrupt,
but Balfour Beatty had given pledges to the Olympic
committee that it was not using blacklists and then it
admitted subsequently that it had been. So, there is an
issue here about people who cannot be trusted. You
were saying that you have good relationships with the
TUC and so on in Wales. I was not clear whether or
not there was, as it were, an understood mechanism
where, if it identified a hospital development that it
was worried about, there was a mechanism by which
it could come back to you as the Welsh Government,
and where the contractors involved knew about it in
order to try to keep them honest. So, they would know
that it was not a question of you catching them out,
but that there was a reporting mechanism involving
the representatives of the workforce as well.
Jane Hutt: We may need to look at that in terms of
strengthening the guidance. The question was put
about whether there is already a change in the culture
and in what construction companies think they can get
away with. Some of them have been named already,
which besmirches them and their public standing,
does it not, certainly in a country like Wales? They
are clearly identified and have been named. If you get
by the fact that we have Welsh Minister saying this
about blacklisting, and that we have guidance notes to
procurers, procurement fitness checks and PQQ
questions, and still get your contract, if the workforce
experiences this or people are being excluded or are
known to be excluded, we have to find a way for them
to come straight to us. I do not know whether we
could do this within the parameters of the contract—

Q3124 Chair: That is surely the wrong question to
ask a lawyer, because, in my experience of local
government, if you ask them, ‘Can we do this?’, the
answer, invariably, is, ‘no’. However, if you ask them,
‘How can we do this?’, they will be much more
helpful in those circumstances. So, if the Minister had
asked you a slightly different question: ‘How can this
be done?’, what would you advise her?
Sean Bradley: In the same way that we have domestic
powers that we have to think about, this area of
procurement is highly regulated by EU law as well.
So, there are lots of things that we need to factor in
at that level about our processes and how we make
decisions. For example, decisions would have to be
based on good, reliable evidence. We have to look at
each situation on its merits, on a case-by-case basis,
because we are walking a bit of a tightrope. Our
decision-making process and the policy advice note
have been put together very much with this in mind.
It has to stand up to scrutiny because, if we make a
decision to exclude a bidder, that bidder can take us
to court to challenge that decision. So, it has to stand
up to scrutiny. We have lots of different things that we
have to balance. Of course, unions and others can
always approach the Welsh Government with
concerns, and there is an open channel of
communication.
Chair: So that is a ‘yes’, then.
Sean Bradley: It has to be put in the context of our
legal decision-making process.

Q3125 Chair: Given that you have said that, before
I go on to the question about the legislative
framework, I wonder if I could come back to this
question of your advice note and the points relating to
whether contracting authorities can exclude
blacklisters. There are three points: exclusion must be
proportionate; it must be considered on a case-by-case
basis; and a blanket ban would not be lawful. I am
not sure what that means. As to a case-by-case basis,
you could take each individual firm that has been
proven to be using the facilities of the Consulting
Association, but that is not a case-by-case basis, and
then you could say, ‘Right, you are barred until you
have cleansed’. Is that legal?
Sean Bradley: I suppose what we would say to that
is that any decision we make has to be proportionate,
both in a domestic law sense and an EU law sense.
So, you have to look at whether—and this is where
the concept of self-cleansing comes from—as you go
through these four steps, there has been repair of the
damage caused, and has the company taken the
appropriate personnel measures to—
Chair: Sorry, I understand that, and we will come on
to self-cleansing later. However, I would take the view
that, until some of these people are seen to be self-
cleansed, it is reasonable for you to bar them. In terms
of the circumstances of barring, I just want to clarify
the three clauses here: that exclusion has to be
proportionate, the question of a case-by-case basis,
and a blanket ban not being lawful. I am not clear
what that means. Again, we will make
recommendations about this. I would have thought
that McAlpine, for example, which was clearly the
driving force behind much of this, was as guilty as sin
in my view, from the evidence that we have. I think
you have enough evidence to say that it is barred until
it is self-cleansed. Is that your view as well?
Otherwise, what do ‘case-by-case’ and ‘blanket ban
not being lawful’ mean?
Sean Bradley: There is information, as we have said,
that we are aware of, and companies that we know of
because they have admitted to being involved in this
practice. There may be other information and other
companies that have been involved in this that we do
not know about. What we cannot do as a public
authority is just say, ‘Well, in any given circumstance,
this will be the consequence’. We have to be able to—

Q3126 Chair: I understand that, but, in relation to
your point about exclusion having to be justified in
the evidence, if we as a Select Committee had
identified all the firms involved in the Consulting
Association that were guilty of paying money in order
to have information about blacklisting, would it be
reasonable and justifiable, according to your
definition, to bar all of them?
Sean Bradley: Again, if those companies were to bid
for a contract, we would have to give them the
opportunity to put forward their side of the story.
What we cannot do is take bits and pieces—

Q3127 Chair: Okay. You have evidence that they
were guilty, because they were paying money to the
blacklisting association. I can see why you would not
necessarily automatically ban them, as it were, for life,
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but you can say, ‘You are barred from public sector
contracts until such time as you have self-cleansed’.
Is that not reasonable in these circumstances?
Sean Bradley: Our presumption, and what is behind
the policy advice note, is that where companies have
been engaged in this activity, and that is supported
by evidence, and we make a decision based on due
process—so, we raise these issues with the companies
involved, and we are not satisfied by the responses
that they give—then this is an action that we can take.
In terms of reading over to particular companies or
particular questions, it is not something that we can
really do, because we would need to look at each
individual case on its merits.
Chair: I understand that, and it might very well be
that they have—they call it a baptism with a hose,
when all the companies cleanse themselves by
adopting this whole process that is being discussed at
the moment about a compensation group. I understand
that, but until it is done, is it not reasonable for them
all to be barred until they have demonstrated that they
are cleansed?
Sean Bradley: Yes, if there is evidence—

Q3128 Chair: That is fine, and we have the evidence
to the Select Committee from the Consulting
Association. That is helpful. So, in a sense, can
contracting authorities exclude blacklisters? The
answer to all of that is that, yes, all of those who are
down as having been paying money to the Consulting
Association can effectively stand barred until they
have purged their contempt, have redeemed
themselves or what have you, and then we can come
on to the process later on. Is that a reasonable basis
for us to be saying, as recommendations to Scotland
and, indeed, to the rest of the UK, that all of these
firms should be banned until they have purified
themselves?
Sean Bradley: Again, to bring it back to the legal
context of the decision-making process, that would be
the assumption behind your policy, but you would
need to look at the evidence in relation to each
individual company and so on.

Q3129 Chair: Sorry, you have the evidence. The
evidence that is there about where they would stand
is that they have been using the facilities or the
functions of the Consulting Association. We have the
list. Some of those firms have died and some have
been amalgamated. So, you know, you are starting
from the point that they are clearly guilty, and then
you go forward to see whether they get out of that by
cleansing themselves.
Jane Hutt: Let us go on to the self-cleansing issue.
Quite honestly, we know the companies and you know
them. We know them.
Chair: Absolutely.
Jane Hutt: To a certain extent, they are in the public
domain and they have obviously become very nervous
about what has happened in terms of your action and
our action. The fact is that we want to be in a position,
through this policy, to justify exclusion, do we not?
That is because, in law, blacklisting can amount to an
act of grave misconduct. Obviously, we have not gone
to court on this yet, but it will happen, I am sure.

Chair: Absolutely.
Jane Hutt: I am sure that they will take us to court.
Once you start implementing this, the law will be—

Q3130 Chair: That is right. The mood music from
the meetings that certainly I and one of the staff have
had with them is that not only do they regret having
been caught, but they also regret what they have done
and are willing to accept that. I am just trying to
establish that if they do not go through this cleansing
process, they are guilty.
Jane Hutt: Yes.
Chair: Pamela, do you want to pick this up?

Q3131 Pamela Nash: Minister, when this advice
note was being written, I am sure that the risks to
public bodies were considered. Are there any risks to
public bodies in refusing companies that are deemed
to be blacklisters the right to be on a shortlist?
Jane Hutt: Not that we are aware of at this stage.
This note only went out in September, so we are only
two months into the implementation of it.

Q3132 Pamela Nash: Was any risk identified in
writing this note? I do not mean beforehand. I am
presuming that the legal side of this has been looked
into to show that the public body would not be at risk
itself from litigation for saying that a company could
not go forward.
Jane Hutt: It is in the legislative framework, and it
goes back to how you deliver on those public contract
regulations in terms of whether you consider them
case by case or whether there is a blanket ban. The
point about the exclusion is that self-cleansing has to
be a means of them proving that this is not going to
re-occur. That is where we need to get to.

Q3133 Pamela Nash: I thought that we were going
to go on to that in a bit. I just want to stick to the
legislative framework for now. So, there was new
legislation that came in in 2010 specifically on
blacklisting, but do you think that legislation does
now prevent companies that have been deemed to be
blacklisters from tendering for public contracts? I am
thinking about UK legislation, but I would be
interested to hear what you have to say about the EU
legislation as well.
Jane Hutt: This is very timely in terms of your
inquiry and how we will deal with this and, hopefully,
help to inform the regulations coming from the EU
directives. This goes back to the point in relation to
the legislative framework; we have quite a lot of
legislation, have we not, and it has not been
implemented? It has been strengthened, but it was
only the 2010 blacklisting regulations from the 1999
Act. You would think that there was enough there,
would you not, but it clearly—
Pamela Nash: That is what we are asking you and
that is part of our inquiry.
Jane Hutt: It is not enough, and that is why we
needed to produce the guidance, which we have done
through this policy advice note. We believe that,
within our powers, it is as strong as it can be.
However, we have to help our public sector
contractors to implement it. They all have their



cobber Pack: U PL: COE1 [O] Processed: [13-03-2014 16:50] Job: 037142 Unit: PG04
Source: /MILES/PKU/INPUT/037142/037142_o004_odeth_131121 - Corrected (Final).xml

Scottish Affairs Committee: Evidence Ev 59

21 November 2013 Sean Bradley, Jane Hutt AM and Nick Sullivan

lawyers, as the Chair has said, and everyone will be
cautioned. There is a lot of risk-averse activity within
the public sector. I tend not to be a very risk-averse
Minister for Finance, which can lead you into
difficulties. However, clearly, we also have to be
absolutely fair in terms of the outcome and what we
want to see. We want a good, ethical, construction
sector, do we not? That is what we need to seek out
of this as well.

Q3134 Pamela Nash: May I ask, then, Minister,
whether there is anything that, while looking at this,
you have thought would be a helpful change in
legislation? Obviously, we are looking at it within the
current legislative framework, but we are also looking
at what recommendations we might make at the end
of this inquiry. Is there anything that you think should
be legislated for that is not at present? Just to be clear,
I ask this with regard to dealing with the past and the
past situation with regard to blacklisting, but also in
terms of preventing it from happening today and in
the future.
Jane Hutt: The EU procurement directives will be
very important to us, and they will be adopted early
next year. Hopefully, they will help us to strengthen
our procurement policy. That is something that we are
looking at very carefully. A lot of this will be about
the delivery of good regulations in terms not just of
the legislation that we have, but the procurement
directives. So, we have taken a step forward with this,
with our policy advice note, and we are saying that
this is what we expect, we are giving detailed
guidance and changing the PQQs, we have
procurement fitness checks and we have compacts
with local government, but I do not think that I can
say today that I know, if we then wanted to develop a
new law on this, a Welsh law—and we do not have
the powers to do that yet—what tenets would be in
that law that are not there now.

Q3135 Pamela Nash: There are gaps in the UK law
as well, so we want to make recommendations to the
UK Government.
Jane Hutt: That is very helpful. I do not know how
long your inquiry will go on for, but it would be
helpful, if I could come back to you with some more
views on that.
Pamela Nash: Yes, that would be helpful to us.
Jane Hutt: It is early days and, if it is all right with
you and the Chair, could we come back to you on
that?

Q3136 Chair: Yes. We will probably produce
another interim report and then we will carry on,
because we have identified some examples of
particularly good practice that we want to explore and
then possibly make recommendations that they should
be adopted elsewhere. So, ideally, we would have one
and then an additional report coming out maybe in
January. So, could you give us clarification on that?
One of the points that I wanted to ask about was what
additional powers you in Wales would want and
whether or not they are contained within the package
that is being discussed at the moment, or whether they
are ‘additional’ additional powers, as it were?

Jane Hutt: We may want to produce updated
guidance following your interim report. We are aware
that you are looking at whether a public inquiry would
be appropriate. We would like to consider that and
contribute our comments on this as well.
In terms of powers, the Silk commission looked at
fiscal powers and the UK Government only reported
on that on Monday. However, there is a second part
to that commission’s work that is looking at our wider
powers. We thought that we should have powers over
procurement policy, which the Scottish Government
has, for example. We have also looked at having the
powers to regulate through the European procurement
directives. There is a case for saying that that would
be just as strong as having another Welsh law or
another piece of Welsh legislation. So, at this point,
we are discussing this with the UK Government in
terms of opportunities to use the EU procurement
directives in a more tailored way to meet Wales’s
policy ambitions. You may make recommendations
that we agree with, but the UK Government may not
agree with.
Chair: I find that difficult to believe.
Jane Hutt: We need to make sure that we can deliver
what we want to do in terms of policy.
Chair: If we work on the basis that you come back
to us, in time for us to produce something in January,
about what additional powers you want and also
whether there are any powers or changes in UK
legislation that you would want, that would be helpful.
Lindsay, you wanted to come in on this, then Jim.

Q3137 Lindsay Roy: Do you see any issues in
relation to the blacklisting as far as direct employment
by a contractor is concerned, and employment
through agencies?
Jane Hutt: This is something on which we have had
recent discussions with the trade unions, such as Unite
and its construction section, not just from a Wales
perspective but from a UK perspective. We are
seeking advice on that. I cannot answer it any more
fully today.

Q3138 Lindsay Roy: Okay. Are there also issues
around bogus self-employment?
Jane Hutt: Yes, and that forms part of our
consultation. Nick may be able to update me on this.
We are looking to receive further policy advice notes
on these matters.
Nick Sullivan: Yes.
Lindsay Roy: It would be helpful if we could get
those in due course.
Jane Hutt: Okay.

Q3139 Chair: That is one of the examples of good
practice. EDF, Laing O’Rourke and the contracts that
have been struck at Hinkley Point have been put
forward to us as examples of best practice. Part of the
cleansing exercise with constructors as a whole may
very well be for us to say that that is the standard that
we expect them to abide by, but there is a fair amount
of blood and water to flow under the bridge before we
get to that position. However, that is the direction in
which we are moving.
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Q3140 Jim McGovern: Possibly finally on this
subject of legislation, I put a question to you earlier,
Jane, about whether this advice note is enforceable. I
think that it was you, Sean, who said that it would
need to be pretty watertight or it would be challenged
in the courts. So, what would your defence be if you
were challenged in court?
Jane Hutt: There is a lot of legislation there. We have
laid out the legislative framework, which we would
use as the statutory basis for our advice note. This is
guidance to implement legislation, it seems to me.
Jim McGovern: I am just concerned that if you get
to the stage—and I hope that you do not—where you
have to exclude a company from bidding, and if they
go to court, I just hope that you would be optimistic
and confident that you would win. Lawyers will make
money, that is for sure.
Jane Hutt: I suppose that when it comes to law and
the purpose of law, there is a moral imperative here,
is there not?
Jim McGovern: Yes.
Jane Hutt: That is why we have sought legislation
and why you are undertaking this inquiry. There is a
moral imperative. There is also a judgment in terms
of how we are sticking our necks out. I do believe—
and I am advised—that we have the right as Welsh
Ministers to make this a strong policy note for the
whole of the public sector in Wales and that that kind
of leadership is necessary for us even to be sitting
here having this discussion with you.

Q3141 Jim McGovern: Okay, thanks. On the subject
of this self-cleansing—I must admit that this is the
first time that I have heard that expression—we have
taken evidence from a number of witnesses, including
people who have been blacklisted and people who
have blacklisted. Probably, one of the best examples
would be Cullum McAlpine of Sir Robert McAlpine.
Do you think that it is enough to admit responsibility
and apologise and say, ‘I won’t do it again’? Is that
self-cleansing? As far as we are aware, no one who
has been involved in blacklisting individuals has ever
been reprimanded or sacked or disciplined in any way.
Jane Hutt: I think that, again, this self-cleansing
concerns circumstances where an operator has taken
measures to put right its earlier wrongdoing and to
prevent it from recurring, and when that contractor has
demonstrated that it has self-cleansed, the difficulty in
terms of whether it is disproportionate to exclude. As
you know, we have a four-stage assessment here in
terms of self-cleansing. I do not need to read it all out
to you, because you have it, do you not?
Jim McGovern: Yes.
Jane Hutt: I think that the advice is that it is not
possible to exclude contractors solely on the basis that
they have not apologised for blacklisting, but there is
some scope to consider whether the lack of an apology
or a statement of regret indicates insufficient self-
cleansing. Again, this must be considered on a case-
by-case basis. When I talked to the trade unions
yesterday, they were certainly clear that saying ‘sorry’
is not good enough. There is the question of
compensation and the level and measure of that
compensation. Clearly, the second point of the self-
cleansing stages is what the contractor has done to

repair the damage caused—has this taken the form of
compensation to the victims of blacklisting? This is
now going to have to be clearly demonstrated, is it
not, in terms of whether this self-cleansing works? I
do not know whether either of you, Sean or Nick,
want to tell us where the self-cleansing guidance is—

Q3142 Jim McGovern: For the record, I should
perhaps point out that when you are considering future
bids, Cullum McAlpine is probably one of the most
elusive witnesses that we have ever had the
misfortune to listen to. I can assure you that he did
not apologise. He brought a lawyer with him and
every time that he was asked an awkward question,
he refused to answer it on his lawyer’s advice.
Jane Hutt: Right. I had better not turn to Sean. I will
not ask my lawyer to answer that question. Do you
want to say anything, Nick?
Nick Sullivan: Well, other than—
Jane Hutt: He is not a lawyer.
Nick Sullivan: No, I am not a lawyer, as you can tell.
The concept of self-cleansing comes from commercial
law. I think that one of your earlier points was whether
an apology was sufficient and whether dismissal
should be considered. I think that that is an action
that forms part of the consideration in the process. An
individual business would have to consider whether it
was the action of one individual within the
organisation—acting as a maverick—who was
engaged in blacklisting, or whether it was a systemic
failure within the organisation.

Q3143 Jim McGovern: The people who have
spoken to us used the phrase that was quite often used
at the Nuremberg trials—‘I was only following
orders’. So, how would Cullum McAlpine dismiss
himself? He could not, could he?
Jane Hutt: I am afraid that we are going to have to
bring our lawyer in.
Chair: This is going to be a very expensive afternoon
for you, Minister; I mean, with the number of words
spoken, you can hear the ‘kerching’ every time that
he speaks.
Sean Bradley: It does not work that way, I am afraid;
I am getting a bad name here.
On self-cleansing, it is not called ‘self-cleansing’, but
it is in the new procurement directive, or the current
version of it, which is due to be adopted early next
year, and this goes through the same tests. The way
that it is approached in the procurement law sense is
that, ordinarily, the presumption is that you would not
exclude bidders from a procurement process. There
are some circumstances where you must exclude
them, and then there are other grounds where you may
exclude them; so, you have discretion. One of those is
where you think that the bidder has committed grave
misconduct. We say that blacklisting clearly falls
within that category, and that, therefore, in principle,
we are allowed to exclude them. However, coming
back to the proportionality issue, EU law then goes
on to say that, before you make that decision, you
have to look at whether the bidder has taken these
steps to put right what has happened in the past. One
of them is compensation—whether compensation has
been paid—and whether the bidder has clarified the
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facts and has acted in a collaborative way with the
investigating authorities. Then, there are the other
steps about the staffing and personnel measures. This
would be relevant to considering who did it, what
happened, and whether they are still there. The other
consideration is the wider structural changes that the
organisation has made. Unless the company that has
been involved in the blacklisting can demonstrate, to
our satisfaction, that it has done those things properly,
we say that we are then entitled to exclude it from a
tender. Therefore, it would need to put forward the
evidence to show that that is what it has done.
Chair: Right. Graeme, you wanted to come in on this.

Q3144 Graeme Morrice: I think, Chair, that that last
answer perfectly answers the question that I was going
to ask. Do not apologise for that; the disadvantage of
being far down the pecking order, invariably, is that,
when you get to your question, the answer has already
been given. My question was about what conditions
need to be satisfied to allow a company that was
engaged in blacklisting to get back involved in the
public sector contract procurement process. I think
that you have ably covered that issue, in detail.
Perhaps we can focus on the question of
compensation. You have clearly mentioned that a
company recognising that it is liable to pay
compensation is a key component of its being allowed
back on to the list, if you like. Can you maybe just
look at who, in particular, you believe should be
compensated? Is it simply people who are on the
blacklist that is publicly available, and whom you will
be aware of? Is it those who can prove that they have
been denied work as a result of this? What are the
specific criteria there?
Sean Bradley: To be perfectly honest, we have not
thought about what we would do in that much detail
at that stage. They are the kind of questions that we
would have to ask ourselves when we are looking at
a particular application, and a particular bidder.
However, what we would want to be satisfied with is
that there has been effective repair to the individuals
who have suffered as a result of this.
Jane Hutt: We talk about the ‘victim’ of blacklisting.
However, there could be a case whereby it is not just
the member of the workforce or the person who did
not get the job who is affected, but the family as well,
and I think that the word is ‘victims’ of blacklisting.
Obviously, we have not tested this yet, but it seems to
me, very clearly, that it is ‘victims’.

Q3145 Graeme Morrice: Yes. That is useful.
Obviously, there are barriers there to people receiving
compensation—you will be aware of that.
Jane Hutt: Yes. Quite a lot of questions have been
asked about this compensation scheme that has been
set up.
Graeme Morrice: I was going to touch on that,
Minister. You are obviously aware that a scheme was
launched in June by eight construction companies to
pay compensation to blacklisted workers. In your
view, is that enough to tick the box in terms of
meeting the requirements for self-cleansing?
Jane Hutt: As far as I understand it, from what we
have already read about the scheme that is being

proposed, the Information Commissioner’s Office has
to be more involved and do more work, clearly,
because it has not identified all the victims of
blacklisting. Also, only eight have engaged in terms
of the apology and offering compensation. So, we do
not know where the remaining 44 are—there were 44
involved in the blacklisting, were there not?
I am sure that you will be asking questions as a
committee, as part of your inquiry, about how it will
be administered, how compensation will be afforded
and whether it will help people, not only to get
compensation, but to get back into employment, and
whether there will be caps on compensation in terms
of time limits. These questions have been asked and I
think that combined efforts have put this onto the
corporate agenda, and we would not be discussing it
again if there had not been some reaction. However,
what I would say, today, is that we want to be
assured—I want to be assured—that those individuals
who have been wrongly blacklisted will no longer be
prohibited from work in the future.

Q3146 Graeme Morrice: Thank you for that answer,
Minister. Earlier today when we were discussing this
with the unions, they flagged up that there seems to
be a very successful forum that you have, called ‘the
social partnership’, and they felt that that was a useful
platform to raise this issue, in particular, in discourse
with you and business. Presumably, in terms of your
obtaining intelligence about who has been blacklisted,
who should be compensated and what companies are
self-cleansing, you will be working very much hand-
in-glove with the trade unions on this matter and,
indeed, the industry as well.
Jane Hutt: Yes. To answer an earlier question, we are
not sure if we know about all the Welsh workers who
have been affected adversely by this. We want more
information on that. This is high profile in the
Assembly. Next week, I have to answer oral questions
and I am aware now that my first question is on
blacklisting, which I welcome. As I said earlier, it is
not just our close social partnership with the trade
unions; we work very closely with the construction
sector, and also with business employers and
representative organisations, and we want to move
forward. We want companies to be able to show that
they are ethical companies working in Wales and the
Welsh economy.

Q3147 Graeme Morrice: Yes. Your ethical policy is
clearly to be admired and, as was said earlier, we
certainly applaud your efforts to date in that regard.
In terms of formulating your guidance, presumably
you had discussions with UK Government Ministers
on that.
Jane Hutt: No.

Q3148 Graeme Morrice: Okay. You did not have
discussions with Scottish Government Ministers
either, I take it.
Jane Hutt: No.
Graeme Morrice: Okay.
Chair: Pamela, did you want to follow something up
here?
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Q3149 Pamela Nash: Yes. Minister, this might be a
little bit out of your remit, so you do not have to
answer. Graeme was just asking you about victims and
how you identify a victim. While we have
concentrated, in this session, on those people who are
prevented from working and the effect on their
families, the other group of victims is those who may
have suffered as a result of health and safety at work
being reduced, because health and safety and trade
union representatives were blacklisted and not
encouraged. In your preliminary discussions before
coming up with the advice note and the work that you
have done on blacklisting, have there been discussions
about that, and about those victims of reduced health
and safety in the workplace?
Jane Hutt: We have not had those discussions. We
very much started down this route of developing this
advice note as a result of representations from the
trade unions and the fact that they felt that perhaps
the Welsh Government would be willing to make a
move on this. So, I think that, in a sense, we are very
much at the start of now being able to look at this in
greater depth in terms of what it could mean beyond
just those who have been prevented from working. I
have already mentioned, in response, my concerns
about the families affected as well. I do not know
whether the Committee is aware that, yesterday, we
supported a new law addressing the loss of life and
health as a result of asbestos-related diseases. We
passed a new Welsh law yesterday on that matter. I
think that it is an indication of where we are looking
way beyond the issues in relation to health and safety.

Q3150 Chair: I would like to just pick up on a
couple of the points that you made earlier. I share your
concern about the difficulties about finding names. I
have had the opportunity to see quite a lot of the index
cards, and, from my own experience, I recognise quite
a lot of the names on them from Scotland—people
who have not, as far as I am aware, contacted the ICO
and are not aware that they are on the list. I saw them
under conditions of confidentiality, so I cannot
approach those people and tell them, but I think that
there will be a major issue about contacting those who
are affected, and in protecting others in situations
where those affected have passed on—that is, the
descendants, who would be entitled to compensation
in due course. Actually, that is one of the points that
I welcome from the discussions that we have had with
the companies that are setting this up. They did
mention their view that, although they had not even
thought of it before, they accept that it is fair that
there is to be compensation and that it should go to
descendants, where the people affected have passed
on.
Just to flag up the point about the eight companies
only, we have agreed that we will write to all of the
others to ask why they have not signed up. Some of
the 44, I think, have gone out of business and some
have been taken over by others, but there is quite a
substantial number there, and we will perhaps be
bringing some of them in and seeking clarification
on that.
On the question of compensation—I suppose that this
is perhaps a point for the man who likes to say ‘no’—

compensation cannot just be tuppence. We are
generally taking the view that there is a gang of four,
as it were—the three unions and the blacklisting
support group—which is now starting to go into
negotiations, and any agreement that is reached has to
be reached with it in order to be a reasonable
agreement. It might be that it starts suggesting
absolutely ridiculous sums, believing that it has a
veto, but I am working on the basis that it will not do
that. Therefore, I think that our view is that any
settlement that is to be accepted as fair and reasonable
for the purposes of what you are discussing, and, in
general terms, of what we have also been discussing,
has to be reached by a consensus between the firms
and the gang of four—the unions and the blacklist
support group. The easiest bit of that is the question
of who pays in and how much. Once you have
established the overall amount, the tariff then gets
split up, I would have thought, according to how many
people at various times in the firms used blacklisting;
you will have heavy users and lighter users. That
seems easy enough to us. We are intending to have
meetings and produce advice based on what we have
identified as best practice on two of the issues. I have
already mentioned Hinkley Point, which seems to be
going down the road of direct employment only rather
than employment through agencies, which I think the
four organisations—the unions and the blacklisting
support group—see as being the model, but they also
have reservations about wanting to have some system
whereby, after the workforce has been taken on, you
can review. I mentioned that to you earlier. I think that
they have identified possibly Crossrail as having the
best practice there, because what concerned me about
your note was the self-cleansing via the four-stage
process. Stages 3 and 4 were process issues within the
companies about staffing, personnel measures and the
structure of the organisation. We wanted to
concentrate more upon outputs and outcomes, rather
than how the companies have restructured themselves,
and they would be judged by whether or not it was
working in practice. So, we have been a bit concerned,
when speaking to some of the people involved in this,
about how they tend to think that, if you tick enough
boxes, that gets you off the hook, whereas we were
very much saying, ‘No, it’s got to be measured by
what happens in practice over the period’. That is
likely to be the way in which we move forward in
terms of our recommendation. Unfortunately, from the
point of view of Hansard, the fact that your lawyer
friend is nodding will not be recorded, so I just
thought I would mention it to make sure that it is on
the record that there seems to be an agreement from
that quarter. Even though he perhaps cannot bring
himself to say that he agrees, the head has moved to
indicate support for those proposals.
I think that those are just about all the points that we
wanted to raise with you. When we have witnesses in
front of us, we always ask at the end whether there
are any answers that they had prepared to questions
that we have not asked, just to make sure that, if there
is anything else that they feel that we have not
covered, they have the chance to make sure that it gets
on our agenda. The same will apply later on. If you
think, in a couple of days’ time, ‘Oh, I wish I’d raised
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such-and-such,’ we know that you will be in touch
with our staff, but we would welcome you not just
responding to points that we have raised. If there is
anything else that you think is significant that we have
not touched upon, we would very much welcome
responses from you on that. So, are there any other
points?
Jane Hutt: Very briefly—in a sense, it is giving voice
to the nodding heads over here—we have said, as I
think you know, that we are awaiting the results of
your inquiry to see whether we need to take further
action to revise and develop our guidance, and that
final point would be very helpful to us in that respect.
We have taken a step forward and we have come out
in order to be constructively scrutinised today about
it, which I value, but we know that we can improve
on what we have done already. I hope that we have
identified to you our clear commitment to get this
right in order to eradicate blacklisting within the

context of our Welsh Government powers and
leadership, and I hope that you will feel that we are—
I cannot say partners, perhaps, but we certainly want
to respond positively to you, and make sure that we
learn from your inquiry and can review, if necessary.
We will also come back to you with more views about
the sort of powers that we might feel that we would
need and about the comments that you have made this
afternoon that could help us to improve the policy
note that we have issued.
Chair: Thank you very much. In drawing the meeting
to a close, I will just say that we have all very much
appreciated your openness and frankness—well, up to
a point—and the fact that you have gone beyond
anybody else in the UK. Any hard questions that we
have asked you have all been for your own good in
the interests of helping the building workers, both past
and future, that we are trying to assist. So, thank you
very much.
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Witnesses: Nigel Cann, Site Construction Director for Hinkley Point C, Nuclear New Build, EDF Energy, and
Barbara Jones, Nuclear New Build Director of Human Resources, EDF Energy, gave evidence.

Q3151 Chair: May I welcome you to this meeting
of the Scottish Affairs Select Committee? As you are
probably aware, we have been conducting a series of
inquiries arising from concerns about blacklisting.
Today’s session is intended to provide some
illumination for us about model agreements going
forward. I would like to start by asking you to
introduce yourselves and to tell us where you fit into
the grand order of things in EDF.
Nigel Cann: My name is Nigel Cann. I am the
Hinkley Point C site construction director. I fit into
the Hinkley Point C project organisation, which is part
of Nuclear New Build in EDF Energy.
Barbara Jones: I am Barbara Jones. I am the human
resources director for the Nuclear New Build project,
which is part of EDF Energy.

Q3152 Chair: We have been meeting all the trade
unions involved in the construction sector, and they
are telling us that this is a model agreement and that,
basically, you are a combination of the bee’s knees
and the dog’s bollocks, and so on, but I am not quite
sure which of you is which.
My first question is this. Why are you so good? What
it is about this agreement that makes it suitable for
consideration as a template for other industrial
projects like this?
Nigel Cann: We realised fairly early that our project
is unique in scale, in the sense of how long it will last
and how it will impact the local community, being
such a large construction project in a very rural area.
We realised that, as client, EDF Energy was taking a
huge risk; clearly we wanted to be at the heart of
setting out a real industrial and social partnership with
the contractors, but also with the trade unions—very
much in a clear and meaningful social partnership. We
also realised that there was a huge opportunity for
skills, and we wanted to be proactive in understanding
how to get what we in the nuclear industry call
SQEP—suitably qualified and experienced people—
ready to work on our project.

Q3153 Jim McGovern: What was that acronym
again?
Nigel Cann: Suitably qualified and experienced
persons. It means that we have to demonstrate to our
regulator that the people who come on to our job,
whether they work for us or for any of the contractors,
absolutely have the right skills, knowledge and
experience to carry out work on a nuclear plant.

Pamela Nash
Lindsay Roy

With all that in mind, we engaged early with our trade
union colleagues to understand what a good
agreement would look like. We put together what we
called a social covenant. It is one bit of paper on
which we wrote down all the aspirations of both the
trade unions and ourselves—what we wanted in a
meaningful partnership. At that stage, we had not got
any of the major contractors on board, but, as we did,
we tried to engage them as early as possible. We went
into a process called “early contractor engagement”.
We were able to bring some of the big contractors to
the table as we negotiated the agreements; certainly in
the civils, our major civil contractor was part of the
negotiating team.

Q3154 Chair: What main features of the agreement
that differ from previous agreements are worth us
reflecting on in our report?
Nigel Cann: The agreement as it currently stands is
the common framework agreement, and that sets out
the structure of how you manage the project. As you
would expect, safety is at the heart of a good
construction site, so it maps out the value of having
the right safety partnership with the trade unions, and
it understands the value of trade union safety reps. It
also sets out the structure of the committees where
you manage any of the particular issues that arise on
a big construction site. It has us, as the client, at the
heart of that governance process.
The other thing the agreement has is what we call an
Employment Affairs Unit. Although it is contractually
obliging on our contractors to deploy that agreement,
the Employment Affairs Unit—the EAU as we call
it—provides the governance to make sure that the
agreement is deployed, and is very clear that we will
use an audit process to make sure that the agreement
is absolutely adhered to by all our contract partners
and anybody else involved in the project.

Q3155 Lindsay Roy: The CFA has not only been
described as good; it has been described as best
practice, as a programme for the future, with the
accolade of cutting edge. Would you elaborate on
what is different from previous agreements? You have
mentioned one or two things already, and you have
helpfully given us some key points. Will you go
through some of them and highlight exactly what the
benefits are?
Barbara Jones: There are a couple of things. Nigel
has already talked about the Employment Affairs Unit.
We believe that it is the first time a unit has been set
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up to oversee the deployment of this agreement; it is
run by us as the client, but with the involvement of
trade unions and the contractor employers. Some other
elements of the agreement that are different are things
like the requirement for direct employment, which is
important to us.

Q3156 Lindsay Roy: Why is that so important?
Barbara Jones: It is important to us in terms of the
size and scale of the job, as it is a long-term venture—
the scale of the project and the years of the project.
We want to be sure that people are very connected
with those who have signed up to this agreement and
to our job. We want to try to maximise the
employment opportunities for people involved in the
project, whether that is through reskilling, or being re-
brokered into other jobs, which is one of the other
aspects of the agreement.
It is not a new thing. We have looked at other projects;
we do not think that we know everything. We have
looked at other big projects in the UK, like the
Olympics and T5, and they deployed an employment
brokerage. The employment brokerage is also an
aspect of our agreement; there is an employment
brokerage where people can sign up for jobs and sign
up for training to get them into work. We think that
the way we have brought together employment
conditions, and also conditions that will support
employment and continued employment, is quite
unique.
Finally, all of this will be overseen by a joint project
board that will be headed by Nigel. It will be a tri-
party board, so contractors will be represented, as will
the trade unions, and EDF Energy as the client. When
we talk about the client, we mean us—EDF Energy.
It is about bringing these things together and trying to
learn from what has gone before, and really thinking
about the fact that 25,000 people are going to be
working on this project, across the life of the project,
with a minimum of 900 on site during the 60-year
operation of the site. It is the whole scale of it; we
wanted to have something that we thought would
underpin it to make it safe, high quality and
successful.
Nigel Cann: I guess that the concise answer to your
question is that it is difficult to employ best-in-class
standards if you are going to have agency workers.
You almost need to make sure that these people are
directly employed, so that you can deploy your
agreement and ensure that the contractors do it. There
are good things in our agreement around pensions,
insurances, best rates of pay and the respect agenda,
but it is difficult to do that if you do not directly
employ people.

Q3157 Lindsay Roy: Would you tell us more about
your HR training and the nature of the negotiations?
What kind of platform for negotiations was arranged?
Nigel Cann: Would you repeat the question?
Lindsay Roy: Would you tell us more about your HR
training in relation to this?
Nigel Cann: We brought in some industry experts to
help us get to a place where we understood what was
best practice before. We centred ourselves before we
went into the negotiations, as EDF, but I cannot sit

here and say that I had any specific training to go into
the negotiations.
Clearly, training generally is at the heart of our
agreement. One of the things that we wanted to do in
our agreement, which it enables, was to maximise the
opportunity for UK employment and also for local
employment. The sort of things written in the
agreement empower and enable, and we have
committed to 400 apprenticeships on our job.
We have already started to change the industry. One
issue that I guess is easy to articulate is that, when we
wanted to solve our “suitably qualified and
experienced” issue, we found that in the UK there was
no standard qualification for steel fixers, so we worked
with the skills bodies to come up with a qualification
for steel fixing. We now have around 16 people a
month going through the apprenticeship. There is now
a UK standard for steel fixing. We found it by setting
up that partnership early. By really understanding the
needs of the industry, we were able to go out there
and make a difference, raising the bar as far as skills
in the UK are concerned.

Q3158 Lindsay Roy: How were the negotiations
different?
Nigel Cann: As I said at the beginning, one of the
best things that you can do in any negotiation is write
down what you agree about. We set out, and quickly
got to a point where we were comfortable to sign, our
social covenant. As I said, it is one page, and I think
it is in the evidence.
As I say, we wrote down all our aspirations and
desires for the agreement, and that allowed us to go
on. We did it in three phases. We did the common
framework agreement first, because it sits around
governance and sets the tone of how industrial
relations will be dealt with in the project. We then
went into the more detailed sector agreements around
reward, recognition, and terms and conditions.
Barbara Jones: The other thing that was different was
that the negotiations were led by EDF Energy as the
client. Usually, that is not quite the case, but this is a
unique project because of its size and scale, so we felt
that we needed to be not only right in the middle of it
but right at the front, bringing together the trade
unions, who were obviously absolutely key, and our
supply chain—the contractors who bring with them
the skills for us to do this. The simple thing that was
probably different was that, too.

Q3159 Mike Crockart: I want to go back, Nigel, to
your point that, if you are going to put in place best-
of-class type relations, you really need to have direct
employment, and having contractors makes that more
difficult. In one of the key points that you put in your
evidence, you say, “We would, of course, take the
appropriate action if we found evidence of our
contractors being involved in any future
blacklisting…” You make the point that your chief
executive has made your position clear—that you
would take appropriate action. What is involved in
taking appropriate action? It is quite a vague concept.
Nigel Cann: As I think I said before, we have made
it absolutely contractual that our contractors deploy
our agreements, and the agreements are very clear.
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There is one line saying that we find it unacceptable
to consider any form of blacklisting. It also commits
them to a very transparent onboarding process, and
we will monitor that through the governance of the
project. At the head of that governance, I guess, is the
agreement project board, and all the trade unions and
our major contractors and we, as the client, will sit on
that board.
What would happen if we found anybody
blacklisting? Straight away, there is a financial
penalty, and the ultimate sanction, I guess, would be
changing the contractor. It is scalable; there is no “no
action,” but there is clearly a point where you would
work through to changing the contractor.

Q3160 Mike Crockart: Your understanding is that
this would be written into the contract?
Nigel Cann: It is already written into the contract.

Q3161 Mike Crockart: In the evidence that you
submitted you say, “EDF Energy is also exploring
further ways of reinforcing our position such as
through clauses in contractor contracts.”
Nigel Cann: The contract appendices say that our
agreements are mandatory for deployment on the
project, for both our tier 1 contractors and their
subcontractors.

Q3162 Jim McGovern: Thank you both for coming
here to give evidence. As someone who served an
apprenticeship in the construction industry, I well
remember that I had to get my father to sign
indentures and stuff like that.
Nigel Cann: Me too.
Jim McGovern: You talk about the steel workers now
being given apprenticeships. My apprenticeship was
for four years, but the current Government talk about
300,000 apprenticeships of six-month training
courses. What is the duration of a steel worker’s or
steel fixer’s apprenticeship?
Nigel Cann: The steel fixer’s apprenticeship is a short
period; it is about six months. We are looking at a
whole range of apprenticeships. My history is that I
was an electrical apprentice, so I did four years. My
father gave me away, too.
We are looking to invigorate and deepen the skills
pool in the UK. There will be a whole mass of civil
apprentices—a mass of electrical, mechanical,
pipefitters and welders apprenticeships. Generally, we
are not looking to weaken the current standards; if
anything, we are trying to increase them. We have
already tried to target the difficult long-term
unemployed in the 18 to 35 age group; and we have
tried to explore, via our union colleagues, what is a
good way of getting them into meaningful skilled
employment and on a flight path to what I call skilled
status, which is what you may know as a skill
standard.
We are expecting a whole array of apprenticeships
across our project. We are already talking with some
of the familiar names in mechanical electrical, and we
are looking to tie in with them. We have invested in a
construction skill centre at Cannington, a village about
7 miles from the site, and we have put several million

pounds into an energy skills centre that is more
aligned to the electrical mechanical skills set.
We are already starting to see training. We went down
to Cannington two weeks ago and saw seven ladies
driving big bits of plant, which was good to see; some
of them were long-term unemployed and one had
come through our pre-apprentice training programme.
We are trying to take people who probably have not
got the social and life skills to go straight into an
apprenticeship, so we have this pre-apprenticeship
programme that lasts about a year that gets them what
we call job-ready. How many people have we got
through that?
Barbara Jones: It is about 60 so far. It reaches those
who did not quite get the academic attainment to
access a normal four-year craft apprentice programme,
and sometimes those who think, “A job like that isn’t
for me,” because of their learned experience and what
they have seen around them. It is about trying to reach
those parts of the community and open things up. We
need a lot of people to work on this project, and we
think that it is a great opportunity to give people who
might not get these skills some new skills.
Through the Access to Apprenticeships programme,
we have been running year-long access programmes
for 16 to 25-year-olds. It gives them a run-in year,
following which they go into a classic apprenticeship,
or some people have gone into further education. On
the back of that success, we are now setting up an
adult Access to Apprenticeships programme, which is
shorter. It is about taking people with some relevant
skills, but that they may need topped up to go into big
industry, and putting them through training
programmes of around six months. As Nigel said, it
will help them with this idea of being job-ready.
We are really excited about the opportunities that are
opening up, because it will help in meeting our
commitment to local employment particularly, but
also in energising the availability of apprenticeships.
It is important to make as many apprenticeships
available as possible, and we think that Hinkley Point
C is a great opportunity, which is why we have linked
it to this agreement. We have not just said, “Oh, it’s
just about terms and conditions”’; we have tried to
bring together the jobs and skills aspirations of the
project with the employment standards.

Q3163 Jim McGovern: Going back to steel fixers,
you said perhaps six months, so there is a start date
and a finish date. It is approximately six months.
Nigel Cann: That is right.

Q3164 Lindsay Roy: The vision and the strategy are
to be applauded, but that is the easy bit.
Barbara Jones: It is.
Nigel Cann: That is true.
Lindsay Roy: Implementation of the strategy is a bit
more difficult. To get the right outcomes is more
demanding still.
You say that you have effective supervision. How
exactly are you going to monitor it robustly, to ensure
that your desired outcomes are achieved? In the past,
we have had companies say that they are against
blacklisting, but we have found out that something
different applied. That is a real challenge.
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Nigel Cann: I wholeheartedly agree. One of the
lessons we learned from Terminal 5 was that they put
a major project agreement in place, but it was not
hugely well implemented. We kick off with our
implementation project, as we call it—we are setting
it up like a project—to implement our agreement. It
has six work streams, and each of those work streams
has trade union officials and either some of our
contractors or people from industry who have
volunteered for the work streams, and obviously EDF
as the client. Each of those work streams will ensure
that we have the real detail that matters, to make sure
that these agreements work. As I say, we are trying to
work in a social partnership to make it successful. But
you are right: until we have deployed this and made
it work, it is just an aspiration.

Q3165 Lindsay Roy: Does it involve cultural
change? In the past, there has been discouragement at
times to identify health and safety issues, or at least a
penalty. How are you going to ensure that there is
openness and transparency in bringing them to light?
Nigel Cann: We have had an interesting journey.
First, I shall finish answering the previous question
about supervision.
Because this project is so long, we think there is a
unique opportunity to raise the standard of
supervision, so one of our aspirations is that we have
created a new construction supervision programme
along with the ECITB and the CITB. That has allowed
us to employ a real standard for supervision. For
people who want to develop further, we have worked
up an Institute of Leadership Management
qualification that we will be promoting for our
supervisors to go on to.
If you look at nuclear, behavioural safety is
traditionally absolutely at the heart of the culture.
What we have done is to dock in with our tier 1
contractors; some of them are already starting some
behavioural safety programmes; Costain is one that is
leading the way. We have tried to make sure that we
take the best of the behavioural safety work that we
have done in nuclear, look at what they have done in
construction and build on it. You are absolutely right
about behavioural safety. Having the courage and
confidence, one, to point out issues and, two, stop
when something is not right, must be at the heart of a
nuclear construction site. We will very much be
ensuring that our supervisors understand that message,
and making sure through the inductions and through
constant reinforcement that construction workers feel
empowered to stop and ask questions. That is really
important to us.

Q3166 Lindsay Roy: Are you willing to underwrite
health and safety training for union representatives?
Nigel Cann: Yes, absolutely. It is built into our
agreement, and I value that. We come from an
industry that has done that for many years, and I
support it as being the right way to go.

Q3167 Lindsay Roy: Being proactive is a major
step forward.
Nigel Cann: Absolutely, yes.

Q3168 Lindsay Roy: Do you see this as a standard
for all agreements?
Nigel Cann: Certainly from a safety point of view,
union safety reps are at the heart of a good safety
culture on a construction site.

Q3169 Jim McGovern: Nigel, you said that you
come from an industry that for many years has
adopted health and safety. That is not quite my
experience of the construction industry.
Nigel Cann: I am a nuclear operations guy by trade.
I am sorry if you thought I was talking about
construction; I was talking about the nuclear
operation.

Q3170 Jim McGovern: On the previous question, I
thought you said that that was your background
originally.
Nigel Cann: No, I was an electrical apprentice. That
was my background.
Jim McGovern: In the nuclear industry?
Nigel Cann: Yes, in the nuclear industry.

Q3171 Jim McGovern: Possibly health and safety
is more prevalent in that industry than in the
construction industry.
You may already have answered this question from
Mr Roy, but what steps do you take to protect union
members who raise issues of health and safety—not
necessarily safety reps, but any employee who is a
union member?
Nigel Cann: We have already deployed on the site, in
the small amount of work that we have done, what
we call an organisational learning tool, which allows
people to raise issues. We call them learning reports,
but they are called various things across industry. You
can raise a report anonymously or put your name to
it. Every learning report raised is processed; it goes to
what we call a screening committee, which will look
at it. The reason it goes for screening is to see whether
immediate action needs to be taken, but every issue
that is raised is processed. It is very visible. The site
is stood down at the moment, but where operations
were going on, that was visible in the canteen, and
everybody could see what issues had been raised and
what actions had been taken. We very much
encouraged it. For the people who did put their names
on them, we did things like learning report of the
month, to encourage people so that they knew that we
valued it both managerially and as the client, and we
made visible the fact that that was the culture that we
were expecting.

Q3172 Jim McGovern: My experience during 25
years in the construction industry was that if you
raised health and safety issues you were regarded as
a nuisance, and there was a good chance that it would
cost you your job. Are you saying that that just does
not happen in your industry?
Nigel Cann: It absolutely cannot happen. It would be
a complete failure of our project if we had that kind
of culture.

Q3173 Jim McGovern: Every employer would say
that, but—
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Nigel Cann: But I mean it.
Jim McGovern: Okay.
Chair: I ought to mention that when we visited
Dounreay, not only were we struck by the fact that,
for safety reasons, we were obliged to hold on to the
banister on each stairwell, but we also discovered that
Mr McGovern’s watch was radioactive. It was an old
watch, so it caused somewhat of a safety scare.
Lindsay Roy: It still is. We are sitting too close.
Chair: That explains the nature of his questions.

Q3174 Pamela Nash: Mr Cann, in your response to
Mr McGovern you mentioned that learning reports
can be submitted anonymously. You said that there
was encouragement to come forward with those
reports. I take it that reflects the fact that people are
still frightened of being blacklisted or losing their
jobs.
Nigel Cann: You have to realise that some people—
Pamela Nash: Just to be clear, I am not saying that it
is a reflection on your company. In general terms, it
is about workers in construction.
Barbara Jones: In my experience, some people prefer
it. We run all sorts of recognition things with staff;
sometimes you want to recognise somebody for
something and they will say, “I’m just doing my job.
I don’t want to be recognised.” What we are trying to
do is have a process that is very open. We hope that
people will say, “I have seen this issue,” and fill out
the card. We can then go back to them if we want a
bit more information. Clearly, if they do not want to
do so, that is fine. The main thing is to get the issue
raised.
The other route is that people can always talk to their
supervisor. That is a key part of the supervisor’s role
and why supervisors are so important to us. We need
them out among the teams, making sure that people
are aware that that is what we want. We want this
open culture of reporting. All we are trying to do is
maximise the opportunity for people to say, “I have
seen something that I wasn’t happy with,” or even, “I
have seen something that was really good. Could we
replicate it? I think that would make the site even
safer.”
Nigel Cann: All human beings are different. Some
people worry about asking a silly question. It is not
just about retribution. We want people to be able to
say, “It may be a silly thing to ask, but I want to ask
it anyway.” You still need to encourage that.

Q3175 Pamela Nash: Your employees obviously
come from other construction firms elsewhere in the
industry. Are you aware, or do they express concern,
that blacklisting still exists elsewhere in the industry?
Nigel Cann: We have been clear from the start that
we find blacklisting unacceptable.
Pamela Nash: I am not questioning that at all.
Nigel Cann: Have I personally heard anybody express
concerns about blacklisting to me? The answer is
no—but why would they? I have made it clear that it
is not going to occur on our project.

Q3176 Jim McGovern: Presumably, it would not
have been on your site, so why would they mention it
to you?

Nigel Cann: Exactly.
Pamela Nash: I was interested in whether they had
had previous experience of it or heard about it
elsewhere before joining you. Thank you.

Q3177 Graeme Morrice: In your employment
agreement, you state that it is the intention only to
directly employ workers through the PAYE scheme so
as to avoid the casualisation of the work force. Is that
all employees, or will there be any opportunity for
workers employed through agencies?
Nigel Cann: No. For all the reasons stated, we have
made it clear that we want direct employment. That is
down to the main contractors and the subcontractors.
For all the reasons that I have mentioned previously,
it is really important to us that they feel connection
with the projects and can benefit from the agreements.
It is difficult to see how that can be done if you have
agency workers, because they would generally be on
a day rate and on different terms and conditions. That
would be outwith what we are trying to achieve.

Q3178 Graeme Morrice: To be clear, are you
saying that there will be no opportunity for any staff
from agencies to be engaged by your company?
Nigel Cann: Obviously, they will not be employed by
us, but they will be employed by whatever company
has been contracted to do the work.

Q3179 Graeme Morrice: Are there going to be any
conditions on principal contractors in relation to
subcontractors, and in turn, will any conditions be
applied to subcontractors in relation to using agency
staff?
Nigel Cann: We are very clear that our tier 1
contractors, and any subcontractors that they employ,
will have to be directly employed.
Barbara Jones: Anyone who gets a contract to work
on our job, either as a direct contractor or as a
subcontractor of a tier 1, must directly employ their
work force.

Q3180 Graeme Morrice: I think we would all agree
that that is encouraging, but is it legally enforceable?
Doubts have been raised in connection with other
contracts. Crossrail, in particular, has been mentioned.
Barbara Jones: When they sign the contract, that is
what they are signing up to; they are clearly entering
into a contract with us. Part of the process of getting
ready to start construction and to let all the contracts
has been the process of early contractor engagement
that Nigel was talking about. We did not arrive at the
tender process and then say, “Oh, by the way you need
to directly employ everybody.” We have been through
quite a long process with people who were interested
in working on the project, and we laid all these things
out early—whether it was about the commitment to
skills and training, the commitment to direct
employment or the need to sign up to the agreements
that have been negotiated for this project. Companies
that want to work with us know what they are stepping
into, and they have agreed to take that on.
Obviously, as well as helping us consistently deploy
the agreements, one of the things the Employment
Affairs Unit does is monitoring to make sure that the
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key principles of the agreement are in place, and one
of the key principles is direct employment. It would
be their job to help us have oversight of that, and they
will be reporting any significant variance to the joint
project board. That is how we will tie it in. Rather
than thinking whether it is legal or not, we have made
that agreement and we are going to look to enforce it.

Q3181 Graeme Morrice: I fully understand what
you say, and I accept it. Again, it is a good process
that you have outlined, but have you checked it out
legally to make sure that it is doable?
Barbara Jones: Yes, it is doable; it is not
discriminatory in any way.
Nigel Cann: To be fair, the industrial relations
agreement is not a legally binding agreement. Labour
agreements generally are not, but it is clear that that
is a standard. By the way, if people are not adhering
to that agreement they will be found out. We have
already said that the Employment Affairs Unit will be
monitoring it and will be doing audits, and that will
be very visible. All we want is transparency, and it
will be transparent if people start to stray from what
they have signed up to and what they are contractually
obliged to do.

Q3182 Graeme Morrice: That is useful, because
my next question was going to be about the
monitoring and auditing that you would be engaged
in, but you say that you have structures in place to
ensure that that happens.
Nigel Cann: That is right.

Q3183 Graeme Morrice: What sanctions are there
if you find that a principal contractor or subcontractor
has broken the rules and is engaged in employing
agency staff or casual staff, or people on zero-hours
contracts?
Nigel Cann: I guess that it is scalable. One
misdemeanour may incur a penalty for the contractor,
but many misdemeanours will end up with the
removal of the contractor.
Barbara Jones: The other point is that having the
infrastructure in place to audit and deal with things
when they go wrong is important. However, I have to
say that we have had very positive engagement from
the trade unions, and also from the contractors who
have been involved in this process. People are coming
into this project in a positive way.
I do not want you to think that we are naive and think
that everything is always perfect. It feels very much
like a combined effort, a partnership, and that is what
we are trying to do. We obviously have to have
measures in place to monitor and check, but we have
very much been on the receiving end of a lot of
engagement, with positive input from employers and
trade unions in putting this together.
Nigel Cann: We have very much concentrated on
engagement and the positive side, but, as Barbara
says, we are not naive. There must be a sanction at
the end of it, but, if you are halfway through building
a nuclear power station, throwing all your contractors
off site for one minor misdemeanour might not be the
best business decision. But if somebody is flouting the
agreement that they have signed up to and not

adhering to our social aspirations, there clearly is an
end point.

Q3184 Chair: May I pursue this a little further?
Based on our investigations so far, it is reasonable for
us to have come to the conclusion that contractors, by
and large, cannot be trusted. We have come to the
view that there is a great deal of regret about
blacklisting from some of the contractors, but their
main regret is that they got caught. I don’t think we
are convinced that they regret having done it.
In these circumstances, given that we have come to
the not unrealistic view that these people cannot be
trusted, we want to know how firmly this is nailed
down. It was noticeable that you specified the question
of tier 1 contractors and then their subcontractors, but
fleas are fleas and so on. How far down the chain does
all this go?
We discussed this with the unions and they gave the
impression that they think there will be no labour-only
subcontractors on site at all, and the deal you will
have with contractors, I thought, would be legally
binding in a cascade all the way down. You now seem
to be saying that it is not legally binding and that
action might have to be taken, but that you would not
want to throw major contractors off sites. I understand
that, but to some extent it seems that a contractor,
once appointed, would have you over a barrel. If they
felt like it, they could bring labour-only people on to
the site and almost dare you, in a sense, to do
something about it.
Nigel Cann: I do not want to mislead you, but
personally I think that it is tied down and is very clear.
There are legally binding pieces where we will have
a contractual arrangement with the contractors, and
this agreement will be part of that contract.
When I say that it is not legally binding, the actual
agreement with the trade unions is not legally
binding—that’s a fact—but it goes all the way down.
If you come on site with a pass, you have to be signed
up to this agreement. Whatever subcontractor it is,
however many tiers you go down, if they come on to
do work, they will have sign on to this contract with
these rates of pay and conditions. That is clear.
Would we, to use your words, be put over a barrel by
a contractor? We have a very healthy supply chain,
and the way that we have set up our contracts means
that we have options. We are not a naive client; if
somebody did not share the same social aspirations
and did not want to come on this industrial adventure
with us, we would have to take some sanctions, and
we would not be scared to do that.

Q3185 Jim McGovern: The Chair mentioned our
visit to Dounreay. I remember that the people there
were very conscious of health and safety. As you
heard, they told us to hold the handrails on the stairs.
There were signs everywhere saying, “Mind your
head”, “Slippery underfoot” and so on. I remember
one sign that said, “Do not run up the stairs. Use the
handrail.” I thought that running up the handrail
would probably be more dangerous than running up
the stairs.
Graeme Morrice: I think that radiation in your watch
has affected you.
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Jim McGovern: More seriously, on the subject of
blacklisting, have you had to take any action yet
against contractors?
Nigel Cann: No, but obviously our project is still at
the phase where it is getting its final permissions in
place before we start. We are gearing up to start
construction in 2014. The project agreement goes live
when we mobilise our main civil contractor; that is
the point at which we said we would go live with the
agreements. On 9 January, we are going to kick off
the implementation teams; that will get us into a state
of readiness, and we can go live as soon as
construction starts. We have not been in a position yet
where we have had to take any action, because the
project has not kicked off, but 2014 will hopefully be
our year—not to take action but to start the project.

Q3186 Jim McGovern: Possibly in answer to Mr
Morrice, you touched on my next question, although
I think he mentioned it in a different context. What
would be the consequence for a contractor if they
were found to be blacklisting?
Nigel Cann: What are the consequences? There is
clearly a contractual obligation, so there is a financial
penalty almost immediately. If it is multiple
misdemeanours, you get to the point of final sanction,
where the contractor will eventually be removed from
the site, and probably not considered for further work
should there be a Sizewell C or other jobs that we as
a client do.

Q3187 Jim McGovern: In the first instance, Nigel,
you are saying that there would be a financial penalty.
For some companies, depending on the size of the
financial penalty, it might be just a drop in the ocean
and they would think it was worth while. How would
you quantify the financial penalty?
Nigel Cann: We haven’t got a list of fines, but we
have to make it meaningful and it has to bite. I am an
overly optimistic kind of guy, and I hope that we
never get to that point, but if we do, we will not shirk
our responsibility to take action, and we will make
it meaningful.

Q3188 Jim McGovern: Have you had discussions
with the unions regarding what would happen if
workers raised concerns about blacklisting?
Nigel Cann: Yes. It was part of our negotiations to
talk about blacklisting, making sure that it was clear
that we had set an absolute line in the sand and that
we would not accept it on our project. Our trade union
colleagues, I guess, were very taken with the fact that
we were going to promote an open reporting culture
on the site on any issue—not just blacklisting, but any
issue. As I said earlier, having the courage and
confidence to feel that you can stop jobs, raise issues
and do it without fear of retribution is going to be at
the heart of our project’s culture.

Q3189 Jim McGovern: When you were answering
a question earlier about reporting health and safety
concerns, you said that you could do it anonymously
or you could put your name to it. Is there some sort
of system for reporting concerns about blacklisting?

Nigel Cann: The same system allows you to raise
concerns about anything, not just health and safety. It
could be quality, it could be equipment, it could be
the standard of welfare, or concerns that there may
be some blacklisting. All those things could be raised
through the concerns programme. Ultimately, we have
what we call a safe-call number, which is an
anonymous phone line that people can use to raise
concerns, and an independent body will then
investigate—outside the site and the contractors.

Q3190 Jim McGovern: When we took evidence in
Cardiff on the subject of blacklisting, the Welsh
Assembly put out a report saying that companies who
had been involved in blacklisting must self-cleanse.
That is the terminology that was used. Is EDF doing
something similar?
Nigel Cann: When we put our agreements together,
we were very much forward-facing. We wanted to
make sure that we were absolutely clear that
blacklisting was unacceptable on our project, and all
the contractors we were engaged with needed to sign
up to the agreements and show the commitment that
blacklisting was not and would never be used on our
project. They share the same values as us—that, from
our project point of view, blacklisting was absolutely
unacceptable.

Q3191 Chair: Jim raised the point about self-
cleansing. As I understand it, the self-cleansing
exercise was partly about making compensation—not
only recanting and repenting, but doing something
about what had happened in the past. My
understanding is that no firms have done that to date
and that, if you do not take on somebody who has
been involved in blacklisting, you will not be able to
get your construction under way, as the major
contractors are all guilty as sin as far as I can see.
How do you propose to deal with that?
Barbara Jones: We look forward to starting this job.
We have set out clearly that blacklisting is not
acceptable. EDF Energy has not been involved in
blacklisting. People have signed up to this project and,
as Nigel said, we are planning for the main part to
start in 2014, so we are looking forward.
The people coming to work with us know what we
expect. They are telling us that they expect that as
well, and have signed up to it, so that is what we are
doing. We are planning for that and moving forward
on that basis, with the measures we have described in
place to have appropriate monitoring. You cannot just
hope; you have to have monitoring as well. That is
what we are doing; we are looking forward and setting
out the standard.
It is a new project, the first major nuclear construction
project in the UK for over 20 years, and there is the
chance for everybody involved to have a great
experience, whether that is the supply chain, the
people who have the chance to work on the job, or
the trade unions, who are rightly proud of the
agreement that they have struck with us. They have
done a great job in helping us through this process
and getting something that we think is right for our
project. That is what we are doing. It is about us
looking forward.
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Q3192 Jim McGovern: I appreciate that it is about
looking to the future, but the agreement that we heard
about in Wales—the Chair referred to it as well—is
that organisations or companies who have been
involved in blacklisting in the past must self-cleanse.
Are you making sure that they have self-cleansed?
Nigel Cann: I have not heard of the terminology
“self-cleanse”.
Jim McGovern: It was the first time I had heard it.
Nigel Cann: As Barbara said, we have been very clear
right from the start that this is the line in the sand,
and that if you do not want to go on this journey with
us, if you still have aspirations to do blacklisting, you
will not be welcome on our project.

Q3193 Chair: But can you see why, from our
perspective, there might be a danger that, although
someone like yourselves, taking the line that you do,
can make sure that the contractors do not operate
blacklists on your project, they will merrily carry on
blacklisting elsewhere? They make a tactical
adjustment in the light of what you are imposing on
them, but they haven’t actually changed their
attitudes, culture or practices. Can you see that as
being a difficulty for us?
Nigel Cann: I can, and we would clearly take on
board any recommendations that come from this
Select Committee. As I say, it is difficult for us to
comment, as we have not been involved in
blacklisting. I do not profess to be an expert, but we
think that we have set out with the right social
standards, the right aspirations for our project, and a
solid agreement. We have made sure that the
contractors are tied into it, and that is the way they
will behave on our project.

Q3194 Jim McGovern: May I give an example?
Around 40 years ago, I was on a construction site in
Perth. The General Accident insurance company was
building a world headquarters there. It was a massive
project, and Sir Robert McAlpine was the main
contractor. McAlpine’s had declared that they would
not let anyone from Dundee, which was where I lived,
on their sites. Our bosses told us to say that we were
from Edinburgh and deny that we were from Dundee.
We were a subcontractor, but Sir Robert McAlpine
was presumably ultimately responsible for us having
to lie to get on the site.
What we are saying is that EDF, presumably, are
ultimately responsible for who gets on their sites. How
do you monitor it to make sure that the subcontractors
are not blacklisting in some way?
Nigel Cann: We have not gone into huge detail, but
as part of our Employment Affairs Unit we have set
up a brokerage, and all the people who have
aspirations to work on the project can register with
the brokerage. Currently, about 2,100 people are
registered. We try to do a skills match as they come
in, and the contractors will then look at the list of
people with relevant qualifications and go for a
transparent recruitment process from that point.
We will be right at the heart of making sure that all
contractors, whether they be a tier 1 or a small tier 4
contractor, go through that process to recruit their
people. We are clear that we are trying to push UK

skills, and local employment in Somerset. It is a big
imposition to build a huge infrastructure project in the
middle of Somerset, so it is really important that we
give local people the opportunity to upskill and be
part of a re-energised and bigger gene pool of skills
in the UK. We think that the onboarding process is
transparent and robust, and that it will allow us to
monitor and audit to make sure that the appropriate
measures and controls are in place.
Barbara Jones: The other thing, as Nigel was saying,
is that we are launching the implementation project
for this new agreement in January. What we have done
right from the start in setting up this agreement and
this project is to get people involved as early as
possible—getting them really involved in setting the
thing up and designing the ideas. On the idea of the
employment brokerage and how it would work, we
talked to trade unions about their experience, and what
has worked and what has not worked in terms of how
people get on board in these projects.
When we go forward in January to implement all the
arrangements of the Employment Affairs Unit, and the
skills and training that sit underneath this project, we
will have a project team that is made up of people
from the supply chain companies, trade unions and us
as the client, plus other subject-matter experts who
come in to help us. In our industry, we talk about
people putting skin in the game; the more you get
people involved early, the more you take account of
their ideas and the more effort, commitment and time
they put into getting these things ready, the more you
maximise your chances of its working well and
delivering the things that you have set out for it to
deliver.
Chair: I flag up to members of the Committee that I
have been reminded on three occasions by the Clerk
that we should not mention a particular court case, the
contents of which are sub judice. As nobody has done
it so far, I just draw it to your attention.

Q3195 Lindsay Roy: Critical to this is building up
trust and confidence. How do you ensure that the bad
practices of contractors have finished? How do you
ensure that there has been cultural change? Have you
discussed it with companies who have previously been
involved in blacklisting?
Nigel Cann: I’ll be honest: at the beginning of the
agreement negotiations, there was a level of distrust,
as you would expect. Part of dispelling that distrust
was putting the Employment Affairs Unit in place.
Our trade union colleagues were robust; they wanted
third-party audits done as part of the process. We
absolutely supported that as the client, and there was
no resistance from the contractors involved in the
negotiations. That culture of openness and
transparency is crucial if you are going to move from
past issues to a brighter future.

Q3196 Lindsay Roy: Are you saying that the unions
are convinced that there has been a cultural change—
a real change of heart?
Nigel Cann: The trade unions are comforted that we
are going to do third-party audits so that we can build
that trust. Trust is generally not like a light switch; it
takes a bit of nurturing over time. We are at a point
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where there are green shoots of trust, and the audit
process gives confidence that, hopefully, that trust can
grow over the next couple of years as the project
takes off.
Barbara Jones: There are the human things that sit
around that as well, so there is an extra focus on
supervision. The role of the supervisor is being
elevated and put right at the heart of the project. It
really helps—the more leaders you have on the
ground to provide guidance and leadership for teams.
A series of bodies are part of it, including the local
councils and the joint project board. It is the whole
thing together that will help us deliver that trust and
confidence, but obviously it is all about
demonstration. That is how you get trust, and we will
be in a better place to say that we have it once we
have got started. We are doing everything that we can
to set off in the right way, with people in the right
frame of mind on this project.

Q3197 Chair: If I remember correctly, in his
dealings with the Soviet Union, Ronald Reagan—I do
not often quote him—used the phrase “trust but
verify”, which seems to be appropriate in these
circumstances.
Barbara Jones: Yes.

Q3198 Chair: Could I come back to some of the
bigger questions before dealing with the more detailed
ones? One of the things that I am not clear about
relates to your role as client, which is obviously key
in a lot of this. I am not clear whether you are able to
play the role that you do because the project is so big,
is taking so long, is nuclear, and is so complicated.
One of you referred to it as being almost unique,
which is almost a contradiction in terms. How unique
is it? How many lessons from this can we take in
order to say, “This ought to be best practice by clients
across a whole range of issues”?
We are interested in trying to identify whether we
should be saying to the Scottish Government, the UK
Government or the Welsh Assembly that this sort of
practice, with the client being directly involved in the
operations of the site, placing stipulations on the
contractor, is something that you can lift. Rather than
saying, “Nothing to do with me, guv, it’s the
contractors. It’s up to them to determine whether or
not there is blacklisting, not us,” we should lay that to
one side and just say, “This template seems to be
accepted by a major client, the contractors are now on
board, willingly or not, and the unions seem to be
keen about it, and it is something that we should be
identifying as best practice,” and departure from that
should be the exception and should have to be
justified.
Nigel Cann: It would be arrogant for us to say that
this is something that should be deployed on every
project. It is slightly scalable; this is a major project,
and it lasts a long time. We will be a big client
organisation, but other smaller projects would have a
much smaller client organisation.
There are a couple of things. I do not think that any
client should completely shirk their responsibility to
ensure that the right industrial relations practices are
deployed on their project. You have to scale that. We

have the opportunity, because it is such a big project
and we are a big client organisation, as you have to
be in nuclear, because basically you are in control of
the quality and you hold the licence.
We have an opportunity to play a more major role
than other clients may be able to do. However, I think
that the model would work on other large
infrastructure projects where you have a client that is
of a suitable size to take on the responsibility.
Obviously, it needs people to oversee it, and it
requires a level of effort and a level of desire. We
have all of them, but it might not be a match for
smaller scale projects, where a client is employing an
EPC contract.

Q3199 Chair: There is a distinction between smaller
projects and smaller clients. The public sector is a big
client that might be running lots of small projects. Am
I right in thinking that the sort of structures, rules,
guidelines and everything else that you are adopting
could easily be adopted by the public sector as a
whole? There would have to be a transmission
mechanism whereby they were applied to individual
small projects, such as the building of a primary
school or something that is not enormously complex.
That would be a way of doing it, and the fact that the
project itself was small would not excuse the client
from participating in this sort of structure.
Barbara Jones: The spirit in which it has been done
is joint working between all the parties involved—the
person whose job it is; the client, who feels
responsible; the trade unions representing the work
force; and the contractors who bring the skills and the
know-how. That is absolutely replicatable. It is about
a way of working. In terms of the detail of the
agreement, it would be very much a matter for the
client. On this job, because we hold the nuclear
licence, we know that we absolutely cannot pass that
responsibility on to anybody else. There are billions
of pounds of risk on the project that we cannot share.
It is our risk, and this huge nuclear and engineering
asset is absolutely our responsibility.
We always knew that we needed to be at the heart and
in control. We would not be comfortable sitting here
and saying, “Look, all you clients out there in the
world, do what we have done.” We have had a really
positive experience putting this together. It has been
hard work, but we have had good engagement. I am
convinced that there must be elements that would be
replicatable, but it is hard for us to say, “Yes, it is a
template; just go and do it.”
Nigel Cann: One of the key things around this
agreement is that we have formed a true social
partnership with our trade union colleagues. We are
very much of the view, right up to our CEO, that you
do things in partnership with trade unions, not despite
them. That is at the heart of what we have achieved
in sitting down together, understanding what our joint
aspirations are and coming out with something that is
fit for purpose for our project. A lot of the stuff is
around the respect agenda, and making sure that safety
is at the heart of everything that you do. There is no
magic potion; it is just a list of really good behaviours,
values and reward packages that suit our job.
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Q3200 Chair: I understand that, and I can
understand why you have a social partnership with the
unions, but, to be fair, it was not the unions that were
operating blacklisting. I therefore see that it was easier
to come to an agreement with them in terms of shared
objectives than with the contractors. We are still
worried that some of the contractors have form, and
whether the conversion that they seem to be
expressing in their dealings with yourselves is more
than skin-deep. That is obviously something that we
would want to reflect on.
Could I raise a further point on the question of direct
employment? You mentioned your emphasis on local
recruitment and training, and the like. Because of
some of the techniques that are going to be involved—
it is a French reactor, for example—there is a danger,
from a UK perspective, that, although the work crews
that come in may be directly employed, they will all
be French or from somewhere else. There will
obviously be a need for specialist skills to be brought
in from outside, but how is that going to be meshed
with the commitment to direct employment? Even in
my own city, I am aware that there are signs on some
building sites in Polish, simply because of health and
safety and the nature of the work force. How are you
going to ensure, first, the maximisation of UK direct
employment, and then, given that you are going to
have to bring in people from outside, that they, too,
are directly employed under the responsibility of
particular contractors?
Nigel Cann: We have been really clear in these
agreements that it does not matter whether it is a UK
or a French company, or one from another European
country. They are all expected to adhere to these terms
and conditions. Everybody is on the same terms and
conditions.
We have tried to look ahead. When we looked at the
UK marketplace, we tried not to be too arrogant—that
we were the only job in town. We realise that we are
in rural Somerset and not within the M25 envelope.
The south-west of the UK is not generally seen as an
industrial heartland. It is generally an agricultural
area, so we have had to reach out and do quite a bit
of mapping about where we are going to get our work
force and what skills they are likely to have. We have
tried to get front foot forward, to maximise the
opportunity to train UK workers and give them the
best opportunity that we can.
Does that mean that we will end up with no foreign
workers on the site? Absolutely not. As you rightly
say, there are some specialist skills. We have to
employ the rules of the European Union, and we
cannot discriminate, but we can maximise the
opportunity for UK and local employment, and I think
we have done that in spades. We have been reaching
into schools. We run an Inspire programme, getting
into schools and talking to children to try to get them
interested in engineering and trade skills. We are
already partnered with some of our contractors, so
they are going into schools as well and showing
children machinery. It is a really good arena to get
into.

Q3201 Chair: On the question of recruitment of
contractors who are foreign or foreign-based wanting

to bring in their own foreign work force, is that going
to be part of the negotiations, or is it something that
you decide?
Nigel Cann: It is something that the project joint
council will monitor. We clearly want to make sure
that our agreement is being deployed. It does not
matter whether they are French; they will still need to
have the same terms and conditions and they will still
need to be directly employed.

Q3202 Chair: I understand that, but it is the
question of the decision to bring in—
Nigel Cann: There is a whole range of metrics that
we will work out and the joint project board will
monitor, and part of it will kick off on 9 January. The
implementation programme will set out the metrics
that the project board will get, and what they are going
to monitor, and what the auditors are going to present
to us on a periodic basis.

Q3203 Chair: Could I seek further clarification on
the question of the brokerage? I am not entirely clear
whether you are saying that it is going to be the sole
route by which future employees can get on to the
site. Are there going to be other avenues?
Barbara Jones: It is going to be the sole route through
which people board the site. Basically, the way they
come on to the site—induction to the site and so on—
is managed through that. All opportunities to work on
site will be advertised through the brokerage.
Contractors will obviously bring their own workers
with them, but they will be subject to all the same
standards that are set, in terms of qualifications and
any security vetting that is required, but we will be
advertising all opportunities, and that is where they
will be advertised.
The employment brokerage has been set up in
partnership with Jobcentre Plus, so any contractors
that come to work on the project are all signed up to
the fact that they will advertise all their vacancies
there. Obviously, the organisations that come to work
with us already employ some people. Those people
clearly will not have to reapply for a job that they
already have, but all new opportunities will be
advertised there.

Q3204 Chair: There is an issue. If there are people
who are going to be working on the site that a
contractor brings with them, the contractor could
already have had those people vetted and combed for
blacklisting before coming on as an engaged work
force. There will be people working for some of the
contractors that used the Consulting Association, so
the work force will have been put through the
mechanisms of the Consulting Association. Some of
them will have workers that have been cleared by
that process.
Barbara Jones: But they will still be subject to the
qualification and vetting process for this job. Even if
they are already an employee of that organisation,
they will still be vetted as though they were new
employees.

Q3205 Chair: In a sense, they are vetted for
different things. I understand your point about a
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recruitment channel, and establishing that clear
parameters have been achieved and that the levels
have been achieved. My observation—which I had not
thought of until I was listening to you earlier today—
is that it is entirely possible that an employer will be
bringing in a pre-blacklist-cleared work force. In those
circumstances, they will have people employed for a
while who had previously been vetted by the
Consulting Association.
Barbara Jones: All that we can do, as we said, is to
look forward, set the standards, vet them newly for
this job and give them the training for this job, with
all the new safety training and induction.
Chair: I can understand that.
Barbara Jones: We can say that these are the
standards that we have set now. Those who are
coming to work on our site will obviously be
welcomed, as all employees will be, and will be
getting the same training and development. All that
we can do is say, “Here is where we are.” We shall be
starting afresh with the right standards.
Chair: All that we can do is reiterate the fact that we
think that some of the contractors that you might be
taking on will have form—they will have been
involved in blacklisting people in the past, and that
therefore you potentially will not have an entirely
blacklisting-vetted-free work force, if that’s not too
complicated.

Q3206 Jim McGovern: I hate using the term, but
how do you monitor whether these contractors have
self-cleansed?
Barbara Jones: As we said before, we had not heard
the expression before today. Blacklisting is an issue
that we have become very aware of in our discussions.
It obviously featured in the negotiations for the
agreement. That is why it is in there. We do not accept
blacklists, and, if you are party to this agreement, you
are signing up to say that you do not accept
blacklisting. We have the monitoring in place to see
that it does not happen on this job.
Nigel Cann: Rightly or wrongly, we are just looking
forward.
Jim McGovern: Perhaps we could provide the list
that we were given, and you could inquire of these
companies whether they have self-cleansed yet.
Chair: The whole process of self-cleansing is that you
do not just look forward. People must not only repent
but must make recompense. It is the question of
whether villains are still villains or just pretending not
to be. Some of these companies have whole
propaganda departments to tell people that they have
changed without actually doing so, as I am sure you
are aware. That is something that we will consider
further.

Q3207 Lindsay Roy: The key thing is what you are
doing differently, and how do we know. What
evidence have you got to substantiate that you are
doing something different from when you were
blacklisting?
Barbara Jones: We have never been involved in
blacklisting.
Chair: Sorry, that is not a question to you directly,
but a question that we asked them.

Q3208 Lindsay Roy: Is it something you would
want to take up with them?
Barbara Jones: With all the things that we are asking
them to be party to in this agreement, people are
willingly saying, “Yes, we want to be party to this
agreement. We want to do these things.”
Nigel Cann: As we move forward, and bring the
contractors on board, they physically sign the
agreements, so it is not just lip service. It will be in
their contract appendices, but when they come on
board there comes a point when they actually sign our
agreements. All our agreements not only have us; they
are signing too.

Q3209 Chair: I do not want to be offensive, but that
seems very gullible. We have evidence that some of
the contractors who were blacklisting in the past flatly
denied it even as they were doing it. The fact that they
sign something possibly means that, if they are going
to be supervised, they are not going to do it on your
site. I understand that.
Nigel Cann: Your “trust but verify” comment earlier
is appropriate. That is why we have put the audit
process in place. That is why the joint project board
will get regular performance indicators of how the
process is working. Any misdemeanours will be
brought up very visibly and openly to that board. As
was said earlier, do we all trust each other now? I
have the view that trust has to be earned, and it will
be earned over the next couple of years. We are
watching.

Q3210 Jim McGovern: Perhaps a Joe McCarthy
type of question might be appropriate. Are you now,
or have you ever been, involved in blacklisting?
Nigel Cann: EDF Energy have never been involved
in blacklisting.
Jim McGovern: Not you. I mean people coming on
to your site.
Chair: If that was asked of some of them, if they
were to tell the truth, they would have to say, “Yes,
we were.” That is what the court case that I cannot
refer to is going to be about. We have only mentioned
the existence of the case; we have not referred to the
detail. They would clearly be shown to be as guilty as
sin, if I can say that without prejudicing the case—
[Interruption.] No, I can’t say that.
Jim McGovern: This is being broadcast.
Chair: The evidence is quite clear, and we have
already said so in Committee, as the Clerk is about to
remind me.
Jim, you wanted to raise a point about hours.

Q3211 Jim McGovern: I shall come to that, but
there was another point prior to that. Were any
suggestions put to you by the trade unions that you
felt EDF just could not agree to, regarding blacklisting
in particular?
Nigel Cann: Nothing, no.

Q3212 Jim McGovern: I appreciate your brevity.
As regards overtime, the agreement seems to suggest
that people on site should not refuse to work overtime
unreasonably. Barbara, you in particular will be well
aware of the European working time directive, which
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says that nobody is to be compelled to work more
than 48 hours per week. Prior to recruitment, are
people told that they will have to sign the opt-out?
Barbara Jones: No.
Jim McGovern: So if they choose not to work—
Barbara Jones: The point is that we expect people
who come on to our sites to work as part of a team.
When working as part of a team, whether it is
operational or in the construction environment, it will
sometimes require overtime working because things
happen or a schedule changes. What we are saying is
that “reasonable” would include any legal
requirements. Obviously, it would not be reasonable
for an employer to ask an employee to work in a way
that breached any legal or health and safety
requirements.
That is what we mean by reasonable. It means not
always leaving extra work to everybody else in your
team unless you have a really good reason. Clearly,
people sometimes have reasons why they cannot work
overtime, and therefore it would not be reasonable to
ask them to do so. That is why we couch it in that
phrase. It is about being reasonable.

Q3213 Jim McGovern: No one is obliged to sign
any opt-out.
Barbara Jones: No.

Q3214 Jim McGovern: That is not part of the
recruitment process.
Barbara Jones: It is not part of the recruitment
process, no.

Q3215 Chair: Some points have been raised with us
about the question of overtime and hours that might
be worked, and whether that had implications for
health and safety and so on, but you are saying that
there is unlikely to be such pressure on a consistent
basis.
Barbara Jones: Zero-harm health and safety is our
absolute No. 1 priority. We want to deliver our job to
high quality, on time and to the right cost, but never,
never at the expense of health and safety. We want
this to be the safest job.

Nigel Cann: Absolutely.

Q3216 Chair: I am just sweeping up some loose
ends. In the summary statement that you gave us, you
say, “We would, of course, take the appropriate action
if we found evidence of our contractors being
involved in any future blacklisting either on or outside
of our project.” If somebody is caught undertaking
blacklisting elsewhere, it presumably means that they
might suffer from sanctions from yourselves?
Unfortunately, Hansard does not record nodding, no
matter how vigorously you do it. You have to say
something.
Barbara Jones: I am sorry; I nod a lot.
Chair: Could you speak?
Barbara Jones: I have forgotten the question.
Nigel Cann: The question was if a contractor was
involved in future blacklisting outside of our project
would we take action.
Barbara Jones: We would investigate it.
Nigel Cann: We would investigate it, and the joint
project board would take a view. I am sure that our
trade union colleagues and ourselves would have a
view. It is difficult to look at all the circumstances,
but we have deemed that blacklisting is absolutely
unacceptable to us as a value, and, if our contractors
do not share the same values as us, that is clearly
an issue.

Q3217 Chair: That is helpful. Colleagues, are there
any other points that you want to raise? No.
As I indicated before we came in, we always finish
by asking people whether they have answers prepared
to questions that we have not asked. Is there anything
that you feel we have not touched upon that you want
to draw to our attention, or something that you feel it
would be appropriate to make sure we were left with?
Is there anything?
Nigel Cann: No, I don’t think so. Hopefully, you
found our evidence helpful, and we have answered
your questions appropriately.
Barbara Jones: No, nothing from me, thank you.
Chair: Okay. Thank you very much for coming along
today. We found it very helpful and constructive.
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Examination of Witness

Witness: Patrick Swift, Former Head of Human Resources, Bam Ferrovial Kier (BFK), gave sworn evidence.

Q3218 Chair: Thank you for coming to this meeting
of the Scottish Affairs Committee. As you know, the
Committee has been looking at the question of
blacklisting and its impact on building workers and
the construction industry generally. Could we start by
inviting you to introduce yourself and give us a brief
overview of your recent career history?
Patrick Swift: My name is Pat Swift. I am appearing
here on a personal basis, because I retired in August
this year. Prior to my retirement, I was the HR
manager for the BFK consortium, building the
western tunnels section of the Crossrail project. My
responsibilities on the BFK project were to manage
the HR function as a head of one of the many support
departments that you have on a big project like that.
Other departments might be health and safety, quality,
accounts, security and that sort of thing—the normal
departments you have to support the construction
crews. Prior to my joining BFK, I was the HR director
for BAM Nuttall. As I said earlier, I am here on a
personal basis; I am not here as a representative of
BAM Nuttall or BFK.

Q3219 Chair: How long were you working for
BAM?
Patrick Swift: I started with them in 1990.

Q3220 Chair: So you worked with them from 1990
right through, and at a certain time you became head
of HR.
Patrick Swift: Yes. I became head of HR for BAM
Nuttall in 2004.

Q3221 Chair: Were you the Consulting
Association’s key contact for BAM Nuttall?
Patrick Swift: When I was made HR director, yes.

Q3222 Chair: How did you come to be involved
with the Consulting Association? What was the
process by which you were introduced to the
Consulting Association?
Patrick Swift: My predecessor told me about the
Consulting Association.

Q3223 Chair: Who was your predecessor?
Patrick Swift: He was a man called Graham Medcroft.

Q3224 Chair: When was that?
Patrick Swift: That was in 2004, when I took over.

Q3225 Chair: So you had no involvement with or
knowledge of the Consulting Association before that?

Mr Alan Reid
Lindsay Roy

Patrick Swift: No.

Q3226 Chair: When he told you about the
Consulting Association, what did he tell you it was?
Patrick Swift: A referencing service that we used to
check on the hourly-paid people who we were
intending to employ.

Q3227 Chair: What did he tell you about how this
referencing service worked?
Patrick Swift: I am having a bit of difficulty here
because, as you know, there is an ongoing court case.
Chair: I would not like you to think that we haven’t
taken advice on this. There is nothing that we are
asking you at the moment that cuts across the court
case. Indeed, if you start to say anything that we think
does cut across the court case, we will stop you, and
if I don’t do that, the Clerk will tell me and then I will
stop you.
Patrick Swift: Thank you for that. What was your
question?

Q3228 Chair: What were you told about the
referencing system? What were you told about how
it worked?
Patrick Swift: I was told that those people who had
applied to us—their names and their national
insurance numbers—would be faxed to the Consulting
Association for referencing purposes. If there was no
problem, we would get a telephone call back saying
all clear.

Q3229 Chair: And what if there was a problem?
Patrick Swift: That was not discussed, but I gather
from the evidence I have seen from your Committee
that, if there had been a problem, I would have been
called by Mr Kerr.

Q3230 Lindsay Roy: What would cause a problem?
Patrick Swift: I do not know, because it never
happened. In terms of a problem for us, it did not
occur, so I did not consider what might be a problem.

Q3231 Chair: Let me just be absolutely clear here.
You are saying to us that at no stage did the
Consulting Association ever report back to you that
there was a problem with any of the names that you
sent to them.
Patrick Swift: That is correct.
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Q3232 Chair: Was this simply a one-way street in
the sense that you sent them names and they then sent
you something back?
Patrick Swift: They telephoned back, yes.

Q3233 Chair: Did you submit names to the
Consulting Association?
Patrick Swift: No, we did not.
Jim McGovern: Can I just ask a question, Chair? I
am sorry, but I had to make an urgent phone call so I
missed the very start. Was the witness sworn in
under oath?

Q3234 Chair: Yes.
Can I just clarify whether you were aware of, or had
any involvement with, the services support group at
the Economic League?
Patrick Swift: No. Again, I read about it in your
evidence.

Q3235 Chair: So throughout your career in
construction, you never came across the services
group or the Consulting Association until you became
head of HR at BAM Nuttall.
Patrick Swift: That is right.

Q3236 Lindsay Roy: Were you aware of the nature
of the business of TCA where you worked?
Patrick Swift: I was advised what we went to TCA
for: a general referencing service.

Q3237 Lindsay Roy: What do you mean by a
general referencing service?
Patrick Swift: The construction industry is a very
mobile industry with a very transient work force, and
getting meaningful references from previous
employers is quite difficult. As I understood it, we
were using TCA to get a general referencing that there
was nothing against the people we were intending to
take on that might affect the security or safety of our
operations or those of our clients.

Q3238 Lindsay Roy: So it was a vetting service of
some kind?
Patrick Swift: I would call it a general referencing
service.

Q3239 Lindsay Roy: What is the difference?
Patrick Swift: I do not think there is one, particularly.

Q3240 Lindsay Roy: So it was not a blacklisting
service?
Patrick Swift: Given the evidence I have seen and the
generic nature of that term, I would say that it
probably was a blacklisting service.

Q3241 Lindsay Roy: Probably or definitely?
Patrick Swift: Probably. I am not a lawyer, I am
afraid.

Q3242 Lindsay Roy: Can you tell us about your
involvement with TCA—the meetings you attended
and what was discussed?
Patrick Swift: My only involvement with TCA was
to be told about them, and I had one phone call from

Mr Kerr early on after I took over my role. He asked
me whether I was going to be attending any meetings,
and I said that that was not likely. I did not attend
any meetings.

Q3243 Lindsay Roy: And yet there were 32,000
contacts for £65,000, as far as I am aware.
Patrick Swift: I am aware only of the figures that we
gave the Information Commissioner’s Office when it
wrote to us in March 2009. It asked for five years of
figures, and from memory that was something under
£4,000 in total each year.

Q3244 Lindsay Roy: Did you ever deny anyone
employment from the information you got from TCA?
Patrick Swift: No.

Q3245 Lindsay Roy: Not at all.
Patrick Swift: Not at all.

Q3246 Lindsay Roy: Not for any reason.
Patrick Swift: No.

Q3247 Chair: Can I just clarify why you were
paying this money all this time if it was absolutely no
use to you?
Patrick Swift: I now wonder myself. It is a matter of
regret to me that I did not review our use of TCA at
the time. I was new in the post, and it was not
something that was being flagged up as giving a
problem. It was just an ongoing exercise or an
ongoing process. I should, at some stage, have thought
about it in greater detail and decided to examine it in
greater depth. I regret that I did not.

Q3248 Lindsay Roy: Who else in BAM knew about
this? Who monitored the expenditure?
Patrick Swift: Obviously my predecessor knew about
it, and a couple of the junior administrators in the HR
department who faxed in the names knew about it.

Q3249 Lindsay Roy: Nobody more senior than you
knew about it.
Patrick Swift: No.

Q3250 Lindsay Roy: Why not?
Patrick Swift: That was the way it was. I didn’t
question that; I just took on an existing operation, as
it were.

Q3251 Lindsay Roy: So nobody monitored your role
and asked questions about the expenditure.
Patrick Swift: No. It was a relatively small
expenditure against the overall HR budget.

Q3252 Chair: Presumably, at some point or another,
everybody who was in positions of authority on
individual projects was sending these things to you.
Patrick Swift: The process was that, when someone
was starting or about to start, their starter paperwork
would come into the office so that we could set up
their contract, set them up on payroll and what have
you. That came into the HR department. One of the
junior administrators would then take the name and
NI number and fax that to TCA.
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Q3253 Lindsay Roy: Just to clarify, you are
asserting that you have never been involved in
blacklisting.
Patrick Swift: I believe, obviously, that we have been
using the services of TCA.

Q3254 Lindsay Roy: Who is “we”?
Patrick Swift: The company.

Q3255 Lindsay Roy: And you were the person who
was the main contact.
Patrick Swift: I was the person who was the main
contact. However, I do not believe we blacklisted
anyone through that, and that is borne out by the fact
that I was never contacted by Mr Kerr on any name.

Q3256 Lindsay Roy: Does the contact have to be
through Mr Kerr?
Patrick Swift: That is what I understand from his
evidence, yes.

Q3257 Chair: Can I clarify one thing about the
meetings? You were contacted by Mr Kerr asking you
whether or not you thought it was likely that you
would ever be attending meetings and you indicated
that you would not. Did you get minutes or agendas
for these meetings?
Patrick Swift: No.

Q3258 Chair: So there should not be in the accounts
of the Consulting Association any indication that you
were paying for attendance at the meetings or for any
of the services at the meetings.
Patrick Swift: Certainly not in my time, no. I went
through the accounts carefully with our accounts
department to pull out the information that the
Information Commissioner’s Office was asking for.

Q3259 Lindsay Roy: Was this a kind of secret
society?
Patrick Swift: I suppose you could call it that, yes.

Q3260 Lindsay Roy: Why the secrecy?
Patrick Swift: Because, regrettably, it was probably a
dubious practice.

Q3261 Chair: What do you mean by “probably” a
dubious practice? Surely it was a dubious practice?
Patrick Swift: I am sort of going down the legal sense.
Okay, it was a dubious practice.

Q3262 Chair: Are you a lawyer?
Patrick Swift: No, I am not.

Q3263 Chair: Have you taken legal advice before
coming here?
Patrick Swift: I have been helped in my preparation
by a solicitor.

Q3264 Chair: Can you tell us who that solicitor was?
Patrick Swift: It is Laytons.

Q3265 Chair: Who paid for that?
Patrick Swift: I have not paid for that yet. Maybe
BAM Nuttall will pay for it.

Q3266 Chair: Did you say, “Maybe BAM Nuttall
will pay for it”? My experience of solicitors is that
they generally make sure that they know who is
paying them before they undertake work. Do you
believe that you are paying for it, or do you believe
that BAM Nuttall is paying for it?
Patrick Swift: I commissioned the work. I asked for
the work and I believe that BAM Nuttall will pay
for it.

Q3267 Chair: On what basis do you believe that
BAM Nuttall will pay for it? Have you got an
agreement with BAM Nuttall that they will pay?
Patrick Swift: I have spoken to them about it.

Q3268 Chair: Have they agreed that they will pay
for it?
Patrick Swift: Yes.
Chair: Why didn’t you just say that at the beginning?
It will save us a lot of time if, when we ask you a
question, you give us a straight answer—let me
remind you that you are under oath—rather than us
having to go back and forward. I don’t have to be
anywhere until 11 o’clock tonight, so if it takes as
long as that to go round the houses, we will do that.
Perhaps we can learn that for the future.

Q3269 Lindsay Roy: Can we substitute “corrupt”
for “dubious”?
Patrick Swift: My knowledge of English is not good
enough to—Again, as I noticed from the evidence, it
was certainly illegal towards the end of TCA’s
existence.

Q3270 Graeme Morrice: On this particular point,
were you aware at the time of your involvement—
when you worked for your company and it was
involved with the Consulting Association—that the
Consulting Association was involved in blacklisting?
Were you aware of that at the time?
Patrick Swift: I don’t believe I was, no. I was aware
that it was a general referencing service and I was
aware that its status was, if you like, secret, as Mr
Roy said.

Q3271 Graeme Morrice: Did you question or
challenge the fact that you thought it was operating in
a secretive kind of manner? Did you wonder why it
was operating in a secretive manner? Would that not
be the basis that it had something to hide and was
perhaps engaged with wrongdoing? Did you not
question that?
Patrick Swift: I regret that at the time I did not.

Q3272 Graeme Morrice: So you didn’t question at
the time. When you worked for your company as HR
manager, you obviously authorised the paying of good
money for a service. You said it was operating in a
secretive way, but you did not ask questions about
why it was, as you put it, some kind of secretive
society.
Patrick Swift: The secrecy element has come out
more as I have reviewed the evidence now. It was
regrettably an operation that we participated in.
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However, it threw up no anomalies or queries to me,
and it just carried on.

Q3273 Chair: You say it threw up no anomalies or
queries to you, but you are the only person to whom
it was responding.
Patrick Swift: Sorry, no. The telephone responses
were back to the junior administrator who had sent
the faxes in.

Q3274 Chair: I see. So if there were any issues
raised by the Consulting Association, would they have
come to you?
Patrick Swift: Yes. That is as I understand it from Mr
Kerr’s evidence.

Q3275 Chair: I just wanted to be clear. If we find,
when we see the full list of cards, that there are
references to information being passed to BAM
Nuttall, that would have been to you. Any evidence
on cards might contradict what you are telling us now
then, if you are telling us that there was no case at all
that was ever drawn to your attention.
Patrick Swift: No.

Q3276 Jim McGovern: Does that mean that there
was never any sort of communication from TCA to
the junior administrators?
Patrick Swift: The process was that the junior
administrator would fax a list of names and national
insurance numbers, and then they would get a
subsequent telephone call back to say, “All clear;
okay,” or whatever was said.

Q3277 Jim McGovern: So when you say that you
personally never got any feedback from TCA apart
from one phone call from Ian Kerr, that doesn’t mean
that there wasn’t regular communication; it went to
the junior administrators. So it could have been
“Don’t take this person on.”
Patrick Swift: No. As I understand it from Mr Kerr’s
evidence, he—
Jim McGovern: Mr Kerr’s not here now.
Patrick Swift: I know—unfortunately not—but I read
that part of his evidence and he said that if there was
a problem with somebody, he would phone the main
contact directly about that person. That never
happened for me.

Q3278 Jim McGovern: Can you say on oath that
there was never any contact between TCA and what
you refer to as the junior administrators?
Patrick Swift: No. The junior administrator was in
constant communication—weekly or however often—
and she would get back from TCA just a simple phone
call saying, “All clear.”

Q3279 Jim McGovern: You are quite certain. Can
you guarantee that every response to your junior
administrator—“she”—was always, “All clear”?
Patrick Swift: In my time, absolutely yes.

Q3280 Jim McGovern: Going back to the money
that was being paid, and your saying that no one
senior to you was aware of this communication, did

the money that was being paid to TCA never appear
on a balance sheet anywhere?
Patrick Swift: It would have just been one of the
smaller accounts going through the accounts
department.

Q3281 Jim McGovern: And nobody senior to you
would have paid any attention to that. Nobody would
have wondered, “What is this for?”
Patrick Swift: It was within my remit for signing off
invoices, so if I had signed it off, that was it. I had a
limit—£10,000, from memory—that I could sign off.

Q3282 Jim McGovern: For whatever—just
unquestionable? It was up to you.
Patrick Swift: Yes.

Q3283 Chair: You were a fairly senior person in the
organisation, so it is not unreasonable that you should
have a certain leeway in signing off things.
Patrick Swift: I was running a budget of about £4
million or £5 million, perhaps.
Chair: I understand that.

Q3284 Mr Reid: Do you know how the fees from the
Consulting Association to yourselves were calculated?
Patrick Swift: Yes. They were on a per capita basis.

Q3285 Mr Reid: Do you know what the fee was
per transaction?
Patrick Swift: I was not aware exactly at the time, but
I have read the evidence and it was £2.20 per name.

Q3286 Mr Reid: And it is your understanding that
every name that was sent through came back with,
“All clear.”
Patrick Swift: Yes.

Q3287 Mr Reid: So did you never at any time
question whether you were getting value for money?
If everything that was being sent through was coming
back as all clear, it does not seem that you were
getting much benefit from this.
Patrick Swift: I agree, with the benefit of hindsight,
that it is something I should have questioned.
Regrettably, I did not.

Q3288 Mr Reid: After the Information
Commissioner’s raid on the Consulting Association,
did your company have any internal investigation into
your involvement?
Patrick Swift: Yes. I was charged by the company
with looking into questions that the ICO had asked. It
wanted details of the last five years’ accounts with
TCA, and asked us why we had used it—I have
explained that already to yourselves.

Q3289 Mr Reid: Were any working practices within
the company changed after that?
Patrick Swift: Yes, indeed. Obviously we completely
stopped the use of TCA—it was stopped anyway—
and we put all the relevant sections of the HR
department through a day’s training run by ACAS on
data protection.
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Q3290 Mr Reid: Were you using any other
companies as vetting or reference agencies?
Patrick Swift: No.
Mr Reid: Only TCA.
Patrick Swift: Yes.

Q3291 Mr Reid: And after you stopped using TCA,
did you engage the services of any other organisation?
Patrick Swift: No, we didn’t.

Q3292 Mr Reid: So when people apply, what is the
process for dealing with references?
Patrick Swift: The sites now have to do something
that they weren’t doing before. They now have to
spend time chasing up references when they can and
judging whether people have the right skills and
experience for the jobs they are applying for. That was
a process that was effectively handled centrally, if you
like, by our use of TCA. It is a small extra burden on
the site staff.

Q3293 Chair: Sorry, can I just clarify? You said that
the individual sites have now to make their own
checks on the skills and experience of the workers
involved, whereas previously they had used the TCA.
But, surely, you must be aware that the TCA never at
any stage purported to, or did, provide a service
assessing skills and experience.
Patrick Swift: No—sorry, no. The extra assessment
for the sites was the taking up of the references, not
the skills. They did that already.

Q3294 Chair: Surely, they were doing that anyway,
then?
Patrick Swift: Yes, they were.

Q3295 Chair: So clarify for me what the extra
burden is.
Patrick Swift: Chasing up references, phoning up,
trying to find people, asking “Were you their
employer?”. It was quite difficult; it takes a long time.

Q3296 Chair: So before you had been assessing, you
hadn’t been checking up references about whether
people had actually been employed where they said
they’d been employed? You were leaving all that to
the TCA?
Patrick Swift: It was a judgment that was made,
maybe incorrectly.

Q3297 Chair: I have seen cards from the TCA, and
lots of them don’t have any reference, or a complete
list of previous employers at all. Therefore, if that was
the service you were relying on, surely, at an early
stage, you must have realised that it was totally
inadequate?
Patrick Swift: As I say, I regret that I didn’t examine
the full range of the service we were being offered. I
just accepted it as an ongoing operation.

Q3298 Graeme Morrice: Can I just ask about you
wishing to seek references? You say you used the
Consulting Association for that purpose. Presumably,
people applying to you for a job would have filled in
an application form and put in their employment

history. That would include their last employer.
Usually, an application form for a job would also have
a couple of spaces for putting in referees. Did you
have those application forms? Did you not think to
use the references that were provided or to contact
former employers? That would have been much
cheaper than spending what you did on using the
Consulting Association.
Patrick Swift: I regret that the system was what it
was.

Q3299 Graeme Morrice: But it is not a normal
system. You are in HR. Normally, companies do what
I have just described: the application form has all the
information and the previous employment history, you
seek references, fire off a letter for the cost of a stamp
to that previous employer—presumably, somebody
you might know, because they are involved in the
construction industry—who could then get back to
you and say whether that person was suitable to be
given a job in your company.
Patrick Swift: Regrettably, we were not as rigorous as
that on the sites.

Q3300 Graeme Morrice: Is that not just a normal
thing that everybody does, and did?
Patrick Swift: The sites would look at the information
given and make a judgment on that as to whether a
person was suitable, and we did the general
referencing, through TCA, behind that.

Q3301 Chair: Surely, you must have identified pretty
early on in your experience that there was no
meaningful information coming back from the TCA,
since you have told us that they never came back and
told you anything at all. Surely, there must have come
a point at which you said, “Look, this safety net”—if
such was the way you thought of it—“isn’t providing
us with anything. Therefore, we need to do this
ourselves.” Or were you entirely happy with the
service—perhaps inadequate, as we might see it
now—that you were running on the sites, with the
sites checking?
Patrick Swift: I regret that I didn’t review it. I should
have; I didn’t.

Q3302 Chair: Okay. Can I come back to clarify this
question of the internal investigation that BAM
conducted in relation to its work with the TCA? Can
you just tell us again what the conclusions were and
what the lessons that were drawn from that were?
Patrick Swift: The conclusion was a letter to the ICO
setting out the money we’d spent with them and the
reasons we had used TCA.

Q3303 Chair: To be clear then, you only did a
review once the ICO got in touch with you? What I
want to clarify is whether or not the company itself
ever stood back and said, “We really ought to have a
review of our involvement here.” Are you saying to
us that they only reviewed their involvement with the
TCA when the ICO said to them that they had been
caught?
Patrick Swift: That’s correct, yes.
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Q3304 Chair: So at no stage, then, did you as HR
director, or BAM as a company, think it ought to
review its practices in relation to the TCA and
blacklisting and similar things, self-motivated. It was
only driven by the information commissioners.
Patrick Swift: Regrettably, yes.
Chair: Goodness me. Right. Okay.

Q3305 Jim McGovern: I don’t think I have ever
heard the words “regret” or “regrettable” used so
many times, but not once have you said “apologies”.
Going back to my colleague Mr Morrice’s question
about references, is it not the case that you were using
the TCA not for a reference to say that this person is
a good electrician or bricklayer or plumber, it was to
find out whether they were involved in health and
safety issues or trade union activities?
Patrick Swift: As I understand it, no. It was just a
general referencing service: were they OK?

Q3306 Jim McGovern: But as Mr Morrice said, you
could easily get that from the previous employer. My
understanding is that the records the TCA held were
regarding health and safety issues, trade union issues
and whether this person was a nuisance or going to
cause problems.
Patrick Swift: I was not aware of the nature of the
records that TCA held. I should have thought about
reviewing the use of the TCA, as the Chair said, as a
safety net, effectively, and whether it was effective.

Q3307 Lindsay Roy: What extra dimension, then,
did the TCA bring? It’s the same value for money
question that Mr Reid asked. None?
Patrick Swift: I suppose a safety net that in fact was
never needed, as it were.
Chair: I suppose that’s a perfect safety net in a way.
It’s there, but it’s never needed. But it does rather defy
belief that you were paying out all this money for all
this time.

Q3308 Lindsay Roy: We are talking about 13
years—1996 to 2009. It’s a long time.
Patrick Swift: Sorry, I didn’t get the question.
Lindsay Roy: This referencing service, as you call it,
went on from 1996 to 2009, for 13 years, and nobody
ever questioned the value for money and the extra
dimension that it brought?
Patrick Swift: I don’t know whether my predecessors
did. I certainly did not.
Lindsay Roy: It seems bizarre.

Q3309 Chair: Coming back to the question of your
predecessor, did he tell you, “We are paying out this
money to this organisation, but we never get anything
back from them, so don’t expect anything back.”? Or
did he tell you that sometimes it was useful. Just
clarify for us. Presumably, he had to justify its use to
you and justify why he thought you should continue
using it.
Patrick Swift: As I recall, he said this is what
happens. It wasn’t a big handover item. It was just,
“We are using this referencing” or “general
referencing”—I forget the words he used—“service,”
and that was it.

Q3310 Graeme Morrice: Mr Swift, you have said
quite often today that you were not aware of this, you
did not review that, you did not think about doing
such-and-such, but you are involved in human
resources as a professional. Presumably, you have
been professionally trained and have qualifications
and accreditation in human resources. Would I be
correct in assuming that?
Patrick Swift: I moved over into human resources in
2004.

Q3311 Graeme Morrice: Are you qualified in HR?
Patrick Swift: I am an affiliate member of the CIPD.

Q3312 Graeme Morrice: So do you have a degree
in HR?
Patrick Swift: No.

Q3313 Graeme Morrice: What qualifications do
you have?
Patrick Swift: I have a degree in engineering.

Q3314 Graeme Morrice: Right. Have you had any
training in human resources?
Patrick Swift: Yes.

Q3315 Graeme Morrice: Are you aware of
continuous improvement, professional development
and performance management?
Patrick Swift: Yes.

Q3316 Graeme Morrice: Why didn’t you apply any
of that?
Patrick Swift: I’m afraid it didn’t happen at the time.
Graeme Morrice: It just didn’t occur to you.

Q3317 Jim McGovern: Mr Swift, during your time
at BAM and BFK, could you tell the Committee
which projects you were name-checking on? Which
projects were you using TCA to name-check?
Patrick Swift: The company used TCA for all their
projects.

Q3318 Chair: So it was automatic. For every project
that BAM Nuttall had, all the employees were name-
checked through TCA.
Patrick Swift: All the hourly paid employees. That is
because the monthly paid people tend to move much
less often, and you could get more meaningful
references from their previous employers.

Q3319 Jim McGovern: So hourly employees were
deemed worthy of a name check, while white collar
workers were not.
Patrick Swift: It wasn’t a name check as such. It was
referencing, or it was our version of referencing, right
or wrong.

Q3320 Jim McGovern: Surely, you would regard
that as regrettable now. I think we have possibly
covered this one, but did you ever not employ
someone because they were on a blacklist?
Patrick Swift: No.
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Q3321 Jim McGovern: And did you ever terminate
the employment of someone because you found out
they were on a blacklist?
Patrick Swift: No.

Q3322 Chair: Can I just clarify something? We are
obviously going to be having access to the cards that
were held by the Consulting Association. I and staff
of mine have seen some of them already. Are you
saying to us that there should not be, on any of those
cards, any reference to BAM Nuttall receiving
information from the Consulting Association and then
terminating somebody’s employment?
Patrick Swift: The only—at the time, just after the
ICO’s investigation, we were contacted by somebody
who, I believe, was a carpenter, who had worked in
the north-west on one of our projects in the late ’70s.
He must have been sent his card. We certainly had a
water project based up there in that time, and he
advised us that he had been incorrectly and unfairly
selected for redundancy. I cannot remember whether
he just said his card had Edmund Nuttall on it at the
time, or whether he sent us a copy of it—I can’t
remember. As it happens, we were at that point still
employing the person that had been the project
manager on that project 40 years earlier, and I asked
that project manager whether he recalled this person
or any detail like that. He said that he did not recall
that person, but if the dates that the alleged employee
was giving were right, he was probably one of the last
people to leave the site. He clearly was not selected
early for redundancy.

Q3323 Chair: Just coming back to the point that I
made, according to your evidence, there was no
feedback from the TCA that would have led you to
dismiss anybody, and obviously, we will check the
cards again to clarify what they say. Clearly, if
something is there referencing yourselves as a
company, that will be a cause for considerable
concern. In fact, from the evidence you have told us,
it would appear to be almost impossible, unless there
is simply a clerical error.
Patrick Swift: There may be cards with our name on
it. I don’t know, but certainly in my time, we did not
provide any evidence to TCA, and I never got a call
from Mr Kerr to say that there was a problem with
anyone.

Q3324 Jim McGovern: Obviously, the TCA was all
about an exchange of information. They could only
provide information to BAM, BFK or whoever on the
basis of information that they had received from other
subscribers to the company. In your experience, was
your company providing information to the TCA
about employees, applicants or former employees?
Patrick Swift: To my knowledge, no.

Q3325 Jim McGovern: That doesn’t mean it wasn’t
happening—just to your knowledge.
Patrick Swift: Well, as the main contact, it would
have come through me, and it certainly did not
happen. I cannot say whether, going back to the
Economic League times or something like that, which

would have covered this earlier example, there might
have been names there, but certainly not in my time.

Q3326 Jim McGovern: There have been hints from
some witnesses that union officials may have been
complicit in supplying information. Are you aware of
any of that?
Patrick Swift: No. I have read the same evidence as
other people have, but I am not aware of anything
at all.

Q3327 Jim McGovern: So are you saying it didn’t
happen?
Patrick Swift: No. I have no knowledge of that.

Q3328 Chair: Could I ask about agencies and
subcontractors? Did you submit the names of people
working for agencies or subcontractors to the
Consulting Association?
Patrick Swift: No.

Q3329 Chair: So you did not hold centrally or
collect any information about the employees who
were working for subcontractors or agencies. You did
not collect that in.
Patrick Swift: No. Only the usual payroll things, or
stuff like that.

Q3330 Chair: We just want to be clear. The
suggestion is that some people using the Consulting
Association would also submit for vetting the names
of subcontractor staff or people with agencies on their
site. You are saying, as a matter of policy, BAM
Nuttall did not do that.
Patrick Swift: No, because, as I explained, the process
only kicked off when the starter forms came into the
HR department for general processing. Obviously,
subcontractor or agency information would not come
into the HR department, because that was on a
subcontract basis.

Q3331 Jim McGovern: Could you tell us, please,
how the blacklisted workers were prevented from
getting employment via employment agencies?
Patrick Swift: Sorry, I don’t understand the question.
I apologise.
Jim McGovern: How were blacklisted workers
prevented from getting employment via employment
agencies?
Patrick Swift: We didn’t blacklist anyone, so I am
afraid I cannot help on that one.

Q3332 Jim McGovern: Okay. Have you ever asked
a subcontractor or an agency to remove someone from
site, because they had appeared on a blacklist, or
because you knew that they were involved in trade
union activities?
Patrick Swift: No.

Q3333 Jim McGovern: You can guarantee that.
Patrick Swift: Yes.

Q3334 Jim McGovern: Nobody would be in a
position to contradict you on that one.
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Patrick Swift: No. I think I have seen via Ms
Cartmail’s evidence the quote from Ron Turner, but I
do not recall the words he used on behalf of me.

Q3335 Jim McGovern: So it is probably your
memory, rather than a matter of fact.
Patrick Swift: I can’t say that. I don’t recall using
those words, which she quoted.

Q3336 Jim McGovern: Leaving aside certain issues
about particular words, I am seeking to clarify
whether you ever drew to the attention of a
subcontractor or an agency employer of labour that
any of its work force were union activists, particularly
militant or active in health and safety, or anything like
that. Did you have any rule, or at any time did you to
contact the employer of someone else who was on
your sites?
Patrick Swift: Yes.

Q3337 Chair: Can you tell us about the
circumstances?
Patrick Swift: Yes. On the BFK site, I heard from the
site team that one of the EIS employees had caused
or made trouble while he had been working on the
Olympics, and I repeated that to the EIS owner.

Q3338 Chair: Right. Why don’t we come on to the
detail of that later on? In all your time in HR then,
you only ever drew an employer’s attention to one
of his employees who might be difficult. There is no
other occasion.
Patrick Swift: No.

Q3339 Chair: Can you understand why we are
slightly suspicious that the only occasion where we
seem to have evidence of this having taken place is
the only occasion you can recall?
Patrick Swift: In my experience, it only happened
this once.
Chair: Right. Okay. I understand why you would
say that.

Q3340 Graeme Morrice: Are there any other
companies or organisations that provide similar
services to the Consulting Association that you were
aware of at the time, or indeed whose services you
have used in the past?
Patrick Swift: No.

Q3341 Graeme Morrice: Obviously we discussed
earlier the whole question of blacklisting and I think
you accepted that you weren’t aware of it happening
at the time and you take the view that it is wrong. Do
you think there are any instances where blacklisting
could be justified?
Patrick Swift: I don’t think blacklisting can be
justified, no. There may be issues around security. I
mean, we work for a number of sensitive clients and
they obviously go much deeper than us in their
security vetting on a number of our sites, mainly to
do with nuclear. So there might be reasons why
somebody wouldn’t get security clearance, but we
would never know; we would just say, “Sorry, can’t
take that person on.” I am not aware of that

happening, but that is the process for certain
sensitive clients.

Q3342 Graeme Morrice: Do you accept that when
your company was involved in the Consulting
Association, it was just wrong to do that?
Patrick Swift: As I see it now, yes.

Q3343 Chair: To what extent do you feel that it is
wrong now that you have been caught? Do you think
you would ever have felt wrong about this had you
not been caught?
Patrick Swift: I think I would have felt wrong about
it if I had taken the time to review it. As I say, it was
a very small part of the overall responsibility I had—
less than £4,000 out of a budget of £5 million I was
effectively looking at. I should have picked it up; I
didn’t.

Q3344 Graeme Morrice: But you take full
responsibility, as the most senior manager involved
in BAM Nuttall at the time, for engaging with the
Consulting Association? You take full responsibility
for that?
Patrick Swift: Yes.

Q3345 Graeme Morrice: I think you said earlier that
there wasn’t anyone above you—more senior than
you—who was necessarily aware of that relationship.
Do you take full responsibility?
Patrick Swift: Yes.

Q3346 Pamela Nash: Mr Swift, earlier you
mentioned that you are a member of the CIPD. Have
you had any discussions with them about the
Consulting Association or blacklisting?
Patrick Swift: I haven’t yet. They have asked me to
speak to them, but I said I couldn’t do so until after I
had spoken to yourselves.

Q3347 Pamela Nash: So they have contacted you.
Patrick Swift: Yes. They just said that they wanted a
telephone conversation with me about blacklisting.

Q3348 Pamela Nash: And you have informed them
that you will do that after you have given evidence
today.
Patrick Swift: Yes.

Q3349 Pamela Nash: Okay.
I would like to move on to the Crossrail project. Am
I right in saying that BFK was created to bid for the
project?
Patrick Swift: That’s right, yes.

Q3350 Pamela Nash: I know it has other work since
then, but it was primarily created to bid for Crossrail.
Patrick Swift: It’s just for Crossrail, yes.

Q3351 Pamela Nash: Okay. Can you tell us about
the recruitment process that led to you becoming head
of human resources for BFK?
Patrick Swift: I had given up being HR director and
I had been asked to look at a couple of things before
my retirement, because I handed over to my successor
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as HR director in March 2012, I think. So I had a few
months to go until I retired in June, and I was asked
to look at possibly helping out our international
company, which was setting up area offices around
the world, and at the same time I was asked if I could
just attend a couple of early union meetings on site
with the fairly fledgling crew that was turning up on
site at the time. So, in March 2012, I attended
meetings with Unite and UCATT on site.

Q3352 Pamela Nash: So at that point you were no
longer head of HR for BAM Nuttall. You had finished
that role and then you moved. Were there candidates
from the other companies involved in BFK, or was it
just you?
Patrick Swift: At that time, I was just going in there
to give a bit of advice, through my general union
experience. Then, in April, I was asked if I would go
down on to the site and take on the HR manager role
and set up the HR department on site, as the team
grew, till, it was thought, probably near the end of
2012—

Q3353 Pamela Nash: Who were you asked by?
Patrick Swift: I was asked by our chief exec.
Pamela Nash: The chief exec of BAM Nuttall.
Patrick Swift: Of BAM Nuttall, yes.

Q3354 Pamela Nash: Okay. And who was that,
sorry?
Patrick Swift: His name is Steve Fox.

Q3355 Pamela Nash: And was Mr Fox aware at all
about the relationship with the Consulting
Association?
Patrick Swift: Yes, he would have been, because,
obviously, once the letter came in from the ICO, I
informed the board straightaway, and they were well
aware of the investigation held. In fact, it was a board
member that wrote back to the ICO, giving the details.

Q3356 Pamela Nash: Okay. And from the other
partners in BFK—from their senior management—
was there ever a discussion with you from Kier
Construction or Ferrovial?
Patrick Swift: I went to site. Obviously, I met some
of the Kier and Ferrovial people when I attended these
meetings with Unite and UCATT. Then, when it was
mooted I might go down there on a more permanent
basis, I had a discussion with the appointed MD of
BFK about it, and he had a look at me and I had a
look at him, as it were.

Q3357 Pamela Nash: Sorry, who was the MD?
Patrick Swift: His name is Tom Tagg.

Q3358 Pamela Nash: Okay. Can you tell us about
that conversation?
Patrick Swift: Just—was I prepared to do the HR job?
He asked me about my HR experience, and it was a
question of whether it was going to be me or probably
someone from Kier, because the Ferrovial operation
in the UK wasn’t that big and they didn’t have a spare
HR person hanging around who could do the job.

Q3359 Pamela Nash: But did he ask you specifically
about your relationship with the Consulting
Association?
Patrick Swift: No.

Q3360 Pamela Nash: So that wasn’t raised in that
conversation, but was blacklisting raised in a
conversation at all?
Patrick Swift: No.
Pamela Nash: Okay. Thank you.

Q3361 Chair: Was there any conversation with
anyone in BFK at any stage about the Consulting
Association?
Patrick Swift: No.

Q3362 Chair: You look astonished; it’s a reasonable
point for us to ask.
Patrick Swift: Yes, entirely. No, none.

Q3363 Lindsay Roy: What were your role and
responsibilities with Crossrail?
Patrick Swift: Not with Crossrail; with BFK. I was
just—
Lindsay Roy: In the Crossrail project.
Patrick Swift: I was the HR manager for the western
tunnels project, so we looked after the induction
process, the general recruitment of people who would
be taken on by BAM, Kier or Ferrovial, and health
and safety training.

Q3364 Lindsay Roy: Did you approach that job with
a different attitude from when you were with BAM
Nuttall?
Patrick Swift: Not particularly, I don’t think, no.
Obviously I wasn’t using the likes of TCA anymore,
but that’s the only difference. How you manage your
training process and how you’re managing
recruitment process would—

Q3365 Lindsay Roy: Unite seemed to think that you
were involved still in a blacklisting process.
Patrick Swift: I can categorically say I was not.

Q3366 Lindsay Roy: Definitely not.
Patrick Swift: No, absolutely not.
Lindsay Roy: Okay. Thank you.

Q3367 Graeme Morrice: Can we turn to the
treatment of Frank Morris, an electrician, who you’ll
be aware of? We have received evidence from Unite
the Union. Perhaps I should declare that I am a
member of Unite the Union although, obviously, I am
here exclusively as a Member of Parliament. You will
be aware of Unite’s account of the treatment of
Frank Morris.
Patrick Swift: Yes.
Graeme Morrice: So can you perhaps explain the
reason for the treatment he received?
Patrick Swift: I think the Unite view on this is
obviously seen through Unite’s eyes, and I think
anyone coming to any situation sees the raw facts in
a slightly different way. We believe that we treated
the trade unions and, frankly, Mr Morris, properly and
fairly. For instance, the first meeting I had on site was
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with Mr Harry Cowap of Unite, which was in early
March. During that time we allowed him to come on
site and hold a mass meeting in the canteen. He
appointed at least a shop steward, he reported, and
collected 30 or 40 names for membership. Then, later
on that month, I think we also had a meeting on site
with UCATT people—Jerry Swain and Paul Lomax.
So, early on, we were dealing directly with the union
in a positive way. When Mr Morris was elected as a
steward, he was offered facilities to conduct his union
business: a room when he wanted it and time. We
wanted that, if possible, on a regular basis, but we did
not get an answer from him on that.

Q3368 Graeme Morrice: It was said in the evidence
from Unite that when he became a shop steward he
was shunned and was not given all the appropriate
facilities to do the job that was required to be done by
him as a shop steward.
Patrick Swift: I am afraid that that is incorrect. We
offered on a number of occasions. I reminded Harry
Cowap on this saying, “Please could we have from
Frank maybe days a week and times in a week where
he could sit in an office that we would find for him
and conduct his union business?” We also, at the
request of Unite, sent Frank—we did not send him;
we allowed him to go—on five days of courses that
were sponsored by the union, of course at our cost.

Q3369 Graeme Morrice: Of course he was
employed by EIS, which was a subcontractor. Was it
brought to your attention that he was a problem?
Patrick Swift: Yes. I explained earlier that I had heard
from site that someone had recognised him,
apparently from the Olympics project, and had said
that he had caused problems there.

Q3370 Graeme Morrice: Was this simply because
he was a trade unionist?
Patrick Swift: No, I believe it was because he
demonstrated quite visibly outside the Olympics on,
as I found out later, the blacklisting issue.

Q3371 Graeme Morrice: So he peacefully and
lawfully demonstrated against something that was
unlawful. Why would that be a problem?
Patrick Swift: I think it caused disruption on the
Olympics project.

Q3372 Chair: Sorry, can I just clarify? You “think”.
Did you at that time have any evidence that that was
the case?
Patrick Swift: No. I was going on what I had been
told by somebody on site.

Q3373 Graeme Morrice: By whom?
Patrick Swift: I cannot recall. It was one of the site
team.

Q3374 Graeme Morrice: So it had been brought to
your attention that Mr Morris was supposedly a
problem, but you cannot remember who told you that.
Patrick Swift: No.

Q3375 Graeme Morrice: Do you not think that that
is key information that you should recall?
Patrick Swift: At the time—

Q3376 Graeme Morrice: Did you subsequently
speak to the managing director of EIS about this?
Patrick Swift: I did a few days later, yes.

Q3377 Graeme Morrice: Okay, and who was that?
Patrick Swift: That was Ron Turner.

Q3378 Graeme Morrice: Did Ron not say to you
that, actually, he was quite a good electrician?
Patrick Swift: He may have done. We were not, at any
time, questioning the ability of Frank as an electrician.

Q3379 Lindsay Roy: What were you questioning
then?
Patrick Swift: The issue we had with Frank was that
he, as shop steward, went against the protocol, and
against his own company’s terms and conditions, by
leaving his place of work on one occasion, without
permission, and walking around the tunnel counting
people, which was entirely unnecessary.

Q3380 Chair: Let us be clear that that was later on.
Patrick Swift: Yes.

Q3381 Chair: So when you went to speak to his
boss, what was the problem?
Patrick Swift: I just pointed out to him that I had been
advised that he had caused trouble on the Olympics,
and I went to Ron Turner because I was surprised that
he was not aware of this, because on the induction
form that he puts in for each of his workers, he signs
to say that he has knowledge of and has filed records
of the person’s previous three years’ employment, and
he appeared not to know that at all.

Q3382 Graeme Morrice: Was it the fact that he was
on the blacklist and it had been missed out when Mr
Turner had been checking out Mr Morris?
Patrick Swift: No.

Q3383 Lindsay Roy: Is it not thoroughly
unprofessional to take this allegedly from an unknown
person and deny somebody employment?
Patrick Swift: I am sorry; we did not deny him
employment. In fact, we accepted him as a shop
steward thereafter.

Q3384 Jim McGovern: When you say that you were
surprised that Mr Turner never knew about his
previous trade union activities, should that have been
included in the induction procedure?
Patrick Swift: I was surprised that he didn’t know his
full history.

Q3385 Jim McGovern: His “full history” being
what?
Patrick Swift: The history of the previous three years
of his employment.

Q3386 Jim McGovern: As a good tradesman,
presumably.



cobber Pack: U PL: COE1 [E] Processed: [13-03-2014 16:55] Job: 037142 Unit: PG06
Source: /MILES/PKU/INPUT/037142/037142_o006_odeth_131218 - Corrected (Final).xml

Ev 86 Scottish Affairs Committee: Evidence

18 December 2013 Patrick Swift

Patrick Swift: Yes.

Q3387 Jim McGovern: But you are saying that it
was an oversight that Mr Turner never knew that this
person was a trade union activist.
Patrick Swift: Mr Turner had signed to say that he
knew the previous three years of employment of all
his workers, as do all the subcontractors, because, as
you can understand, Crossrail is a very sensitive
project. The potential for something to go seriously
wrong in terms of security is huge. You are tunnelling
under some of the most expensive assets in the world.
You are tunnelling within a few feet of other
underground lines and of main sewers.

Q3388 Jim McGovern: Hang on. I don’t need to
know that. What was missing in Mr Morris’s CV that
Mr Turner was unaware of? What was missing?
Patrick Swift: He wasn’t missing anything.

Q3389 Jim McGovern: You said that you were
surprised that he was unaware of Mr Morris’s three
years—
Patrick Swift: Mr Turner had signed to say that he
knew the full employment history of Mr Morris for
the previous three years. When I talked to him, he
seemed completely unaware of Mr Morris’s time on
the Olympics.

Q3390 Jim McGovern: What—just the fact that he
worked there?
Patrick Swift: No. That he worked there and had held
demonstrations there.

Q3391 Jim McGovern: So it should have been
recorded somewhere that he was a trade union activist.
Patrick Swift: No.

Q3392 Jim McGovern: So what should have been
recorded? What was overlooked?
Patrick Swift: I am sorry. Had he known about his
time on the Olympics, he would have known from
other people that he employed, because the work force
around London covers a lot of sites—

Q3393 Jim McGovern: So had he known that, what
would the consequences have been?
Patrick Swift: They would have been nothing. He just
would have been aware of it. That was what I was
trying to make him aware of—that he just needed to
be aware.

Q3394 Jim McGovern: That this guy might be a
nuisance.
Patrick Swift: That this guy had held a demonstration
or demonstrations—
Jim McGovern: He had previous for trade union
activities.

Q3395 Graeme Morrice: You are saying that he had
a demonstration. Were there any other incidents that
you were aware of that you would deem as being a
problem?
Patrick Swift: Not until later, again, after—

Q3396 Graeme Morrice: So why would that be a
problem? Why would peacefully and lawfully
demonstrating against something that was unlawful be
a problem? After all, he is, or was, a “good
electrician”, in Mr Turner’s own words.
Patrick Swift: And I would endorse that. I have no
problems at all with Mr Morris’s electrical skills.

Q3397 Graeme Morrice: Did you encourage Mr
Turner to sack him?
Patrick Swift: I don’t think I did, no.

Q3398 Graeme Morrice: You don’t think you did.
Patrick Swift: No. As I said earlier—
Graeme Morrice: You did or you didn’t. Did you?
Patrick Swift: I cannot recall the conversation. I
cannot recall the words I used.

Q3399 Graeme Morrice: You are taking the fifth
amendment.
Patrick Swift: Yes. No, I’m not going to take the
fifth amendment.
Jim McGovern: Yes; no, I’m not.

Q3400 Lindsay Roy: So you could have.
Patrick Swift: I could have, yes.

Q3401 Lindsay Roy: It is within the realms of
possibility.
Patrick Swift: It is in the realms of possibility, yes.

Q3402 Graeme Morrice: And he was on a blacklist.
Patrick Swift: No, he wasn’t—

Q3403 Graeme Morrice: You said earlier, to this
Committee, on oath, that you never took any action
against anybody if you had been aware that that
person had been on a blacklist.
Patrick Swift: I was not aware he was on a blacklist.
I only know now, reading your evidence, that a Mr
Alan Wainwright had a blacklist on which his name
appeared. I also read that his name did not appear on
TCA’s list.

Q3404 Chair: Presumably you were not raising this
issue with Ron Turner for the benefit of Mr Morris.
This was not intended to help Mr Morris particularly;
this was a warning about Mr Morris. What I find very
surprising about all this is that you said to us earlier
on that this is the only time in your professional career
you have ever drawn this to the attention of an
employer or a subcontractor on your site—a man’s
boss. Can you see why we have some difficulty? It is
the only time you have been caught doing it, but you
can understand why we have some doubts about the
veracity of you saying that it is the only time that it
ever happened.
Patrick Swift: In my role as HR director, I was never
close to sites at all. The only time I have been close
to a site in an HR role is for BFK.

Q3405 Chair: Okay. I understand that.
Your intervention with Mr Turner was designed to be
helpful to whom exactly?
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Patrick Swift: To warn him and also to question why
he had signed that he knew all about Frank Morris’s
last three years of employment history when he
appeared surprised when I talked about the Olympics
to him.

Q3406 Chair: Did you expect anything to result from
this conversation?
Patrick Swift: No, it was just to advise him.

Q3407 Chair: If it was advice, what were you
advising him on? You weren’t giving him advice.
Patrick Swift: I was providing information.
Chair: Right, okay, you were giving information.

Q3408 Graeme Morrice: Why was EIS’s contract
with BFK terminated?
Patrick Swift: They had come to the end of their
work. They were contracted to erect the two TBMs,
which come in lots of bits and pieces on the backs of
lorries, and the huge conveyor system that some of
you might have seen outside Paddington station. That
was the work that they were contracted to do. The first
TBM had got tunnelling, I think, some time in June.
The second TBM and the conveyor system were
commissioned and ready to go late August and early
September. Their work was solely to put the bits and
pieces of kit together. The production crews, which
have a different set of skills and experience, generally,
were being taken from other subcontractors that had
already been appointed.

Q3409 Graeme Morrice: Apparently EIS were
issued with a notice to extend their contract by a
further 18 months, yet 36 days later, after Mr Morris
submitted a formal grievance in relation to an unpaid
bonus, EIS’s contract was terminated by BFK.
Clearly, both EIS and Unite the Union, in the evidence
that they provided, are saying something somewhat
different to what you are telling us.
Patrick Swift: I think they are seeing the
circumstances differently. I don’t think they are saying
something different.

Q3410 Graeme Morrice: They are seeing the
circumstances differently from you.
Patrick Swift: Yes. Because the erection of the TBMs
and the conveyor had gone beyond the original
completion date, we had to extend their contract to
make sure that there was still a live contract so they
could be processed, paid and all the other things that
go with that. It was an operational decision to extend
that completion date way in the future so that if there
were any further delays to the project, you would not
have to keep going back and getting multiple
approvals from the individual JV partners and the
client, which took a lot of time. The idea was to
extend it as far as foreseeably possible.
There were still, as I understand it, scheduling issues
in Crossrail at that time. One of the first things that
BFK had to do was go through the box being created
at Paddington station. There were big issues around
how the two engineering blocks there effectively
worked and whether we could actually go through
there. You would not want to start tunnelling heading

towards Paddington, but then have to stop under the
tracks going into Paddington. That would be a disaster
from a tunnelling point of view. There were
scheduling issues, so we decided, as I understand it
from the operational crew, to extend that contract way
into the future so that it would not cause any
administrative problems with the subcontract later on.
The nature of the extension was just to extend the
date; it was not to change the nature of the work.

Q3411 Graeme Morrice: When Mr Turner asked
why the contract had been terminated, he was simply
told that “things had changed”. Are you saying that
what you have just described are the things that
changed?
Patrick Swift: No, I think one of the problems—
Graeme Morrice: Sorry to interrupt but, just to be
helpful, Mr Turner also openly admitted that he
“obviously failed to take the hint. There was an
obvious expectation that he would get rid of Frank
Morris”.
Patrick Swift: No.

Q3412 Graeme Morrice: Well, he said that.
Patrick Swift: He may have done.
Graeme Morrice: Well, he did. I have got the
evidence.
Patrick Swift: Okay. I do not know; I have not seen
his statement.

Q3413 Graeme Morrice: So was he lying?
Patrick Swift: He may have a different recollection of
our conversation.
Chair: He would certainly appear to have.
Graeme Morrice: I think that is true.
Chair: We will just stop for a moment because the
bell ringing indicates that there is a Division. We have
got to go and vote just now, but we will be back as
quickly as we can.
Sitting suspended for a Division in the House.

On resuming—
Chair: We do not have another vote until 7 o’clock
so hopefully we will be close to finishing by then.

Q3414 Graeme Morrice: Mr Swift, in response to a
number of questions we have asked, you have been
vague and said you do not recall things, but the
evidence that we have received from Unite the Union,
the subcontractor EIS and its managing director Mr
Turner, and others has been very specific and very
detailed—they have been very sure about what they
have said, in terms of the evidence that they provided
to us. Why are you not sure? Why are you not certain?
Patrick Swift: I do not have—

Q3415 Graeme Morrice: Have you provided written
evidence to us?
Patrick Swift: Yes, I have.
Graeme Morrice: You have. Have you read it
recently?
Patrick Swift: My written evidence?
Graeme Morrice: Yes.
Patrick Swift: Yes, I have.
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Q3416 Graeme Morrice: Okay. It seems to be a bit
more specific in the written evidence, compared with
the oral evidence you are now giving us.
Patrick Swift: In what respect?
Graeme Morrice: In respect of the situation with Mr
Morris and how it was first brought to one’s attention
that he appeared to be a problem. There was a Mr
Horrillo—if I pronounce it correctly—you mentioned,
who was aware of the situation, but you never
mentioned him in oral evidence. What was his role in
this sorry saga?
Patrick Swift: He was a tunnel construction manager.
It was him who first raised it, as I understand it, with
Mr Turner. Then a few days later, I got to hear of it
and raised it myself. It was not a big conversation that
I had with Ron Turner—I think we were passing in
the office, or just outside the office on the way to
the canteen.

Q3417 Graeme Morrice: So this gentleman was the
tunnel manager. Was there a situation where there was
an alleged breach of health and safety rules, in terms
of the numbers of workers who were in the tunnel at
the time? Did Mr Morris not bring it to one’s attention
that there were 24, which is over and above the 20
required under statute, and as a result of that he was
taken out of the tunnel immediately?
Patrick Swift: No, the situation was that Mr Morris
went into the tunnel, or wandered around the tunnel,
and had left his place of work without permission
from his line manager—

Q3418 Graeme Morrice: Not because health and
safety regulations were being breached? He was just
doing right as a law-abiding citizen, surely?
Patrick Swift: By wandering around the tunnel
unsupervised, where people did not know where he
was, he himself was creating a potential health and
safety problem. We had the same situation just a week
before with a Mr Rod Valentine, who disappeared out
of the tunnel unbeknownst to anyone, and his absence
from the tunnel had been found because we had done
a check on the numbers—which you do at the tally
hut, because it is a tally system. A party of visitors
was asking to visit the TBM, so the tunnel
supervisor—not the construction manager—checked
with the tally hut who was in. He was going to
withdraw the right number of people, so that the
visitors could go in. When they came to do that check,
they could not find Mr Valentine. That is an
immediate worry, so the tunnel boring machine was
actually stopped, which is just unheard of, and a major
search was instituted for Mr Valentine, in case he was
caught somewhere. I don’t know how long it took, but
it was not minutes. Eventually, they found him in a
remote hut; he had managed to avoid going through
the tally hut—he had not given his tally in or his self-
rescue kit in—and they found him there and he said:
“Oh, I wandered off, my feet were hurting.”
So we were very aware of the sensitivity of the
number of people in the tunnel. There should have
been no need for Mr Morris to leave his place of work
without permission and to walk up and down the
tunnel checking on these numbers. Had he wanted to
know how many people were in the tunnel, he could

have gone straight to the tally hut and asked them.
There is a maximum number given for people
working on the TBM itself, but the number of people
overall in the tunnel is more flexible, because you
have got lots of operations going on, depending on the
length of the tunnel, whether cross-passages are going
to be dug, whether conveyors were being extended, or
what have you. But on the TBM tunnel itself there is
this refuge, which is new. This is the first time it has
happened on a project, which is great news, and there
are places in there for 20 people. I have been in it
myself and it can accommodate 30 people but there
are 20 seats. The maximum we tell everyone is 20 but
in fact it can accommodate 30. Obviously, the oxygen
cylinders that are in there would last slightly less long
than the 24 hours or more that they are designed for
for 20 people.
As far as everyone is concerned, the maximum is 20
and that is what we told people. But there was no
need for Mr Morris to go walking round the tunnel,
potentially creating a health and safety problem
himself. He could have gone to the tally hut and asked
how many people were in the tunnel.

Q3419 Graeme Morrice: Was he not actually
identifying a health and safety problem? You are
saying that the maximum is 20 and there was more
than 20. Was he not bringing to one’s attention the
fact that there was a problem?
Patrick Swift: I believe he was looking at the number
of people in the tunnel, not on the tunnel boring
machine. The tunnel boring machine refuge is there
purely for the people actually working on the tunnel
boring machine. Everyone else has different rescue
procedures to get out.

Q3420 Graeme Morrice: You say they ended up in
some remote hut—you referred to it as a remote hut.
What was that? Was that the TU facilities?
Patrick Swift: He was—

Q3421 Chair: That was a precedent for somebody
else, was it not?
Patrick Swift: Sorry?
Chair: It was somebody else who had been in the hut,
was it not?
Patrick Swift: No, sorry, the remote hut was Mr
Valentine, he went to that. Sorry, I may have confused
you. I was trying to illustrate the fact that we did take
the numbers in the tunnel very seriously. When Mr
Morris went in six or seven days later and walked
round, if he was worried about the number of people
in the tunnel he could have gone to the tally hut and
said “How many people are in there?” and then gone
to a supervisor and said “There’s been a mistake
made” or “There are too many people in there” if that
had been the case—I don’t know. But it was not.

Q3422 Pamela Nash: Before we move on from the
matter of Mr Morris, you have been asked, Mr Swift,
by a couple of my colleagues but I am still not clear.
You raised with Mr Turner the question of why he had
employed Mr Morris despite his protest on the
Olympic site. What was the concern?
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Patrick Swift: No, that’s as Mr Turner reports it—I
don’t know. It was, as I said earlier, just a passing
conversation; I think I was on my way to the canteen
and he was coming back out. I was surprised that he
didn’t seem to be aware of this incident at the
Olympics because he had signed off to say that he
knew entirely the employment history of Mr Morris.

Q3423 Pamela Nash: So you were surprised that he
wasn’t aware, but were you concerned that he had
employed Mr Morris?
Patrick Swift: He was signing off to say—there is the
whole security thing here. He was signing off to say
he knew the work record of all these people he was
employing. Crossrail, as I said, is potentially a very
sensitive area.

Q3424 Pamela Nash: But what were the specific
implications from this information about Mr Morris?
You are not saying that you were concerned but you
are saying that you were surprised that he didn’t know
this. You have said that and you have spoken about
the security of the Crossrail project. Can you please
clarify what the link is? You are not using the word
“concern” and I can see that you are being very
careful not to use that word, but you keep saying these
two facts next to each other.
Patrick Swift: There is an overall requirement on us
to provide suitably qualified and experienced people
for the job, and from the sensitive, security point of
view, we have to know their employment history as
well and he didn’t seem to know that.

Q3425 Chair: Can I clarify this point? You used the
word “security” on a number of occasions and having
once, in the dim and distant past, worked on a building
site, I can understand that there are issues about
security in terms of stopping people stealing things. I
understand that there are issues of security in terms of
people behaving properly, not having weapons on site
and so on, but you seem to be suggesting that issues
of security have to do almost with terrorism and
spies—secret service sort of stuff. Can I just clarify
what sort of security hazard, in these circumstances,
Mr Morris might have posed?
Patrick Swift: I was talking about security in the
general sense for the whole project.

Q3426 Chair: That’s what I’m not clear on—what
you mean by that.
Patrick Swift: That is the background. What I was
really trying to get across to Mr Turner was that I was
surprised that he did not appear to have done the full
check that he had signed off and said he had done. He
did not appear to know about Mr Morris’s time on
the Olympics. It had come to my attention because
someone had noticed him on the demonstration.

Q3427 Chair: Right, but what I’m not clear about is
how somebody having been on a demonstration was
a security risk. It might be an indication of political
ill judgment—
Patrick Swift: Sorry, I didn’t mean to imply that. I
was saying that the system was in place to cover the

security aspect, but that Mr Turner appeared to have
signed to say he knew something that he didn’t know.

Q3428 Jim McGovern: Chair, could I pursue that a
bit more? He signed to say that he knew something
that he didn’t seem to know. What was it that he
should have known?
Patrick Swift: He should have known the full
previous three-year employment history of Mr Morris.

Q3429 Jim McGovern: And the fact that he had
participated in a demonstration.
Patrick Swift: No. That’s what brought it to our
attention—because someone had spotted him and
said. I was taking it to him to say—

Q3430 Jim McGovern: So what you said to Mr
Turner had nothing to do with any demonstrations.
Patrick Swift: No, because I said to Mr Turner—I do
recall those words—he had made trouble and
therefore—

Q3431 Jim McGovern: He had made trouble: he had
been involved in trade union activities.
Patrick Swift: I said “made trouble”; I didn’t say
“trade union activities. That was, if you like, the
trigger that brought it to my attention that maybe Mr
Turner was not doing the checks that he was signing
to say that he was doing.
Chair: I am a bit hesitant to continue this line of
questioning at the present time, because I think that
we are in a position in which, although this might
have triggered it off—the call for you to come
along—it has now been resolved between the unions
and the firms involved and therefore there is an
argument for saying that although it is illustrative, it
is not necessarily particularly constructive now for us
to be pursuing it further at the expense of other issues.
If people want to draw this to a close, we can move
on to other matters.

Q3432 Pamela Nash: Chair, if you don’t mind, there
is one more question I would like to ask. It is
illustrative; it’s not just about this case, because the
evidence that we have taken from Unite and on this
Committee about Mr Morris’s case—the phraseology
that is used is that there was a campaign of
victimisation and bullying following the conversation
that you had with Mr Turner. Were you aware of this
at any point?
Patrick Swift: I don’t think that happened at all.

Q3433 Pamela Nash: You don’t think it happened.
Patrick Swift: No.

Q3434 Pamela Nash: You say it didn’t happen, so
you were in constant contact afterwards about the
follow-up from the conversation you had with Mr
Turner. What makes you think this didn’t happen?
Patrick Swift: Up until the point that he was elected
shop steward, Mr Morris was working normally.
Then, following the incident in the tunnel that we
have talked about, which was about a month later, he
was moved to a vacant electrical role in the main
works area. It needed to be done by somebody. Mr
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Morris had the skills and the experience to do that
work. It had to be done by somebody, and the
operations team selected Mr Morris to do it.

Q3435 Pamela Nash: Okay. The evidence they have
given is that as soon as he was elected shop steward,
he was instantly given limited access to the site.
Patrick Swift: That’s not true.

Q3436 Pamela Nash: That’s not true. If it was true,
what would be your action?
Patrick Swift: Well, it is not true, because he was
elected shop steward on, I think, 2 July, and this
incident around the tunnel was on 30 July, I believe.
I was not on site at the time; I was on leave. There is
a month there where there was no problem, and in
that time he was presumably doing his union duties
and representing the members that EIS had within
Unite.

Q3437 Jim McGovern: So within a month of being
elected shop steward he was moved out of that area
where he could communicate with the members
concerned.
Patrick Swift: No, he could contact and communicate
with the men at any time he liked. He had got the
canteen.

Q3438 Jim McGovern: Why was he moved?
Patrick Swift: Because we needed an electrician to
finish off this work in the main works area, which
needed doing, and because we were concerned that
he had walked around unsupervised in the tunnel—
somebody had. We needed an electrician and he was
an electrician.

Q3439 Jim McGovern: So it is just an entire
coincidence that he was the man for the job.
Patrick Swift: That is what the operations team
decided.
Jim McGovern: Without bias or prejudice,
presumably.
Graeme Morrice: There are a couple of points I
wanted to pick up on, if I may, Chair. I am grateful
for your tolerance on this line of questioning,
Chair: Don’t push it.

Q3440 Graeme Morrice: I will not push it.
Mr Swift, you gave the impression that Mr Morris
should not have been in the tunnel, but Mr Turner was
clearly indicating that it would have been no problem
for him to be in the tunnel. It was part of his normal
job to be there. If it was a problem, and it was causing
difficulties and endangering health and safety, as you
seem to suggest, why was he not disciplined for that?
I will put that as a rhetorical question, because he was
not. He was a direct employee at EIS, and the
managing director, Mr Turner, did not think that this
was a big deal.
Can I just go on to the issue of—I have lost my train
of thought, Chair. I will come back to my second point
in a moment when I have collected my thoughts on
that. I should have written it down as a note.

Chair: So there was a question, was there? After my
tolerance, you then forget it. There is a lesson there
for me.
Graeme Morrice: I did put the last point as a
rhetorical question. Perhaps I will ask Mr Swift to
respond, and I will try to recall what my other point
was.
Patrick Swift: I am sorry, can you repeat the question?
Graeme Morrice: You were suggesting, Mr Swift,
that Mr Morris being in the tunnel was some kind of
an issue, but the managing director of EIS, his direct
employer, said that it was really no big deal. If it had
endangered health and safety, he would have been
disciplined, and clearly he was not.
Patrick Swift: I think, to be honest, he was not
disciplined. If you go back briefly to the case I raised
with Mr Valentine, it was an absolute fundamental
breach of tunnel procedure and it was considered
gross misconduct under the EIS terms and conditions,
but after a very eloquent plea by Harry Cowap of
Unite, EIS decided that they would give him a final
written warning if we could accommodate that, and
we did. In the case of Mr Morris, I think possibly we
similarly acted in a flexible way on this. That is all I
can say on it.

Q3441 Graeme Morrice: I have recalled the second
point I was going to raise. It has been a long day, and
I think we are all looking forward to our Christmas
and new year break. You said before that Mr Turner
had not been frank in terms of having done the check
on Mr Morris, and that he confirmed everything was
okay. There had been three years of employment
history and obviously the situation with the
demonstration at the Olympic construction site. If Mr
Turner had come across the fact that Mr Morris was
indeed on a blacklist and that information had been
imparted to your good self, Mr Swift, what would you
have done?
Patrick Swift: I cannot speculate on that. It did not
occur.
Chair: I understand that point.

Q3442 Mr Reid: Mr Swift, can you tell us what roles
and responsibilities you had with the Olympics
contract?
Patrick Swift: I had none, apart from being way back
in the background as HR director.

Q3443 Mr Reid: Can you tell us what checks would
be done to ensure that any people who applied for
work on the Olympic site were suitable?
Patrick Swift: The normal checks that we were
running at the time for our employees.

Q3444 Mr Reid: And what would they be?
Patrick Swift: As we said before, prior to 2009, it
would have included general reference checking
through TCA.

Q3445 Chair: Can I just clarify that? BAM had
contracts on the Olympic sites. Is that correct?
Patrick Swift: Yes.
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Q3446 Chair: And you checked the names of the
employees with The Consulting Association.
Patrick Swift: That is correct.

Q3447 Chair: We have been given assurances, and I
have seen assurances given elsewhere, that no
blacklisting checks were made by any contractors on
the Olympic site. Can you clarify why there is that
contradiction? Were you as an organisation never told
by the Olympic body that they did not want
blacklisting checks made?
Patrick Swift: I can’t comment on the other
information, I am afraid, because I am not aware of
it, but we were asked by the Olympics authority, “Had
you used the services of TCA?” We wrote back to
them in the same terms as we did to the Information
Commissioner’s Office.

Q3448 Chair: Saying that you had.
Patrick Swift: I believe so. Not me personally, but
I believe—

Q3449 Chair: But the company did?
Patrick Swift: I believe so. I didn’t see that, but I
understood that happened.

Q3450 Chair: I just want to be clear about whether
you as a company or as an individual were aware of
the company being asked by the Olympic authority
people—I cannot remember their exact title—not to
undertake any blacklisting or blacklisting checks on
the Olympics.
Patrick Swift: Certainly around the time that the
Information Commissioner’s Office came to us in
early 2009, we had, I can recall, two clients that came
to us and said, “Explain to us what is happening, or
what has been happening”, which we did. I believe
that later on, although I do not think it came through
me, the Olympics authority—or as you say, whatever
their title was—asked us the same question.

Q3451 Chair: About what had happened in the past.
Patrick Swift: Yes, about our connections with TCA.
Chair: Right. Thanks. Sorry, Alan.

Q3452 Mr Reid: And your reply to them was?
Patrick Swift: I don’t know, because that must have
been later, because it was after my time as HR
director. So I don’t know, but I am sure that we would
have replied on the same lines as we did to the other
clients we had that had asked at the time. I recall
seeing a request from them assuring us that we were
not engaging in blacklisting.

Q3453 Chair: Sorry, can you run that past me again,
that last bit?
Patrick Swift: I think I saw sight of a request from
the Olympics authority for us to say that we were not
engaging in blacklisting.

Q3454 Chair: But you were.
Patrick Swift: No, this was going forwards.

Q3455 Chair: Oh, I see—that you would not engage
in it in the future, but you had actually been engaging
in it in the past.
Patrick Swift: We had told them about our
involvement with TCA in the past.
Chair: Other points—I think that is the Olympics bit
finished, isn’t it? Jim, you wanted to pick up the
other issue.

Q3456 Jim McGovern: Just about your written
evidence; I have a couple of questions on paragraphs
38 and 39. Paragraph 38 is about Mr Valentine’s
disciplinary hearing. It said that he “was given a final
written warning by EIS for his gross misconduct,
relieved of his Unite health and safety Rep duties”.
Who relieved him of the safety rep duties?
Patrick Swift: We indicated to EIS that we thought
that, given the action he had taken, he was not suitable
as the health and safety rep.

Q3457 Jim McGovern: But members of the union
usually elect—
Patrick Swift: We talked to Harry Cowap about that.
Jim McGovern: Harry Cowap being—
Patrick Swift: He is the Unite full-time member that
covered the site.

Q3458 Jim McGovern: So he relieved him of his
duties.
Patrick Swift: I don’t know whether he did or not.
[Interruption.] That is probably wrong. It should say,
“We requested that he be relieved of”.

Q3459 Jim McGovern: Why?
Patrick Swift: Because he had breached the most
fundamental rule of tunnelling: not using a tally
system. As a tunneller there is practically nothing
worse that you can do, because you cause all sorts of
panic and stop tunnelling, which is unheard of.

Q3460 Jim McGovern: It was nothing to do with the
fact that, as a safety rep, he was becoming a bit of a
thorn in your side?
Patrick Swift: He was not a thorn in our side at all.
Not at all. As safety rep he should have been entirely
aware of what he should have been doing in terms of
tally, running through the tally hut. He had been
through the tunnel induction. To have been in the
tunnel, he will have been through the tunnelling-
specific induction.

Q3461 Jim McGovern: So he didn’t resign but
between the employer and the union, they “relieved
him”, as it says here, of his duties?
Patrick Swift: That should probably say, “We
requested that he be relieved of”. I don’t know
whether, in the end, he was or wasn’t, officially. That
is with EIS, because they held the paperwork. It was
effectively their representative.

Q3462 Jim McGovern: Of course—that’s what I
mean. The employer couldn’t say, “you are no longer
a safety rep”, could he?
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Patrick Swift: I think, in the circumstances, under the
Working Rule Agreement, he could say that that
person is no longer suitable.

Q3463 Jim McGovern: The employer?
Patrick Swift: I think so. I think the employer has the
right to question a union site appointment under the
CIJC Working Rule Agreement.

Q3464 Chair: Certainly, we welcome the point that
you accept that this has not been as well worded as it
might have been. I hope, therefore, that BAM gets
something of a refund from the lawyers when it
eventually pays for the writing of this.
Patrick Swift: We did ask Harry Cowap to see if he
could organise a further health and safety rep, but they
didn’t get round to that.

Q3465 Jim McGovern: So he was relieved of his
duties and moved from that site?
Patrick Swift: Yes. We needed an electrician—no,
sorry, he was a welder. He was putting together the
conveyors and that was coming to a very rapid end,
so to keep him employed we asked him to move down
to our Northfleet site where we were putting up the
conveyors that then took the muck from the railhead
and put it into the ships.

Q3466 Jim McGovern: I have to say that it seems
to be a common thread through your evidence that
any safety rep that raised an issue seems to have been
transferred to a different location.
Patrick Swift: He is the only safety rep.

Q3467 Jim McGovern: There was the previous one,
Frank Morris.
Patrick Swift: He was not a safety rep; he was a
shop steward.

Q3468 Jim McGovern: Okay; anybody who was
involved in health and safety or union activities seems
to have been moved from where they were working
to a different location.
Patrick Swift: That is the case: they were moved
because of the actions they had taken.

Q3469 Jim McGovern: Turning to paragraph 39, Mr
Gargett was disciplined for taking a photograph of
what he regarded as a hazard on site. Why would that
be a disciplinary offence?
Patrick Swift: In our induction programme, people sit
down for a couple of hours and a senior member of
the site team goes through an induction to cover the
aspects of Crossrail and BFK and the general site
rules. One of the major general site rules was that you
are not allowed to use your mobile phone on site, for
very good health and safety reasons. If you are
working and you are on your mobile phone, you are
not looking around you. Most sites that I know of
have an absolute requirement that you do not use your
mobile phone on site; some actually ban them going
through on to site. He used his mobile phone to take
these photographs. On the slide that was in the
induction at that time, in big red letters at the bottom
there are words like, “Contravention of these site rules

will result in your suspension and/or removal from
site”. It is absolutely clear.
As responsible foreman, Mr Gargett should have
spotted the poor housekeeping around those cables
which there clearly was. If he was not prepared to tidy
it up himself, he should have then gone to his line
manager and said, “We need to get someone down
here to tidy up these scaffold clips and what have you,
and get them clear of these cables.” He did not do
that. We would expect somebody not to walk by—we
have a big campaign saying “Don’t walk by”—and he
had clearly used his mobile phone to take
photographs.
The other thing is photographs. All around the site,
there are big signs, a bit like they have when you
come in here, with a big camera with a red line
through the middle: “No photographs.” That is an
absolute requirement from Crossrail, for whatever
reasons they may have. Those signs are all over the
site. Within the area where Mr Gargett was working,
there would have been three or four different signs all
saying this. As responsible foreman, he should have
either corrected it or gone to a line manager, if he did
not feel he was the right person to correct it, and said,
“We need to do something about this now.”

Q3470 Jim McGovern: Does it not seem like a
sledgehammer to crack a walnut? Somebody takes a
photograph of an on-site hazard, and they end up
being disciplined for it.
Patrick Swift: He had broken two fundamental site
rules, and we have to—if you do not have
consequences for your actions, why have any site
rules? The chances are that had things continued, he
would have been disciplined—he would probably
have been given a final written warning, I would have
thought, in the circumstances—and told, “Next time,
for heaven’s sake, sort it out there and then. Don’t
take photographs for whatever purposes you were
taking photographs.”

Q3471 Jim McGovern: We have got three different
employees here on health and safety issues or trade
union activities being moved to different locations.
One was moved the month after he was elected as a
rep. The second one ended being moved to a different
site completely and given—
Patrick Swift: That—

Q3472 Jim McGovern: Excuse me. He was given a
final written warning to boot. The third one was
suspended on full pay for taking a photograph of a
hazard. You can see the common denominator, I think.
Patrick Swift: I don’t think you can. I think the
common denominator is that the rules of the site were
being broken. You have to have site rules, particularly
around health and safety. The use of a mobile phone,
if you ask the Health and Safety Executive, is one of
the big no-nos. It is a bit like using a mobile phone in
the car. Your concentration is much reduced.

Q3473 Jim McGovern: He was not making a phone
call; he took a photograph.
Patrick Swift: He was still using a mobile phone.
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Q3474 Chair: He was taking a photograph of a
safety hazard. I could understand if he were walking
about snapping holiday snaps—“This is my work,”
and so on.
Patrick Swift: That is why he was suspended—so that
we could investigate. He was not dismissed for it; he
was suspended on full pay while we investigated.

Q3475 Jim McGovern: He never returned.
Patrick Swift: Because the EIS works were finished
before we could get the investigation done. We then
followed up with Mr Turner and said, “Are you going
to take this through so his name can be cleared or
what have you?” We followed up on Mr Gargett and
got no response from Mr Turner, so I sent him an e-
mail saying, “You’ve had this letter asking what you
are going to do about this issue, because it is still
outstanding.” He said, “I’ve made him redundant.”
That was it.
Jim McGovern: Okay, thanks. You are probably one
of the most evasive witnesses I have ever come
across, but that is my questions finished.

Q3476 Pamela Nash: Why is the rule about
photography in place?
Patrick Swift: I don’t know—you’d have to ask
Crossrail—but it is an absolute requirement.

Q3477 Pamela Nash: Is that something that is
common across other sites you have worked on?
Patrick Swift: Yes, I believe it happened on the
Olympic sites as well. The clients specify this, and
those are the rules we have to play by.

Q3478 Pamela Nash: And it is never questioned?
Patrick Swift: It is part of the contractual
requirements that we have signed up to.

Q3479 Pamela Nash: You can understand why,
without an explanation of why the rule is in place, we
may be led to believe that it is to stop people taking
photographs of health and safety issues that they may
be concerned about.
Patrick Swift: I don’t think so, no. If Mr Gargett had
come and asked permission, I am sure somebody
would have taken a photograph of that. Every incident
that was spotted was reported into Crossrail and
followed up and shared across all the contractors, so
that we could all learn from incidents, near misses and
things that happened on other sites. There was very
open reporting on health and safety.

Q3480 Pamela Nash: You used an analogy of the
Palace of Westminster. There are clear reasons
concerning security and art work why photographs are
not allowed in here, but all of us around this table
would be very angry if someone took a photograph of
a health and safety problem and then was reprimanded
for that. That is not why the rules are in place. I would
be concerned.
Patrick Swift: At that point he had not been
reprimanded. He had broken a fundamental site rule
that states absolutely that contravention of this rule
means that you will be suspended while we
investigate.

Pamela Nash: Do we have access to those rules
already in the Committee?

Q3481 Chair: I think that Ron Turner’s evidence that
we saw indicated that taking photos on the site was
normal practice; that engineers did it and that there
were a number of professional reasons why people
would take photographs on site.
Patrick Swift: Professional photographers came and
took progress photographs, under the supervision of
Crossrail. That I am aware of.
Chair: Okay. I wonder whether we can start drawing
things to a close now. Are there any final points?

Q3482 Pamela Nash: I have just one. Taking us right
back to the beginning, you confirmed to us, Mr Swift,
that BAM Nuttall intended to pay for the legal advice
that you have received today. You also made it clear
in your written and oral evidence today that you are
here in a personal capacity and not representing the
company. Why then are they paying for your legal
advice?
Patrick Swift: Maybe because they feel that I have
worked for them for 22 years and they have decided
to pick up the bill.

Q3483 Pamela Nash: Clearly, you have had a
conversation with them and they must have told you
why they were paying for it.
Patrick Swift: I don’t know.

Q3484 Pamela Nash: There must have been a reason
given why they are paying for the legal advice today.
Patrick Swift: Because of my long history with the
firm, I suppose.
Pamela Nash: So you don’t know.

Q3485 Chair: So, anyone else working for BAM for
20 years could get the company to pay for legal advice
for them as well for anything.
Patrick Swift: I can’t answer that one. I do not know
what their answer would be.
Chair: Right.

Q3486 Pamela Nash: In the conversation you had
with them, were any conditions attached to their
paying for legal advice?
Patrick Swift: There was a limit put on how much the
bill might come to.

Q3487 Pamela Nash: Did they ask you to make it
clear that you were not speaking on their behalf
today?
Patrick Swift: No, I am making that clear myself.

Q3488 Pamela Nash: May I ask why?
Patrick Swift: Because I am retired and no longer
working for them. If there are questions around BAM,
you need to ask BAM themselves—BAM Nuttall,
sorry, not BAM.

Q3489 Pamela Nash: Is there anybody else from
BAM we should be taking evidence from, to speak
for them?
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Patrick Swift: I don’t know if you are intending to
call representatives from all of the people on the list
that TCA provided.

Q3490 Chair: I think we will be working our way
through quite a number of lists, not as big as the lists
that you had access to. There are lists that we have
had, and we will certainly be inviting people to come
in and speak to us.
Can I come back to another point about your
statement, which was presumably drawn up by your
lawyers and yourselves? It is a question in paragraph
3 about historical allegations and the issue of regret. I
want to be absolutely clear about that. At no stage,
then, did BAM do anything to make good the ill that
they had done to others. They did not initiate any steps
to compensate people for the invasion of their privacy
as a result of having their details sent out to an outside
organisation. They did not think about making any
redress of any sort. They did not think about issuing
an apology or anything like that at all. Is that correct?
Patrick Swift: Nothing has been done on that so far,
no.

Q3491 Chair: Right. When we were in Wales,
speaking to the Welsh Parliament, they were
discussing with us a number of concepts about self-
cleansing, whereby a firm demonstrates that it has
actually put its house in order, and obviously one of
them is, going forward, not continuing the practice,
but the other is expressing genuine regrets and giving
redress, basically, to those who were affected.
During your time in BAM, was the question of, as it
were, looking backwards and apologising or providing
redress ever discussed by anyone?
Patrick Swift: Not that I recall.

Q3492 Chair: Do you find that surprising?
Patrick Swift: I think not, given the fact that we were
pretty certain that we had not affected anyone’s lives.
Our safety net had, if you like, been 100%. Now,
maybe that is fortunate or not, but we did not—
certainly, at the time that we wrote back to the
Information Commissioner’s Office, and
subsequently, we genuinely believed that we did not
actually affect anyone’s life by using—

Q3493 Chair: This is interesting, because this
potentially goes beyond the time when you were
actually in office. You were the office holder at the
time of the ICO raids, and so on.
Patrick Swift: Yes.

Q3494 Chair: The fact that the company has chosen,
or decided, not to look backwards tends to suggest
that you are telling us that they have evidence that,
first, no one at all had their employment prospects
blighted by BAM—there was no one at all refused.
So what you are telling us is that we should not find,
in any of the records that are held by the Consulting
Association, and to which we now know have access,
any mention of BAM turning anybody down for
employment. And there should not be any evidence of
BAM submitting names to the Consulting Association
to be put on the register. Is that correct?

Patrick Swift: I can only speak for the time that I was
their—the main contact, from 2004. I am not aware
of any of—certainly, we were never notified that there
was a problem with anyone, and equally we did not,
as I am aware, submit any information.

Q3495 Chair: To be fair, I am actually asking you a
somewhat different question.
Patrick Swift: I can only answer for the period I was,
if you like, in—

Q3496 Chair: No, I do not think you can only
answer for that. I want to just clarify what steps you
took as a company, since you were the HR director,
to clarify whether or not there was anybody adversely
affected before your time as HR director. We work
in here on the principle of accounting officers having
responsibility for the previous accounting officer’s
work. You do not just simply say, “It was a bad boy
did it and ran away.” So at the time when the ICO
were pursuing these questions, you and the company
officers at that time had responsibility not only for
their own period of employment, but for the periods
before that.
I want to just clarify whether or not you took any
steps, or considered taking any steps, to identify
anyone who had been adversely affected by any
actions of BAM, in liaison with the Consulting
Association.
Patrick Swift: I don’t think the investigation I held in
2009 was that robust, because we were asked specific
questions by the ICO, particularly about the last five
years. But equally we did not have any records—if
the ICO had provided us with records of what they
had, we could have looked into it a bit further. If there
are records that come from either TCA or the records
that, presumably, then previously came from the
Economic League, as I mentioned earlier—there was
potentially one carpenter from the north-west who felt
that he had a problem with redundancy, back in the
early ’70s. There may be stuff like that. I don’t know.

Q3497 Chair: You did not actually say that you did
not think your inquiry was that robust. Indeed, I do
not think it was that robust, either. I am just
wondering why you did not consider, as a company,
trying to have a thorough investigation, since clearly,
particularly in the latter stages of the Consulting
Association, what they were doing was illegal.
So you are paying money to an organisation which
was doing something that was illegal, which you, as
an HR professional, ought to have known was illegal.
Somebody should have told you, if you did not know
yourself, that that was illegal. You chose not only to
ignore that illegality, but also not to actually try to
pursue the question of whether anybody at all had
been wronged by your company before you came into
the office that you held at that time. Can you
understand why we think that that looks a bit sloppy
and lackadaisical and actually lacks any clear
indication of regret?
Patrick Swift: The people I questioned at the time
had been in place for many years. One of the junior
administrators had been there for some 20 years, and
I asked her whether she had heard any adverse reports
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coming in from the TCA or whether we had, to her
knowledge, provided any information on people to the
TCA. She categorically said that, to her knowledge,
we had not.

Q3498 Chair: It has been suggested to us that one
individual, a Micky Gill, was blacklisted by BAM
Nuttall after being a safety rep on the DLR. I am not
quite sure offhand what the date of that was or what
the date of the involvement in your contract with the
DLR would be, but there is evidence that at least one
individual was actually put on the blacklist by
yourselves. I am astounded to hear that you apparently
made no effort to discover that that practice was going
on or had been going on, presumably, before your
time.
Patrick Swift: I centred my investigation on the
question I was asked by the ICO.

Q3499 Chair: And it did not occur to you to make
it wider.
Patrick Swift: I went wider with the one person I
knew who had been around for some time, and she
could not recall anything. It may well have come from
a different source, but it certainly did not come from
the person to whom I talked, who had been around
HR for some time.

Q3500 Chair: What do you mean when you say that
it may have come from a different source?
Patrick Swift: If the information is there, it has clearly
come from a source, but I cannot say who.

Q3501 Chair: But you were presumably the main
contact. It could have been your predecessor, but you
did not think of—it just seems so lazy. It seems to me
that you did not take this at all seriously. You did not
pursue it vigorously, and we are therefore entitled to
say that this is evidence that the company does not
actually particularly regret its involvement in
blacklisting. Its only possible regret, which is not
entirely clear yet, is being caught. Is that a fair way
to put it?
Patrick Swift: I would disagree, Chair. We do regret
that we were involved in this. With the initiatives
being taken in the industry, I hope that a satisfactory

solution will come to all those who appeared on the
list.

Q3502 Chair: What evidence is there that the
company regrets this or that you regret this? I cannot
recall any statement until I saw yours, drawn up by
yourself and the company lawyers, that indicated any
regret.
Patrick Swift: They are not company lawyers. They
are my lawyers.

Q3503 Chair: Sorry. Your lawyers, who were being
paid by the company. Has BAM Nuttall issued a
statement of regret?
Patrick Swift: I cannot recall seeing one yet.

Q3504 Chair: You did not think to check on that
before you came.
Patrick Swift: No, I didn’t.

Q3505 Chair: We did indicate that, at the end, we
would invite you to answer any questions that we
hadn’t asked and allow you to make any points that
you felt that were not covered already in the statement
and in the discussion. Is there anything that you want
to raise with us?
Patrick Swift: I don’t think so, Chair. I think you have
covered everything.

Q3506 Chair: Right. I am being given advice that
the Micky Gill who was referred to did not work for
a couple of years after your company put him on the
blacklist as a result of his activity with the DLR. This
is obviously something that we will want to pursue
further since the evidence that we have been given
seems to contradict the evidence that you are giving
us. Given that you are on oath, would you want to
reflect on or possibly change any of the answers that
you have given us so far, perhaps on the basis that
you have not given us a complete picture?
Patrick Swift: I don’t believe so, Chair. May I just
say that I welcome the opportunity to come here and
speak to you today? I hope that I have been able to
help in some way.
Chair: Fine. Thank you for coming along.
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Examination of Witnesses

Witnesses: Kevin Coyne, National Officer for Energy and Utilities, Unite, Bernard McAulay, National Officer
for Construction, Unite, Phil Whitehurst, National Officer for Engineering Construction, GMB, and Steve
Murphy, General Secretary, Union of Construction, Allied Trades and Technicians, gave evidence.

Q3507 Chair: May I welcome you all to this
meeting of the Scottish Affairs Committee? As you
are aware, the Committee has been conducting an
inquiry into blacklisting in employment. We have
been looking at what has happened in the past and
what can be done to remedy that, but we are also
interested, of course, in looking at best practice and
what we can recommend, going forward. Today’s
hearing is intended to clarify the EDF agreement,
which we have been told is perhaps a template for
good practice. That is what we want to flush out.
We understand that there will be a number of votes
during the course of the afternoon. Normal procedure
is that the Committee is suspended, we go off to vote
and then we recommence. Hopefully, notwithstanding
that, we should be finished by about 10 o’clock—
we’re all on an hourly rate.
Could I start by asking you to introduce yourselves
and briefly to outline your role in the Hinkley Point
negotiations?
Phil Whitehurst: My name is Phil Whitehurst. I am
the GMB national officer for construction. I was on
the negotiating committee for all three agreements for
Hinkley Point C.
Steve Murphy: I am Steve Murphy, the General
Secretary of UCATT. I have been involved in the
civils agreement for Hinkley Point C.
Bernard McAulay: I am Bernard McAulay, a national
officer for Unite. Like Phil, I was involved in all
discussions relating to the Hinkley Point agreements.
Kevin Coyne: I am Kevin Coyne, the national officer
for energy and utilities, with particular responsibility
for nuclear. Like my colleagues, I was involved with
the three agreements.

Q3508 Chair: May I first ask a general question,
before we get into the detail, about whether you
believe that blacklisting is still ongoing in the
construction industry?
Steve Murphy: Yes, it is. We believe that it still is. In
fact, we have recent evidence that it has been
happening, with a Unite member who was blacklisted
on Crossrail.

Q3509 Chair: The Committee has taken quite an
interest in the Crossrail issue, as you will be aware. I
wondered whether there has been any evidence of it
ongoing elsewhere in construction.
Steve Murphy: It would be a reasonable assumption
that blacklisting was still occurring now—albeit

Sir Jim Paice
Lindsay Roy

anecdotal. We have no hard evidence at the moment
but, rest assured, we still believe that it is happening.

Q3510 Chair: Is that the general view of all the
witnesses?
Bernard McAulay: Yes.
Kevin Coyne: Yes.
Phil Whitehurst: Surely the evidence the Committee
has got through Kerr on blacklisting—everything
about it—tells you that it is happening, and it will
continue in the UK until blacklisting is made a
criminal offence punishable by imprisonment and
unlimited fines. Until that legislation is brought in by
whichever Government decide to bring it in, it will
continue.
Chair: The bells are ringing for a vote, so we have to
go right away. We shall be back as quickly as we can.
Sitting suspended for a Division in the House.
On resuming—
Chair: We can recommence, as although some
Members are on their way back, we have a quorum
now.
We were asking whether you believe that blacklisting
is ongoing. Graeme, you want to ask a supplementary,
and so does Jim.

Q3511 Graeme Morrice: Thank you, Chair. I am a
bit out of breath after rushing back from the Division.
I was interested in your sharp response to the Chair
when he asked if you believed that blacklisting was
still taking place within industry. You will be aware
that, as a Committee, we have spent several months
inquiring into the whole issue. We have spoken to
myriad people, and we have obviously spoken to
employers. The feedback that we had from them is
that they accept that it happened in the past, and we
often got the “mea culpa” excuse from them. When
we asked whether they felt that it was happening
today, they all said that they did not think that it was.
Of course they would, wouldn’t they, on the basis that
engaging in blacklisting is a criminal offence?
How would you respond to that? You said that you
felt that there were anecdotal examples of blacklisting
taking place. I am not sure whether we can go into
that today, for legal reasons. Perhaps we need to have
some further discourse on the issue, because it is
obviously of concern.
Finally, I should have declared an interest at the
beginning. I am a member of Unite the union,
although I am sitting here as a parliamentarian.
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Steve Murphy: I shall respond as general secretary of
UCATT to the Unite question.
I said “anecdotal.” Yes, the trade unions believe that
blacklisting is still happening. The question that I pose
is this: unless there was a tip-off when the CA was
raided, there were 44 companies in the file that were
blacklisting trade union members. Nobody has ever
been able to answer me, but if the CA had not been
raided in 2009, would those 44 companies still be
blacklisting our members? The clear answer to that
is yes.
When I spoke to some of those companies, they said,
“Oh, we didn’t know it was happening.” If at the very
top of the companies they are saying that they did not
know it was happening, there is obviously something
happening further down the chain—it was happening,
but they were not aware of it. It is a rhetorical
question, I know, but I and my colleagues believe that
there will still be blacklisting—probably not in the
way that it was happening in the past, when there were
files made and all that, but by word of mouth. I am
absolutely convinced that, if you are a shop steward
or a safety rep, the chances are that by word of mouth
you may be blacklisted by construction companies.
We have to remember that there are hundreds of
construction companies working in the UK; 44 of
them were found to be on the files, and we know that
only between 5% and 10% of the files were ever
found. There is a huge chance, then, that the industry
is still blacklisting.

Q3512 Graeme Morrice: Would anyone else like
to respond?
Phil Whitehurst: I do not want to labour what I said
before about blacklisting needing to be made a
criminal offence punishable by imprisonment and
unlimited fines. Equally as important is that we know
now that the employers cannot be trusted, after all that
has come out about the blacklisting scandal. As Steve
said, we are getting it by word of mouth from shop
stewards that it is happening. Unfortunately, we do
not have access to every site for shop stewards. We
have to fight for access to every site. The law wants
altering again to protect workers’ civil rights from
abuses.
As we have seen in this country, with all the evidence
being given here, it is only by word of mouth. If there
was open access on the sites, and that was made
through legislation, we would find out then. We would
soon find out, because it would be getting back more
and more. So far it has been run covertly by the
employers, and we could never have access on all the
sites. It is only the sites we had access to where we
have had information back, which was never believed.
Now that Kerr’s office has been raided, we have the
proof. We have the proof to tell you, “Yes, it has been
happening.” You are agreeing that it has been
happening, so now the legislation needs to be altered
to stop it.
Kevin Coyne: There is also a point in terms of the
open application process. The problem currently is
that there is no clarification, one way or the other, of
whether somebody has or has not got a job because
of their beliefs, for want of a better phrase. The thing
about Hinkley Point, which I know we shall come to,

is the audit and why it is critical. If you can audit
applications, you can see exactly why somebody has
or has not taken the job. That seems to me something
that has to be adopted across the construction industry
in order to bring any level of confidence to people that
they are not being blacklisted.
Bernard McAulay: There is also another point that
needs to be taken into account. Since the 1970s, what
you are seeing in the industry is that the employers
have changed their business models. By changing
their business models, they have moved away from
direct employment and, to make it easier, are engaging
people on a CIS4 self-employed basis with
employment business service providers and payroll
companies. Operating on that basis is to undermine
the role of the trade unions. If anybody raises issues
of health and safety or about industrial relations on
site, it means, in itself, that they are no longer required
on site because the agencies remove them.

Q3513 Chair: Steve, you wanted to come in on this.
Steve Murphy: There are a couple of points that I
would like to make. One has just been raised about
payroll companies and full self-employment in the
industry; it is the easy way to get rid of somebody if
they are an activist or are trying to help their
colleagues with health and safety. It is a very easy
way to get rid of them the next day.
I would like to make this point. We are going to come
to the Hinkley agreement in a moment, I am sure, but
I just want to show you what kind of world we work
in. The main contractor on Hinkley Point is a
company called Laing O’Rourke. You will be familiar
with it; it was one of the 44 named in the files of the
CA. Picking up on the point that Phil has just made,
we have extreme difficulty as a trade union in getting
on to sites, particularly at the Alder Hey hospital in
Liverpool, and other sites. The main contractor is
Laing O’Rourke. It is very difficult—nigh on
impossible—to get on to those sites to make sure that
the CIJC working rule agreement is adhered to, that
health and safety is adhered to, and that, if we have
shop stewards, we can support them. We are going to
come to the agreement in a moment, but I want to
make the important point that we still have problems
with these companies, even though they have signed
up to the Hinkley agreement.
My final point on this—Phil is absolutely right; these
are voluntary agreements that we are going to talk
about—is voluntary agreements. What we need is
legislation so that if somebody blacklists somebody, it
is appropriate to have a custodial sentence, because
they have absolutely ruined people’s lives. We have
seen that in the evidence that has been presented here
throughout the months. We have seen that people’s
lives have been ruined, so there can be nothing less
than custodial sentences when it is proved that
companies have blacklisted individuals.

Q3514 Graeme Morrice: That point is well made.
Parliament needs to look at the whole issue of how
current legislation can be developed to cover the
issues that you raise.
I think it was Phil who made the point initially in
relation to blacklisting currently happening. You said
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that you felt that information coming back was
anecdotal, but that it was difficult for the unions to
engage in that, on the basis that there are some sites
where you cannot get access. If you are receiving that
information from your members or from employees,
agency staff, subcontractors or whatever, what are you
doing with that information? Potentially it is a
criminal offence, and, although you may not be
allowed on to the sites, I do not think that the police
are barred from getting involved. What are you doing
with that information? If you believe there is a
continuation of blacklisting, it is incumbent on you,
as it is on all of us, to do something about it.
Phil Whitehurst: We challenge employers on it, but it
is up to us to prove that blacklisting is happening. The
most difficult thing has been to get cast-iron proof that
it is happening. Now all this information has come
out. As Steve rightly says about Laing O’Rourke, one
of the 43 companies on the list, it is proved with
receipts that it paid towards the CA. We now have
proof, but even then it still wants the legislation
altering. As Steve said, we want custodial sentences
and everything else that goes with it. It has to be the
complete package. You have got to have the complete
package. It is one thing to catch somebody doing it,
but what is the punishment for doing it?

Q3515 Chair: Do others want to come in on that?
Bernard McAulay: Steve touched on Laing
O’Rourke. Laing O’Rourke has a number of
subsidiaries—for example, Crown House engineering.
Crown House engineering notified the trade unions
about redundancies and invited us in for consultation.
Consultation is going through the process with the
trade unions but, when you look and examine further
their access to the work force, the work force are
barred from meeting with the trade union officers.
Where we have had shop stewards within Crown
House, Crown House has isolated them. That has
occurred in London, and the issue is being taken up
through the local official in London, who is seeking
legal advice on particular matters relating to being
denied access to represent members. That is crucial.
Kevin Coyne: In addition, on a practical level, we are
now moving towards a situation where activists within
our union who are applying for jobs are being asked
to lodge their applications with us also. We are
monitoring that. If they are successful, there is
obviously no problem, but if they are not successful
we take steps in that regard, and that might be through
our legal services in the manner that you suggest. That
is going to be critical for the future, but we are just at
the start of that process currently and it is something
that we intend to do.

Q3516 Graeme Morrice: I am sorry to labour this
point, but it is clearly an important issue. I fully accept
what you are saying in terms of the practical
difficulties surrounding all this. Phil, you mentioned
that you needed to prove it. I am looking at it in terms
of the legalities of the situation, because there is
potentially alleged criminal activity here. Is it not just
a case of you having evidence? At the end of the day,
it is down to the courts of law to prove whether
someone is guilty of an alleged offence, but obviously

when it comes to the police charging they do it on the
basis of the evidence. It may not always be
conclusive, but nevertheless if there is at least a prima
facie case they will obviously prosecute. On the basis
of evidence that you are receiving, what are you doing
with it, or do you feel that you do not really have
enough evidence? Is the problem that you do not have
real, tangible evidence, if it is all anecdotal?
Steve Murphy: As I said earlier, what we are hearing
is anecdotal. We do not have any physical evidence.
If we did, we would act on it. The three trade unions
sat here would certainly act upon it; of course we
would.
The other thing that we have to consider is this.
Although it was underground before, our guess is that
it will be going even further underground, and it will
be phone calls to whoever. These people work with
each other in a huge industry, and they all have their
contacts, so I am sure—absolutely 100% convinced—
as we all are, sat here, that it is still occurring today—
anecdotally. We do not have the firm evidence, but as
soon as we have it that will be exposed.
We must also remember this. With what has happened
and the evidence that has been uncovered, the worry
for us as trade unions is that potential shop stewards
or safety reps, or indeed existing safety reps and shop
stewards, may not want to raise issues or problems on
the sites they are covering. It has a huge knock-on
effect on the whole health and safety arena within
construction. It is a problem. The problem is not going
to go away, but the trade unions and the Blacklist
Support Group will not be gagged by the industry—
absolutely will not be gagged. We want to talk about
some positives, and we want to talk about the Hinkley
agreement, but we must never lose sight of the fact
that we believe it is still happening, and our members
believe that it is still happening. Unless legislation is
brought in to introduce custodial sentences, in our
view it will continue to happen. That is the reality of
what is happening out there in construction. It is a
huge business, and if they see somebody out there
who raises an issue about health and safety that is
going to cost them a few quid, you can bet your
bottom dollar that they will blacklisted.
Chair: Jim, you wanted to ask a supplementary
question a while ago.

Q3517 Jim McGovern: May I say, Chair, that if
every witness is going to answer every question, some
of what I want to ask has probably already been
covered?
In an earlier discussion with the Chair, it was
recognised that the information gained from the CA
was probably just the tip of the iceberg and that it is
much more widespread. The question that I was going
to ask—I think you have probably covered it, Steve,
in your answer—was about exactly how you prove it.
Phil said that the big problem is getting access to sites.
As a former GMB official myself, I have stood at
factory gates, the gates to building sites and so on
trying to get people into the union on the basis that if
we had enough members, we would get recognition
and have negotiating rights. Possibly it is a problem
of recruitment. Obviously, when there is bogus self-
employment—what we used to call 714 certificates,
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SC60s and so on—a lot of these operatives simply do
not join the union. Is the problem possibly
recruitment? From our side, the problem might be
recruitment.
Bernard McAulay: The issue that you are talking
about—recruitment—is an important element for
everybody. It is about getting the message over to
convince people to come into membership of a trade
union regarding their rights, their entitlements and the
impact on health and safety, and where people are
asking basic questions about welfare facilities on site
and PP equipment. Where people are raising this, you
find that they are quickly removed from site and
transferred across the business to areas where they
cannot be influential. Anybody who challenges
management on site is seen, targeted and removed
from site. You cannot come in and say, “I’ve been
blacklisted for that,” because we have to have the
evidence. They just say, “Well, that scope of work on
the site has finished, and on the basis of that we have
to transfer these people off site.” We have evidence
like that, and we can identify where people are raising
it. The other point you touched on is recruitment.
Recruitment is an ongoing issue for all trade unions
in the industry.
Steve Murphy: You raise a very important point. You
have done it, I have done it, we have all done it—we
have all stood on the gates for people going in. It was
a problem in the 1960s and 1970s, although I was not
around then. We have a problem with 714s, 715s and
SC60s, but we have a bigger problem now: we have
not just bogus self-employment, but the payroll
companies as well. When the lads and lasses are going
through the gates now, their heads are down. If they
are directly employed, there is a complete difference,
but if they are working for a payroll company—by the
way, you are paying for the privilege of working for
the payroll company; you pay between £15 and £25 a
week to pick up your wages—they have absolutely no
employment rights. If you are doing that, it is
desperation to get a job. If you are walking to the
factory gates or walking up to that building site, your
head is down and you do not want to engage with
anybody. I have seen that myself. People will not talk
to you; all they want to do is get the wage at the end
of the week.
We have particular problems within the industry. You
wanted to come on to those, and there is a way—

Q3518 Chair: Let us deal with that when we get to
that stage. Before we come to the next set of
questions, may I clarify one point? Steve, you
mentioned that you had major difficulties about access
to sites, particularly those of Laing O’Rourke. I was
under the impression that, if a union had members on
a site, you had the right to have access to the site.
Would you clarify that?
Steve Murphy: Actually, you don’t. We have had
protests outside the site in Liverpool about getting
access. How can we do an audit of the site and of
the members—bearing in mind that we have Laing
O’Rourke there and there might be subcontractors—
if we cannot get on to the site? So we do not know
what the membership levels are.

Q3519 Chair: May I clarify? Union full-time
officials can get on to a site only with the agreement
of the company involved, and you have no right to
meet your members actually on the site.
Steve Murphy: No. You can write to the company, but
I think Laing O’Rourke on some sites around the
piece have been asking for a month’s notice for us to
get on site to meet our members. At Alder Hey
hospital, we have had particular problems getting on
to the site.

Q3520 Chair: Why is that?
Steve Murphy: It is something that we are dealing
with currently, so I will no doubt be able to tell you
in the near future what the problem is.

Q3521 Chair: I was tempted to ask you to write to
us to give us some more detail, and then to suggest to
the Committee that we should write to Laing
O’Rourke to clarify the position.
Steve Murphy: Absolutely.
Chair: Why not do that? Why not put something in
writing to us, clarifying this point about not having
access? Once we have received it, we will consider
how to proceed. It may be that we would wish to write
to Laing O’Rourke, raising this as an example of the
difficulties that have been brought to us. We may
subsequently want to bring Laing O’Rourke before us.
They are one of the companies that in due course we
would probably want to bring in and have on oath
about involvement with the Consulting Association,
but we have not scheduled that or any of the others at
the moment.

Q3522 Lindsay Roy: Is Laing O’Rourke involved
in Hinkley Point?
Steve Murphy: Yes. That is why I raised the point.
Laing O’Rourke is one of the main contractors. There
are two contractors; Laing O’Rourke is one of the
two.

Q3523 Lindsay Roy: Why won’t it extend the good
practice from Hinkley Point to other sites?
Steve Murphy: We will come to Hinkley Point, and
what we have done for Hinkley Point. It is a good
question, and I would like to expand on that.
Chair: Can we come back to that after these points?
Steve Murphy: But it is very, very important that we
come back to it.
Chair: It raises issues, presumably, about the role of
the client and so on. We can come back to that later.

Q3524 Graeme Morrice: I shall focus on Hinkley
Point and the common framework agreement that was
brought about by yourselves and the employers. Will
you explain how it differs from previous agreements
between clients and contractors?
Bernard McAulay: On the point about Hinkley Point,
if you go back there is some history. EDF Energy has
operated in this country as a client, with numerous
plants around the country. The last project built for
EDF was West Burton power station. West Burton had
numerous design problems, and advice was sought
from ECIA—the engineering construction employers
association—but that fell on deaf ears.
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We should also look at the events that have occurred
in the last five years. I have provided the review of
the Engineering Construction Forum, which was set
up in 2010 under the Labour Government. That
identified the events at Lindsey Oil about planning
and organisation, and the fact that the client should
have a more effective role, instead of awarding the
contract at the lowest price, and then having a free-
for-all in a claims culture.
As a client, EDF decided to change. It looked at the
bullet points that came out of the Engineering
Construction Forum report and decided that it was
going to build the next generation of nuclear new
build power stations under an agreement directly
involving the trade unions, the client and, if
contractors were not in place, involving the
contractors by bringing them into an agreement as to
what the terms and conditions were.
If you just step back from Hinkley Point and look at
a project called Vivergo in Hull, on the BP chemicals
site, Aker Solutions was the EPC—the engineering
procurement contractor on site. It had a company
called Redhall Engineering doing the engineering
construction work, but the two companies fell out.
The client, Vivergo, and the EPC contractor removed
Redhall Engineering; 350 to 400 people were locked
out when they removed that contractor. That
contractor then tried to talk about TUPE transfers and
leaving people adrift. The ECIA completely failed to
bring the two contractors together to resolve their
differences. The client was looking at what were the
key issues: “We have a project. We want to build the
project, and we want to build it to cost, on time and
within the programme.” All those key items were not
being achieved.
You can look at events that have occurred in other
major projects around the country. Crossrail has no
trade union involvement, because it left it to the
companies. That is a difficulty. It is riddled with self-
employment on site. It went back to the contractors,
but the contractors dismissed it out of hand, saying,
“We have to secure labour. We have to employ people
the way they want to be employed.” There are no
audit facilities at all.
Look at other projects that have taken place. Laing
O’Rourke was on Teesside; there was also Crown
House, and Balfour Beatty, with Speke, doing the M
and E job. Under the MPA in electrical contracting
and on the mechanical side—at the time it was the
AEEU that was signatory to the agreement—we had
a major project agreement that talked about integrated
team working. We wanted to build upon it and have
an agreement that was credible, following the debacle
over the Jubilee line. On that job, again, money was
thrown at it with no employment conditions.
The T5 project on the M and E side was on cost plus
10%. It had something in there about integrated team
working, but the contractors did not do anything at all
about bringing people and making them more
productive to deliver the project, because the
contractors were fairly convinced and comfortable
with the working arrangements. The client gave up in
the end. The project got built, but it was not designed
in the manner that should have been delivered. These
are the key issues affecting industrial relations on site.

There was a seven-day dispute with Laing O’Rourke
on that particular site. You have to go through the
events that have taken place in construction.
We have a client that said to the trade unions, “We
want change. We are not prepared to continue going
down this particular route.” Everybody was
challenging the trade unions about why we were doing
something differently from the current collective
agreements. We do not believe that the structure of the
current agreements is strong enough to deliver direct
employment. One of the key issues is direct
employment, but there is also the other issue, which
is about the clause in the agreement that the joint
project board will be the people who decide whether
there is a need to bring an employment business
service provider in, on a short-term basis. It will not
be left to the companies on site to bring people in to
undermine the collective agreement.
What we have is a structure that talks about six
working groups. Those six working groups talk about
work organisation. What happens with work
organisation? It is about planning a job. If you look at
the previous jobs that I touched on, none of them have
planned to succeed. Actually, they have failed to plan.
That has been one of the big disasters of this industry.
If you look, we are having six working groups, and
the trade unions are going to be involved in those
working groups and will be able to monitor things,
and it will be fed through the structure to the joint
project board so that we have full implementation. We
can deal with it.
We talk about integrated team working, different
working and shift patterns to meet the requirements
on the job, and what sorts of bonus scheme. People
might say, “What site access and egress have you
got?” That is significant, because of where Hinkley
Point is located, and the motorway network. You have
to lay down car park areas. Because you do not have
the infrastructure to get to the site, there has to be a
bussing arrangement. All this has been factored in.
When you are talking about the other projects, none
of this has been factored into the structure.
If you look at supervision across the industry, since
the 1970s employers have moved away from direct
employment. There has been no pay structure as such
for front-line supervision—i.e. to replace the old
general foreman—to be actively involved in
delivering the project. That leadership has disappeared
across the industry in general.
You talk about training. The Engineering Construction
Industry Training Board and the Construction Industry
Training Board both do training—they do training up
to management level—but it is not in people skills:
inspiring the shop floor to go out and get the projects
done; and to plan, organise and tap into their ability
and knowledge to deliver their areas of work. That is
sadly lacking. There is also the mentoring part to
assist people who are having difficulties, instead of
the bullyboy culture, which has been notorious in
construction. That links to the employment support
unit, which is key. That talks about the set-up of the
project, making sure that everybody is going to be
compliant with the structure of the agreement—the
process of reporting back and the engagement with
the shop floor, which has been sadly lacking.
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How are you going to recruit your work force? There
is a clause in the agreement; it is on the mechanical
side of the agreement, and we will be going back to
EDF to bring that kind of clause in so that we have a
consistent approach across the site. It is about people
having the right to be interviewed. I have just been
reading a report from the CIPD, which talks about the
fact that in construction everybody is self-employed,
so there is no need to interview people. Interviewing
people is about establishing people’s competencies. It
is not about the individual’s ability as a trade unionist
or anything like that. It is about competency to do the
job as a skilled journeyperson.
On inductions, there is involvement of the trade
unions in inductions to encourage people to come into
membership under the agreement and to know who to
go to if there are problems on site, and to utilise life-
long learning. The employment affairs unit will also
be utilised when redundancies are occurring to
provide people with the opportunity to be re-employed
with other companies on site. Then you have
statements of particulars. Obtaining a contract of
employment is near non-existent in the construction
industry for people who are directly employed.
We have talked also about pensions. We did
something that we believed was essential. We have
5% for the employee under the structure, because of
auto-enrolment, but we also have 5% coming in from
contributions on a like-for-like basis. In 2016, it will
be 4% and 4%, as opposed to 4% and 2%. In 2017,
instead of 3% and 5%, it will be 5% and 5%. That is a
significant step forward, because construction workers
have not had a pension scheme like the one people
have in other settings in the industry.
On industrial relations, there are going to be regular
meetings. The site union representatives will be
meeting the companies on a monthly basis, having
local joint meetings with the companies to iron out
difficulties. Then, on a bi-monthly basis, they will be
going into site project meetings. On a quarterly basis,
the national officers, my three colleagues, will be
meeting the client and the senior HR people, or
managing directors of the respective companies, on
site. This is the first time that trade unions have ever
been involved at that level, and it is a major step
forward.
We then come on to skills development, making sure
that everybody is being given the opportunity to
acquire a skill. On the civil side, Laing O’Rourke
came in and said, “Five hundred apprentices, adult
trainees, on that job.” But we went further in the
mechanicals when we sat down to it; we discussed it
further with our shop floor activists and shop
stewards, and on the mechanical side, we have an 8:1
ratio. That is significant. It has never been known in
the industry before. When we did some audit searches
across the country in engineering construction, we
could identify that on average it was a 50:1 ratio. We
have to ensure that we have the right skills to deliver
the next generation; if we do not have the skills, we
shall have to go overseas to bring the labour in. We
have the ability in this country, and we have the skill
sets. We just need to adapt, and we can deliver.
We have adult training schemes. There are adults who
have left school and drifted about—the 18-to-35 age

group; disadvantaged working-class people who are
overlooked. We are there to give them the opportunity
to acquire a skill. That is crucial to everybody. There
are also personal development plans to assist people
through a career pathway, to move from the tea boy
right through to front-line supervision. We also have
skills funding to make sure that we are tackling it and
utilising the resources.
A crucial commitment is to get the welfare facilities
right, because many times on jobs welfare facilities
are not in the right place. Everybody criticises the
working man on the shop floor because he has a 25-
minute walk to the canteen. Productive performance
is about planning the job and making sure that the
facilities are in the appropriate locations to utilise the
productivity that can be achieved, and not having
people walking distances. It is about where the cabins
are, where the tea breaks are, and the timing of the
tea breaks, getting the message over to people and
maintaining standards.
We believe that this agreement is a raising of the bar,
taking it to the next level. We are trying to encourage
employers to come away from the approach they
operated in the past. Operating in the past has been a
failure. We have identified for you certain projects
where there was not the engagement of trade union
involvement. That is why we believe that there is an
opportunity to build on this as a core mechanism for
going forward.

Q3525 Chair: That was the longest single answer
that we have ever had in the entire history of this
Committee. It was also done, I think, in one breath. It
was worth letting you give us all that, in order that we
have it on the record, but I hope that your three
colleagues do not feel obliged to compete with you.
Listening to you, it seems to me—perhaps you will
correct me if I’ve got this wrong—that there are three
things that would characterise this agreement. First, it
was client-led, much more than on other occasions.
Secondly, it had the trade unions as partners, much
more than other agreements. Thirdly, it was
comprehensive in the sense that it was an agreement
covering virtually the whole range of activities on the
site. Those three points are the issues that differentiate
this from the normal run-of-the-mill agreement. Is that
true? I see some of you nodding. That would be
sufficient, but as we have said before nodding is not
recorded by Hansard.
Steve Murphy: On that point, you are absolutely right.
Principally, there are three elements to it. It covers the
spectrum of a construction site. There is £16 billion
investment in the site, so this covers everything.
You are right to point out the fact that the trade unions,
as Bernard eloquently said, have been fully engaged
in the process. It is ironic that it is a French company
that is producing our power that has negotiated with
us on this agreement. It comes back to the point that
I was going to make in a wee while about
procurement. Yes, it is essentially that. When we are
building a site like this, there are things that you do
not think about. What are people going to do of an
evening? It is very important; they have to have a
social life. It covers everything, but it is very, very
important that the collective trade unions are engaged
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at all levels of the project. Equally important is that
people on the site are going to be directly employed.
That is key to the industry in the UK.

Q3526 Chair: That is a point that I missed in the
three points I made. There is also the point about
direct employment.
Steve Murphy: Yes.
Kevin Coyne: It can be covered by the phrase “best in
class” for terms and conditions. That is an important
element in the agreement.

Q3527 Chair: There is perhaps a point that is almost
philosophical. Steve, you were saying that it was a
French company and so on, and I wonder whether it
required somebody from outside the British
environment to come in and do something. Phil, did
you want to add something?
Phil Whitehurst: I did, just to make the point so that
the Committee is aware of it. EDF does not build
power stations; it outsources the work to
subcontractors. Getting back on track to
blacklisting—which is what we are here for, and
Bernard quite eloquently painted a full overview of
the agreements with the negotiator—it truly believes
that it can work with the trade unions 100% on
blacklisting, with the structures that Bernard has
highlighted for working as partners with the trade
unions. It realises that blacklisting does exist. It does
not build power stations, but subcontractors do, and
it is these contractors that have been blacklisting our
members. EDF is going to work with us 100%. Being
client-led is the key. Because it is leading it, it can
now audit and run the job. It has never been known
that we get involved with the client. Normally our
involvement stops at the EPC, because the client is
never involved.

Q3528 Chair: What is the EPC?
Bernard McAulay: The engineering procurement
contract.

Q3529 Jim McGovern: If EDF finds out that one of
the contractors is somehow involved in blacklisting,
is the contractor put off site? What is the sanction?
Phil Whitehurst: It would go to the joint project
board, which would decide what course of action to
take. Because we are involved with the client, we can
talk with the client about our findings, and it is
discussed with all the contractors—100%
engagement.

Q3530 Jim McGovern: Yesterday, on a different
subject, we were talking about sanctions, and the
witnesses said that no sanctions had ever been applied.
That was almost suggesting that, because no sanctions
had been applied, everything was perfect and hunky-
dory. The point I am trying to make is that if you find
that one of the contractors working on an EDF site—
Phil Whitehurst: I am sorry to cut across you, but I
shall answer you now because I know exactly where
you are going.
We sit on the joint project board. The recommendation
by the three signatory trade unions involved—I am
sorry, it is four; it includes Prospect as well—is that

if they get caught blacklisting, they will be removed
from the site and another contractor fetched in. It is
not dissimilar from a lot of things, such as when a
company might go bust or something like that. They
just TUPE the employees over to the incoming
contractor, and away we go again. It has happened on
several jobs—not with blacklisting but with
companies going bust or not doing the job right—so
it is nothing that we could not handle. Yes, if they get
caught blacklisting, our recommendation would be to
remove that company from site.

Q3531 Jim McGovern: On the contract that I was
speaking about, there has not even been a hint that
anything like that has been going on.
Phil Whitehurst: Come again? Would you repeat
that?
Jim McGovern: On the contract that we are talking
about, Hinkley Point, there has been no hint
whatsoever that anything like this was happening.
Steve Murphy: It has not started yet.

Q3532 Chair: If a company is caught blacklisting
on site, the agreement is that they are put off. What
happens if they are caught blacklisting on another
site—a different site completely dissociated from this?
Phil Whitehurst: This is why I said earlier, although
I do not want to keep mulling over things, that if
legislation was altered to make it a criminal offence—

Q3533 Chair: I understand that. I understand the
point about legislation, and we will come to that
slightly later. In terms of this agreement, my
understanding of what you are saying is that, if a
company is caught blacklisting on this site and it goes
to the project board, that company is potentially
kicked off the site. What I am not clear about is what
happens if it is caught blacklisting on another site. Is
it still kicked off?
Kevin Coyne: This agreement does not cover that.
What you are talking about, in effect, is self-cleansing.
We hope that this agreement is a catalyst within the
industry so that best practice applies, especially with
blacklisting. In terms of the companies on that site and
their practice elsewhere, we can embarrass them—we
can tell the company and do all those things—but we
have no direct input under this agreement on what
companies do on other sites.
Chair: Thank you. That is helpful. Lindsay, you
wanted to follow this up.

Q3534 Lindsay Roy: What steps are you taking to
make that breakthrough on other sites? Are there any
other sites where this has been a catalyst for
development?
Steve Murphy: I was going to come back to you about
this, wasn’t I?
Chair: Yes. Can we come to that point slightly later,
once we have gone through a bit more of this?

Q3535 Graeme Morrice: To develop the theme of
the agreement, and hopefully preventing the
occurrence of blacklisting, you said a few moments
ago that anyone caught blacklisting on the site would
be booted off, because that is explicit within the
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agreement. Is there anything else in the agreement that
you think is particularly helpful in potentially
addressing the issue of blacklisting?
Kevin Coyne: Yes, there is. Through the employment
affairs unit, there is an audit of the agreement. The
audit would also take the form of auditing applications
through the job application body. We will know
exactly who has applied for jobs and who has been
rejected. Secondly, there is a third-party audit
involved in the employment affairs unit that is part of
the agreement, which will also assist. We believe that
we have built in the mechanisms. We might be a bit
naive about this, but it is the first time that we have
had a go or had the opportunity to do this. We believe
that it can be made rigid and robust, and that we will
be able to analyse what is happening on the site, not
just in terms of blacklisting but also in terms of
contract compliance on all the other issues.
Steve Murphy: Can I come back to the point that you
made earlier? We have this agreement, and, as was
said earlier, we hope that it is going to be a blueprint
for the industry. I shall try to answer your question a
little better. If you are a contractor, you would be
kicked off one of the most prestigious sites in the
country. You will go to another client, but that client
will say, “Why did you get kicked off Hinkley?” As I
said earlier, although it is a huge industry, it is a small
world that we work in. It will inevitably get out, so it
is going to be a form of embarrassment, as has been
said. This is only the first step. Somebody once said
that the longest journey starts with the first step, and
I believe that this is the first step. We need to
introduce this agreement to the whole industry. Again,
we will come back to the point a little later.
To back up what I said about the company going out
to another contractor, under this agreement, as Kevin
said, we jointly audit the site and we audit the
agreement. Out there, we obviously do not. Hopefully
we will in the future, but we don’t if it happens
currently.
There are remaining issues. You asked earlier whether
blacklisting is still happening—the first question. If
you ask what happens if a company blacklists again,
we are answering the question ourselves.
Bernard McAulay: You also have the opportunity
when people apply for a job. If their CVs are not bad,
and constantly not bad, you have the opportunity to
monitor it. If the individual has all the skills to do the
job, you have evidence there. That process will be
followed because, in construction, people do not get
interviewed. We have now put that into the agreement,
and it is a key component to put the onus and
responsibility on companies to treat people correctly.

Q3536 Chair: Are all the issues that you are raising
with us now ones that you think are transferrable to
other contracts, and are all best practice?
Bernard McAulay: Yes.
Kevin Coyne: Yes.
Phil Whitehurst: Yes.
Steve Murphy: Yes.

Q3537 Graeme Morrice: I have one more point.
Often agreements are compromises between the
various parties. I am sure that you would like to see

further improvements to the agreement, but from what
you describe it seems to be not a bad agreement in
general. With regard to the issue of blacklisting, do
you think that there are areas of the agreement that
could have been improved in terms of tackling that
whole area? Do you think it could have gone further?
Bernard McAulay: There is always scope for
improvement in all agreements. Looking at the report
from CIPD, it talks about interviewing, pre-
employment vetting, being fair, giving feedback and
transparency. That is crucial, but there has never been
that in construction—because of the volume of people
engaged on a self-employed basis, they do not believe
there is a need to do it. That is crucial; it is changing
the culture of employers to go back to direct
employment.
Kevin Coyne: Importantly, this is the first agreement
to use the phrase “all parties agree that it is not
acceptable for any party to use or make any reference
to any form of blacklisting.” In a sense, as trade
unionists, your members always come to you
afterwards and say, “You should have got that,” when
you only got this. It is work in progress. We are
working on it, and we hope that the mechanisms
involved are things that work and are transparent, and
then we can apply it to other agreements in future.

Q3538 Jim McGovern: You are probably aware that
we have taken evidence from a large number of
witnesses in this inquiry—not only trade union
officials, but construction workers. The constant
throughout has been that people who raise health and
safety issues find themselves blacklisted, either
knowingly or unwittingly. Do you think that this
agreement addresses that problem to make sure that
there will not be a problem—that, if anybody wants
to raise a concern on health and safety, they can do so
without fear?
Phil Whitehurst: Bear in mind that with this
agreement, there is a nuclear safety culture that comes
into it, which is far above the bar of normal
construction sites. With EDF’s awareness of safety at
generating stations and nuclear, it is going to adopt
the same safety culture on the construction side. There
will be active safety reps and everything is set up; I
think Nigel Cann gave you evidence of what they do,
with the bulletin boards and everything.
I am not here to fluff up EDF’s pillow. At the end of
the day, we are negotiating what we think is a best in
class agreement, but on your question, the safety
culture there is going to be far higher than it is on
other sites. EDF will listen and it will come back then
to the employment affairs unit. There is a structure
built into it to answer every safety question, and safety
reps will be taken seriously.
On blacklisting, there is employment brokerage,
where everybody who applies for a job has to go
through safety vetting and everything, so everybody’s
applications will be monitored, and also the replies to
the interviews, which Bernard went through with you.
Yes, I think that safety will not be an issue, regarding
blacklisting or ostracising anybody, because in nuclear
they take safety very seriously.
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Q3539 Jim McGovern: I have been a safety rep,
and my background is the construction industry. We
were allowed to do quarterly inspections of sites and
so on, and often the management would say, “If you
try to implement this, the site will be closed.”
Phil Whitehurst: I have had experience of that on
sites myself. It is a known fact on construction sites
that when there is a big lift to be done, or anything
like that, safety is put in a box until the lift is done,
because of the sheer cost of shutting the site because
of safety. Safety reps are not listened to; they have
never been taken seriously. It is happening on
construction sites that Bernard and I are monitoring
now; we had one safety rep who was suspended from
work because he pointed out a safety issue—balancing
a lift with a fork truck. Because that safety rep worked
for an agency and not directly for the employer, they
suspended him and then told the agency that he was
no longer required. It is happening, but we have
enshrined in this agreement for that not to happen. It
cannot happen.
Steve Murphy: I think, Jim, that our expectation from
the trade union side—you spoke about inspections,
and we have all done that—is that this will be the
safest major contract site in the UK, with the right
provision for safety representatives and safety
committees, and with the level of engagement with
the trade unions that was explained to you earlier. We
have to make it the safest.
Kevin Coyne: There is monitoring in terms of the
employment affairs unit. There are three levels. First,
obviously, is the trade union level and the health and
safety role. Secondly, there is anonymous reporting,
which will be fed into the employment affairs unit on
which trade unions sit. You will be able to audit that
as well, and understand the reasons why somebody
felt the need to report anonymously rather than
reporting openly. Thirdly—

Q3540 Jim McGovern: I have actually read that,
but if there is no fear factor any more, why would
some people—
Kevin Coyne: Precisely, but it is a safeguard, if you
think about it. However, we need to analyse why
somebody felt they would need to do it anonymously
rather than openly. On nuclear sites, it is very
important that people are open and that there is a no-
blame culture, in a sense, so that people are not scared
of reporting things. That is absolutely essential within
the whole nuclear industry.
Bernard McAulay: The key to the success of this
project is direct employment. That puts a clear onus
on companies. It will build confidence in the work
force if they can raise their concerns, because the
structure is built in. I am confident, and I am sure that
my colleagues are confident, that the role of the safety
representative will rise.

Q3541 Chair: Before Jim comes in with his next
question, you said that the key issue here is the
question of direct employment. Unless I am mistaken,
the other two unions agree with that. For the record,
is that your view also?
Kevin Coyne: Yes.
Steve Murphy: Absolutely; that is absolutely correct.

Q3542 Chair: We just wanted it on the record that
it was a unanimous view that the role of direct
employment was crucial.
Steve Murphy: The biggest scourges in construction
are full self-employment and payroll companies—on
the record.

Q3543 Jim McGovern: Possibly Ian put this
question to you earlier, Steve, but do you believe that
this agreement could be replicated in other areas,
particularly in the public sector?
Steve Murphy: Absolutely. That is what I wanted to
come on to.

Q3544 Jim McGovern: Related to that is whether
you are aware of any major clients who have
expressed an interest in the document.
Steve Murphy: The supplementary question we can
come to in a second, but first may I say this?
Irrespective of EDF, the biggest client in construction
in the country is the Government. It is huge; about
80% of all construction work in the UK is
Government-procured.
Ironically, as I said earlier, if we can get an agreement
with a French company—which, by the way, is out to
make a profit on this build; it is not doing it for
nothing or because it wants to supply fuel and light to
the UK, but doing it for profit—and the trade unions
as in depth as this, why can’t the UK Government do
the same?
As a supplement to what you were saying, we have
had meetings up in Scotland and we have had
meetings in Wales—with Johann Lamont in Scotland,
and with Carwyn Jones, the First Minister in Wales.
You will have seen in evidence what came out of
those two Parliaments. It is very important. Advice
was given to councils in Wales about blacklisting, and,
if any company has been blacklisting, it should not be
part of procurement. But this goes further, doesn’t it?
This really says to clients, “This is an agreement that
can work.”
May I make another point? I said that EDF wants to
make a profit. It wants to make a profit on the fuel,
but it also wants this done in time and on budget, and
it will make a profit there as well. I promise that I
shall come back to your point about Laing O’Rourke
in a sec, but the contractors will want to make a profit
as well. If this is transferable, and I believe that it is,
why can’t the Government make a profit on all the
contracts we have got around the country? I have
talked about hospitals and other contracts.
To answer your question, yes, it is a blueprint. It is a
blueprint that is absolutely needed within our industry.
What other industry employs people as we do? What
other industry kills 40 people a year because people
dare not raise questions about health and safety? What
other industry has blacklisted thousands of workers?
There is no industry other than the construction
industry that does this. To take somebody who is
directly employed and say to them that the only way
that they can have a job in future is to work through
an agency or a payroll company is despicable. That
person may have worked for the company for years—
for decades—but then be forced to work, having to
pay for the benefit of working, for an agency or a
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payroll company. If the Government are serious about
challenging those bad practices in construction, this
is the blueprint for the Government. This has to be
the blueprint.
I make a final point on this. When are we going to
wake up and smell the coffee, and realise how much
money is being lost to the country by full self-
employment and by payroll companies that are not
paying the right level of tax? How much money is
being lost? I can tell you: it is almost £2 billion a
year. Two billion pounds a year is being lost to the
Exchequer through full self-employment in
construction. We can do better than this, can’t we, by
direct employment?

Q3545 Chair: Lindsay, you wanted to come in here.
Steve Murphy: I am sorry, but was it the question
about Laing O’Rourke? I wanted to come back to you
on that.
Lindsay Roy: Yes.
Steve Murphy: I tell you now: with this agreement
and the contract, Laing O’Rourke was kicking and
screaming at the agreement, and I am sure my
colleagues will bear this out. It was kicking and
screaming. Although it wanted the contract, it did not
want to sign up to it with all the benefits that were in
it. Eventually it did, but it did not want to. It certainly
would not want to take it out of Hinkley and put it in
somewhere else unless it was absolutely forced to.
That is why I am coming back to procurement. It
came kicking and screaming. It wanted a piece of the
action, but did not want all the agreement—it really
didn’t—until EDF, the client, said, “Either you have
it or you leave it,” and it had it.

Q3546 Jim McGovern: Laing O’Rourke did a
major project in Dundee, a shopping centre, about 10
or 15 years ago. When anybody started there, on the
day they started, they got the hard hat, the Totectors,
the overalls and a union form. That was from Laing
O’Rourke. I must say that UCATT had a very good
organiser at the time in Steve Devine.
Steve Murphy: Steve was brilliant, yes.
Jim McGovern: So I am surprised in a way that it is
being portrayed as the villain of the piece. I have
always regarded McAlpine’s as the villain when it
comes to blacklisting.
Steve Murphy: I can only say as I find. To be fair,
Laing O’Rourke employs direct. There is no question
about that. It employs direct but, when we see it
kicking and screaming when coming to the table to
sign this agreement, it is a problem. When it does not
allow us on certain sites around the country, it is a
problem. There is something there that is not right. I
would not have raised it if it was utopia.

Q3547 Lindsay Roy: Have you tried to introduce
this blueprint at any other site projects?
Steve Murphy: We call it a blueprint, but the ink is
only just drying. No doubt, as I said earlier, what we
are saying to politicians—local politicians and
particularly shadow Ministers—is that this kind of
agreement has to be the norm in future.
Kevin Coyne: The point has been well established that
it is client-led, which is a new phenomenon. What we

are doing, certainly within Unite, is talking to the
other nuclear new build companies: NuGen and
Horizon. We will be putting forward the agreement as
one which—

Q3548 Chair: Are NuGen and Horizon new build
companies in the nuclear industry?
Kevin Coyne: Yes, in the nuclear industry; at the new
Wylfa plant, which is Horizon, and the new one up at
Sellafield. That is quite apart from Sizewell, if they
build that. They are all major, massive projects that
will be undertaken, possibly, over the next 20 years.
We see this as the blueprint for the whole of that
industry, and obviously for other major projects.

Q3549 Chair: Can I clarify this? During another
inquiry, we visited Dounreay and were struck by the
safety culture there, even having to hold the railings
when we were walking down the stairs. You could see
the mentality of it. Given that the other examples that
you hope to take it on to are both also nuclear power
stations, is this an agreement that is much more
applicable to that particular industry than to anything
else in general?
Bernard McAulay: No, because we have to look at
the other infrastructure projects that the Government
have on the drawing board. On the basis of that, the
trade unions will be seeking meetings with those
prospective clients, because we want to raise the bar.
Kevin Coyne: In answer to your question, we are
using this as a model that we will take to other
employers. I believe that you set the alarms off at
Dounreay with your watch.

Q3550 Chair: That’s right. Can I be clear about the
question of why the client was prepared to sign up to
this, and why Laing O’Rourke seemed to be opposed?
I want to clarify two things: first, whether the
arrangement—the deal struck here—is going to be
more expensive; and, secondly, whether it is going to
be slower. If it is less expensive and quicker, I cannot
quite understand why anyone would not want to sign
up to this, and why in particular people like Laing
O’Rourke would not want to sign up to it.
Bernard McAulay: That is clear. As I said earlier, the
industry has a culture of claims. In ECF’s report, the
findings were that the client stood back and allowed a
claims culture to develop. They would go in on price
and then hold the client to ransom. I’ll give you an
example. When Lindsey Oil was built, it was
supposed to be done in 900,000 man hours and cost
£250 million. The final cost was 2.3 million man
hours and £533 million—£283 million over budget—
because the job had not been designed prior to its
starting, and design changes then took place. These
are the problems in the construction industry.

Q3551 Chair: I understand that. The Scottish
Parliament ran over time and over budget as well;
Government procurement frequently runs over time
and over budget. It is not exclusive. What I am not
clear about is that if this sort of arrangement is likely
to be less expensive and more effective, why should
employers or clients not be beating a path to your
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door? We should not need to persuade the
Government; they should simply adopt it.
Steve Murphy: Again, it is a really important
question. There has been a culture in the industry for
a number of years now, and it goes back to the fall-
off of employment and all that from the 1960s. They
did not want to engage with the trade unions. The
employer has never really wanted to engage with the
trade unions, and I shall give a brief example.
The CIJC working rule agreement covers between
350,000 and 500,000 construction workers. Since
2009, we have been banging the drum about getting a
working rule against blacklisting. It was not until last
year that we were able to get a working rule in there
about blacklisting. It is a voluntary agreement. Will it
achieve anything? We shall see—at least we have it
in there—but they are not beating a path to our door.
What we have in this agreement is engagement with
the trade unions. That has never happened before, so
it is a huge culture change within the industry.

Q3552 Chair: I understand that point, but I am not
clear about why, if it is seen to be less expensive and
enables them to deliver projects on time, your clients
are not beating a path to your door. Why might we
have to persuade the Government of this? Surely they
should be saying, “Well, if this is the new holy grail,
of course we accept it.”
Steve Murphy: What we have said is that this is going
to be a blueprint for the industry—not just the nuclear
industry, but the construction industry. If this works,
Ian, I am hoping that the clients and the employers
are going to be beating a path to our door. I really am.
The proof of the pudding is going to be in the eating.
We firmly believe, and EDF firmly believes—and I
am convinced that Laing O’Rourke believes—that this
will work. Engaging with the work force and engaging
with the trade unions will work. As I say, it is difficult
for us to answer your question at this stage, because
it has not been implemented yet.

Q3553 Lindsay Roy: The long presentation you did
was very helpful, and you have probably covered
some of the points I want to make, so we might get
quite short answers. On the relationship between
casual labour—or the casualisation of the work
force—and the use of the blacklist, do you want to
make a comment about that?
Steve Murphy: Would you repeat the question?
Lindsay Roy: Given the relationship between the
casualisation of the work force and the use of
blacklists, how does directly employing workers help
to protect them against blacklisting?
Bernard McAulay: Directly employed people have
employment rights. They have their rights, and they
have the opportunity to use the internal procedures of
the company, but people employed by payroll
companies or through agencies and the self-employed
have no rights and no redress whatsoever. There is a
difference. It is about redefining that culture and those
individuals accepting responsibility to address the
issue at first hand and then involving the trade unions
at the appropriate level.

Q3554 Lindsay Roy: We still have agency workers.
I have them in my constituency. How can they be
better protected?
Steve Murphy: By getting rid of agencies and having
them directly employed. Let me talk about the payroll
companies as an example, and you can include
agencies in this.
I said earlier that some of our members—I know as a
fact, so this is not anecdotal; I have evidence—have
been moved from direct employment. They have
worked for a company for 10, 15 or 20 years, but have
then been told, “Because of the difficulties that we
have in the construction industry with getting jobs
etc., you must go and work for this payroll company.
You’ll still come and work for me and you’ll still do
the same job, but you’re employed through a payroll
company.” When you are employed by a payroll
company—this is how people are employed in our
industry—you have absolutely no employment rights.
You have no sick pay, no holiday pay and no pension.
You can join the trade union, but they will say that
there is no value in joining a trade union. You can be
hired and fired at will. You cannot go to an
employment tribunal if you have any issues or
problems. These are massive issues, and these people
who are working for payroll companies and agencies
are in a desperate situation.

Q3555 Lindsay Roy: Is it your contention that a
change in the law is necessary?
Steve Murphy: I absolutely believe it. I absolutely
believe that, without that change in legislation, this
will perpetuate.

Q3556 Chair: I am not clear what change you want.
Steve Murphy: We want direct employment for a
start.

Q3557 Chair: I understand what you want, but I am
not sure what legislative change you are looking for.
Steve Murphy: We are clearly saying that there is no
room for payroll companies in the UK.

Q3558 Chair: Let me be clear. You would make
payroll companies illegal.
Steve Murphy: Yes.

Q3559 Chair: There are no circumstances at all in
which you believe that payroll companies could be
justified.
Steve Murphy: Absolutely. I cannot see any
justification. As the leader of a construction union in
this country, I cannot see any justification whatsoever
for payroll companies—none whatsoever. There are
no employment rights, no sick pay, no holiday pay
and no pension—all the things that I have talked
about—and at the end of it I’m paying that payroll
company between £15 and £20 a week to pick up
my payslip.

Q3560 Chair: May I pursue this a little? We have
had a sub-debate about zero hours. In general, people
think that zero hours are a bad thing, for all the
reasons that you will understand, but we have heard
the defence of zero hours and the argument that there
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are some circumstances in which zero hours are
justifiable. They can suit people’s needs and allow
people to dip in and out of the work force, so a blanket
ban would not be appropriate. Although I understand
that you have hostility to payroll companies, I am not
clear whether you would concede that there are any
circumstances in which anybody could be employed
through a payroll company and it would actually be
suitable to the circumstances.
Steve Murphy: Agencies are different.
Bernard McAulay: When payroll companies first
came in—they were introduced when Gordon Brown
was Chancellor—it was for IT, but from IT they have
spread across industry. Employers have sought to
manipulate that, putting people at a disadvantage. On
the point that you make, there is legislation about
flexible working, and that could be implemented.
Zero-hours contracts are not a new buzz phrase. They
have been in since 1972, when the Ted Heath
Government brought in agency legislation. It has
come to the forefront now, because of the abuse that
is going on and the public outcry, but they have
always been there.

Q3561 Chair: Because something is abused, there
may be an argument for tightening the rules to stop the
abuses. If Gordon Brown brought it in, presumably it
must be a good idea. The question is whether you are
being slightly too extreme in your view by saying that
they should be entirely outlawed. Maybe I
misunderstand it. Can you clarify for me what the
difference is between payroll companies and
agencies? I always thought of the two terms as being
virtually the same. Presumably you would regard
agencies as acceptable, but payroll companies as not
acceptable, or have I misunderstood that?
Bernard McAulay: No. When people go to an agency,
the agency will say to them, “One, you can go direct
employed; two, you can go on a CIS4; or, three, you
can go through a payroll company, and these are the
advantages for you if you go through the payroll
company.” They then ask them to sign the form.

Q3562 Jim McGovern: What would be the
advantages?
Bernard McAulay: The advantage is that they would
pay less in tax and national insurance contributions.
Phil Whitehurst: What they also do is to put a price
tariff on it. They say, “You could work PAYE, with
full national insurance, but you will be on, say, £10
an hour. If you work for a payroll company, you will
be on £14 or £15 an hour, and we will channel your
wages through our system, but we are going to charge
you £20 a week for doing it.”
Steve Murphy: An accounting system.
Phil Whitehurst: Yes, an accounting system. They
will charge you £20 a week for doing it, but you will
pay £70 or £80 less tax. It is tax avoidance. That is
what it is all about, so the lad thinks, “I’m getting £50
or £60, or whatever it is, for nothing. I’m having to
pay them £20 for doing it, but I’m getting £50 out of
it.” What they do not understand, when they are being
pushed in that direction, is that, as soon as they do
that, they are bogusly self-employed. If you work for
an agency and your card is in, under the agency

legislation, after three months you get equivalent
terms and conditions to the long-term employees of
that company. That is the difference.
Chair: We could spend some time discussing this and
it might be something that we refer to in our report as
requiring additional information. Because you were so
clear about that, I wanted to explore it.

Q3563 Jim McGovern: If an employer says to an
employee who has 20 years’ service, “As of Monday,
we are going to transfer you to a payroll company or
an agency,” presumably they get 20 years’
redundancy.
Steve Murphy: They do not. They will say, “It’s a
continuation of your work for us. You’re still working
for us, but you’re working through a payroll
company.” This is exactly the point that I am making.
You asked me about examples of where it works; you
give me an example. I do not believe that it can work
anywhere in a just and fair society. It does not apply,
because they have signed over to it.
Bernard used the word “manipulation”. A huge
amount of manipulation goes on: “We’re struggling to
get work and we still need to pay your wages. This is
an idea: you can go over to a payroll company.”
Chair: You asked us to give you an example of how
it can be justified. I ought to explain that the way this
works is that we ask you questions, and you answer
them. That’s the purpose. Perhaps we should have
made it clear earlier.
It might be helpful if you agreed between yourselves
or individually to give us a note about the question of
payroll companies, agencies and so on, and the
advantages and disadvantages. We have seen your
report. Will you clarify how that in particular
impinges on what we are looking at here? There are
obviously wider issues that we might want to return
to, so we may look at that subsequently and make
some comment.

Q3564 Lindsay Roy: My final question is this. My
understanding is that labour-only contractors will be
allowed on the site at Hinkley Point. Is that your
understanding? If so, will it be agency workers?
Bernard McAulay: No.
Kevin Coyne: No.
Phil Whitehurst: No.
Steve Murphy: The agreement does not allow for
agency workers.

Q3565 Chair: Does it allow labour-only
subcontractors?
Steve Murphy: Not at Hinkley Point, no. The question
was about Hinkley Point, wasn’t it?
Lindsay Roy: Yes.
Steve Murphy: It is all direct labour.
Phil Whitehurst: It is direct employment by the
principal or subcontractors. Direct employment.
Steve Murphy: Everybody is directly employed.
Bernard McAulay: There is a clause in the agreement
which says very clearly that, if there is a need for
outsourcing on a short-term basis, the permission of
the joint project board is needed. It has to be at that
level; it is not down to the contractor.
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Q3566 Chair: I remember that, when I was involved
with the Glasgow garden festival at Silverburn, where
we were trying to maximise local employment, we
took the view that everybody should be local.
However, we accepted that for some specialist skills—
glass cutting and the rest of it—other people could be
brought in. I take it that the question of bringing in
other people in these circumstances is when there is a
particular focus, a narrow remit and it is short-term,
and it has to be cleared centrally. Those are the
circumstances in which, for instance, labour-only
contractors would be allowed on the site.
Bernard McAulay: May I come back on a particular
point, and something that a lot of people may
overlook? For individuals to get on the job, they have
to go through the Scottish disclosure. That takes four
to six weeks for clearance. The question is whether
we get top-up labour from an agency by ringing up
on Monday morning to say, “Can you get yourself
down here tomorrow morning?” to put labour on that
site, but that is not going to happen. It is about
planning and structure to make sure that labour is
available.
Chair: Having to clear people is specific to the
nuclear industry, isn’t it? That is not something that
would apply on every run-of-the-mill hospital
contract. That makes it particularly difficult, or
inappropriate, to have labour-only subcontractors
brought in at short notice. However, in terms of
parallels for other jobs and whether this is a template
that can be applied right across construction, there is
a difference, where they might not have that vetting
system. Right, I think I understand that.

Q3567 Pamela Nash: Bernard, you mentioned self-
cleansing earlier, which the Welsh Government had
put in their policy advice.
Kevin Coyne: That was me, actually.
Pamela Nash: Sorry. First, is everyone aware of the
self-cleansing process?
Bernard McAulay: Yes.

Q3568 Pamela Nash: What are your views on this?
How successful do you think it might be—not only in
future recompense, but in preventing further
blacklisting?
Kevin Coyne: Yes, our position on it—as Phil and
Steve have outlined—is that we believe that there
needs to be legislative change in regard to that, but in
the interim we have said to many companies that one
of the major things that we are interested in is getting
blacklisted people back into work, and to ensure that.
In that sense, it is essential that any of the companies
that have formerly blacklisted recognise what they
have done and open up their panels to employ people
again. I see the self-cleansing aspect of it as being a
very important part of the blacklisting debate, but it is
not the only one. In itself, it will not reform it. What
is important is that legislative change, as we have said.
Bernard McAulay: The key to this, from Unite’s
perspective, is that we are submitting people’s
applications, and for the applications of all those who
have been blacklisted the proof will be in the pudding.
If they are not taken on for jobs and are overlooked,
yes, it is still going ahead. We are saying to the

employers, “Come on; let’s see what your
commitment is.”

Q3569 Chair: May I clarify one thing? You said,
speaking on behalf of Unite, that you are submitting
applications. Are your members’ applications going
through you, or are they just applying direct?
Bernard McAulay: The members have been applying
direct, but they also send copies of their CVs with the
job applications to us, and we pass them on to the
companies. We are saying to the companies, “If you
are genuine about this, you’ll interview people, and
where there are vacancies, you’ll offer them to those
individuals. If you do not offer those vacancies to
those individuals, clearly there is a hidden agenda to
deny people employment.”
Kevin Coyne: That goes hand in hand with the
rigorous recruitment selection procedure, with
competence-based interviews, and then a reason why
people did not get the job—something that goes on in
every other sphere of industry, but never within the
construction industry. It is a really important process.
Phil Whitehurst: The GMB take on it is that we have
a list of people who have been blacklisted, and it is
going through court proceedings and so on. When the
employment brokerage is set up, we will inform those
people so that they can apply for a job with their CV.
We will not put their applications in for them, because
you would actually be spot-balling them. Our line on
it would be that we have a database set up that would
advertise that: “This is who you apply to for the job.
This is the way that it is done. You have to go through
nuclear clearance. Apply for a job.” Everybody would
apply for jobs.
Once they have gone through clearance and gone
through the interviews, as Bernard highlighted earlier,
there is a clear interview path, with a reply saying that
you had got through clearance. If not, they will tell
you why. It is so transparent, and we wouldn’t break
that transparency by giving—we would not
recommend it as such, but we would tell them to apply
for a job and we would soon see. We know that they
have been blacklisted; if there is blacklisting
happening, that would highlight it.
Chair: My understanding is that there is going to be
another vote at quarter to 5. If we can finish before
then, we need not hold you until afterwards. We do
not have all that many questions still to go, so, unless
there are major issues that you want to raise, perhaps
you can try to keep the answers a little shorter. We
will still give you the opportunity at the end to make
any additional points.

Q3570 Pamela Nash: I can ask everything else in
one question. How much did self-cleansing feature in
the negotiations for Hinkley Point? Are each of the
unions satisfied that the companies involved in the
contract have sufficiently self-cleansed? If not, why
enter into negotiations with them for this contract?
Bernard McAulay: On self-cleansing and Laing
O’Rourke, you have heard from Steve, and I can
speak on the mechanical side. I know that Crown
House has not been invited to tender for the job
because of its approach over the last two or three years
with BESNA about cutting people’s wages. We have
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serious concerns about Crown House on the
mechanical side, but on the civil side my colleagues
are approaching Laing O’Rourke for access to the
sites. Laing O’Rourke is very provocative in making
us jump through hoops to gain access to sites. The
only time that these companies will do anything about
it is when redundancy consultations take place.
Steve Murphy: Pamela, may I answer the question a
little more? I said earlier about kicking and screaming
when coming to the table and all that, but part of the
process was that EDF went through its processes with
its contractors as well. Although we agreed and
negotiated the agreement, we can’t always negotiate
with the contractor—the preferred contractor, as it
were.

Q3571 Chair: Sorry. Can you run that past me
again? What was the last point you made? You
can’t—
Steve Murphy: We cannot negotiate, can we, with
EDF on who it is going to get in as a contractor? It
will negotiate there. EDF will say, “This is going to
be the agreement.” It will invite contractors to apply
for the job. It goes through its particular process, but
I don’t think we were ever—
Kevin Coyne: I think there’s something in the sense
that we said at the outset that there are very few
companies that have not blacklisted at one stage or
another, although we know the evidence is limited.
Chair: I understand that.
Kevin Coyne: That is important when considering the
answer to your question. Your question was, “Why
haven’t you done something to prevent them getting
on the site if they have not self-cleansed?” The answer
to that is that I don’t think we are in that position. We
would be much happier anyway if they held their
hands up and said, “Okay, we’ve got procedures now
in place and we want to employ people.” You have
only so many contracting companies in the UK, and
all of them at one stage or another have been involved
in some form of blacklisting. What we are saying is
that in future we want blacklisted people re-employed,
and we want the processes to be open and transparent
in the interview system—if they go down that road.
At Hinkley Point, they are going to go down that road.

Q3572 Pamela Nash: I understand. When I first
asked the question about whether it was discussed
during the negotiations, you all shook your heads, so
it was not discussed at all.
Kevin Coyne: No.

Q3573 Pamela Nash: Was that something that you
would like to have brought to the table, or was that
discussed within your own trade unions?
Kevin Coyne: We will be monitoring; we will be
auditing. Obviously the phrase “self-cleansing” is
emerging now from other areas. It was not something
that we had at our disposal.

Q3574 Pamela Nash: I appreciate that it might not
be that phraseology, but it was in terms of companies
looking back and compensating victims of blacklisting
before being awarded these huge contracts.

Bernard McAulay: On the mechanical side, that
scope of work is still out to tender. It will be another
12 or 18 months before the contracts are awarded. We
will be working with people in the industry to address
concerns, and I am quite sure that, if we know that
there are companies with a proven record, we will be
bringing that to the attention of the joint project board.

Q3575 Chair: I want to be clear, in terms of our
recommendations, that had the negotiations that are
taking place at the moment between the unions, the
Blacklist Support Group and the employers been at a
more advanced stage when you were negotiating this,
the whole question of self-cleansing would have been
incorporated. You hope and intend to have that in
future, but it just wasnae timeous.
Kevin Coyne: Exactly.
Bernard McAulay: Exactly.
Chair: That is helpful.

Q3576 Sir James Paice: Gentlemen, I want to
change the subject, if I may, to the proposed
compensation scheme for those who have been
affected by blacklisting. Mr Murphy, we have a report
of your remarks where you are quoted as describing
the proposition as a complete travesty of justice.
Would you like to add to that? After that, I would like
to hear the other unions’ view on the proposed
packages.
Steve Murphy: I stand by those remarks. The proposal
as it currently stands has a gagging clause. If people
were to accept £1,000 now, it is finished, irrespective.
There is a year’s grace on the proposal; you can have
only a year. We are not going to be able to find people
within that year, so it is a travesty because as it stands
now people would lose out. The level of
compensation, by the way, we believe—this is
collectively among the joint trade unions—is not
anywhere near high enough.
Phil Whitehurst: They are after a cheap package to
vindicate what they have done. As Steve said, it is a
travesty of justice, and putting a gagging order on it
as well is an absolute shambles. From the GMB
perspective, if it stays the way it is, every case will
certainly end up in court.

Q3577 Sir James Paice: And Unite?
Bernard McAulay: Yes, it is similar to my colleagues.
The way that they have tried to exclude the trade
unions and deal directly with individuals clearly
shows contempt. The paltry amount of £1,000 and the
other requirements are simply not acceptable.
Kevin Coyne: What we would be saying is that the
level of hurt and the level of damage to the families
over the years is by no means significantly met, even
in your wildest dreams, by that level of offer. That is
what I do not think is understood—that level of hurt
and damage to both family and prospects as a result
has damaged them permanently. They have lost
money for a start. Secondly, we know from people
who have been affected that it has emotionally
damaged them and so on. In any other legal case
where there was an admission of guilt in that regard
about particular individuals, there would be a chain
and a scale of damages to be awarded. This in no way
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goes near that. It does not try to identify that. Indeed,
it seems to us to be brushing it under the carpet.

Q3578 Sir James Paice: Just to pick you up on one
point, I am not here to challenge you on your views.
Because of what you have just said about where there
is an admission of guilt, am I not right that it adds
motivation?
Kevin Coyne: There is no admission of guilt. Sorry,
perhaps I should have said that there is an acceptance
that something went on; I have rephrased it.

Q3579 Sir James Paice: Can you bring us up to
speed on where the negotiations are? Are you still
in negotiation with the group of businesses that are
involved? What is the current state of play?
Steve Murphy: We are still in negotiations.

Q3580 Sir James Paice: Your seemingly pretty
unanimous view of the proposals has not actually
taken you away from the negotiations at all. You listed
three things: the one-year period to find those affected,
the low level of compensation and the gagging clause.
Are some aspects more of a sticking point than others
in your discussions?
Steve Murphy: We have a joint legal response from
the three trade unions, which has gone to the
companies, and there is a face-to-face meeting with
the companies in the very near future.

Q3581 Sir James Paice: You do not want to tell us
any more about it.
Steve Murphy: No.
Chair: They don’t necessarily want to negotiate
through us.
Sir James Paice: I appreciate that. That is probably
as far as we can go.
Chair: It is worth putting on record the fact that I
and the Clerk to the Committee have been meeting
privately with representatives of the unions and the
Blacklist Support Group on the one hand, and the
employers on the other. We recognise that things are
moving towards face-to-face talks, if not necessarily
at the stage of expecting a settlement to be announced
immediately. We have certainly made known our view
that, if there is to be a negotiated settlement, that is
infinitely preferable to any imposed settlement. We
have communicated, after discussion with the
members of the Committee, our view that an imposed
settlement or an attempt to impose a settlement would
be at variance with the idea of self-cleansing. That
would not be helpful in the circumstances, but we are
hopeful that an agreement will be reached between the
relevant parties, taking account of the quite legitimate
interests that both sides have in this.
Again, it is worth formally putting on record the fact
that we have written to all the companies that we are
aware of as having been involved with the Consulting
Association, and that have not signed up so far to the
joint industry approach in terms of compensation. We
are seeking clarification from those companies why
they have not signed up to this compensation scheme.
Again, once we have had the replies—or if we do not
get replies—it is probable that some of them will be
called to give evidence to us in due course. That

would no doubt be a hearing of interest to a number
of the people involved.
Jim, are there any other points that you wish to cover?
Sir James Paice: No.

Q3582 Chair: We are coming to the end—of the
first half. May I ask whether the other members of the
Committee have any additional points that they want
to raise? No.
When I spoke to you informally before we started, I
indicated that at the end we would ask you whether
there were any answers that you had prepared to
questions that we had not asked. I doubt very much if
Bernard has any.
Bernard McAulay: I hope you noticed that I kept
fairly quiet.
Jim McGovern: It was an abbreviated version of
Fidel Castro.

Q3583 Chair: It was very much the abbreviated
version of Fidel Castro. I wonder whether the others
had anything that you wanted to put on record. In
particular, I know that there was some mention made
by Phil of legislative change being sought, but I am
not entirely clear whether that was covering the terms
of this agreement or whether it was other issues.
Perhaps you would give us an indication, as well as
any other final points that you want to make.
Phil Whitehurst: Seeing as I made the point, it is a
broad statement. I know that we are here to talk about
Hinkley Point and the agreement, and I believe that
the agreement will work, but time will tell. You don’t
know until you suck it and see. I think in my heart of
hearts that the agreement will work 100%, but getting
back to changing the legislation it is a broad band.
We are not only trying to stop blacklisting on its own.
We are committed to stopping blacklisting per se—
just finishing it. You cannot make a statement like that
for Hinkley and just hope that they are going to
change the legislation. It is across the board, and
everything to do with payroll companies and all that
we have talked about today is linked to that statement.
If it was made a criminal offence, punishable by
imprisonment and unlimited fines, that change of
legislation alone would alter that side of it. That
would stop it, or it would be a big enough deterrent
for the companies to stop.
The second part of what I wrote was making it a
statutory right to give the unions access to every
workplace. Then you would get access into the
workplace to head it off at the pass. You would know
what was happening. Those two go arm in arm; linked
together, they will completely stamp out blacklisting
in this country. That is the GMB opinion—not my
opinion, the GMB opinion.
Steve Murphy: To back up what Phil has said, we
touched earlier on the levels of compensation being
totally inadequate—reprehensible. What blacklisting
did to people’s lives is outrageous. We know of cases
where people were very close to suicide or where they
have lost their families, and of where good trades
people, because they raised issues about health and
safety, all of a sudden found themselves out of work
and could not get a job again for 20 years, and then
lost their families.
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If we are going to stamp anything out—if we are
going to make sure that blacklisting never occurs
again in the UK, not just in construction, but in other
sectors—we have to bring in legislation. We have to
bring in legislation that makes it a custodial offence if
you are found to have blacklisted anybody. That really
sums up what I hope can come out of this Committee.
Kevin Coyne: I concur entirely with those two
contributions, but I wanted to say something that
differs. Halfway through, you asked whether it is
significant that EDF is a French company. I would say
in conclusion that it is very significant. It is the
operation of social partnership with a European
dimension that has had a significant influence on this
agreement. It is reflected through its approach to
industrial relations and industrial affairs. It is with the
company generally, but importantly in this agreement
it engages in partnership with unions and contractors.
We hope that it is a very successful agreement for the
future, but it is the application in principle of the
social partnership arrangements as we envisage them.

Q3584 Chair: Two things arise from this. First, we
have not spent all that much time discussing the
question of legislative change, and we will have to
decide at some stage whether we want to go down the
road of examining that as well, because that takes us
considerably beyond what we were originally looking
at. It would be helpful if we could have from
yourselves a brief note, either individually or
collectively, about the legislative change that you have
in mind. We could then consider whether we wanted
to include that in our recommendations as being
something that required further examination, or take a
view on it.
Secondly, there is a point that I should have picked
up earlier. Regarding the CIPD, or the Institute of
Personnel Directors—we have had them before us, but
I forget the initials, and I have never been entirely
clear whether they are part of the solution or part of

the problem—can I clarify whether it has been
involved in any way at looking at any of this, or
expressed a view on the merits of this? We may want
to speak to it at some point about its view of this deal.
Steve Murphy: I do not think that it has been involved
in this agreement.
Kevin Coyne: Did you mean the agreement?
Steve Murphy: The only bodies involved in the
agreement have been EDF—

Q3585 Chair: Has it expressed a view on it, saying,
“This is jolly well done chaps,” or anything like that?
Bernard McAulay: In the documentation, there is the
latest correspondence from it about pre-employment
selection. It is dismissive when it comes to
construction. It talks about blacklisting and then
moves on to the self-employed, saying that there is no
need to have any procedures in place to interview or
to feed back to individuals. That was in the findings
from the reports and information that it has had sent
back to them.
Chair: That is very helpful. If there is nothing else, I
thank you very much.

Q3586 Jim McGovern: I am interested in what
Steve was saying about it not applying only to the
construction industry. I am reminded that I had a half-
day’s debate here on the subject of blacklisting. One
of our colleagues, a former miner who was imprisoned
during the miners’ strike, obviously found himself on
a blacklist, but it was not only him. His wife, a social
care worker, was blacklisted because he was married
to her. They could not get a job. It certainly goes
beyond the construction industry, although that is
where it is most prevalent.
Steve Murphy: Absolutely. It happens with journalists
and in other sectors as well.
Chair: Okay. On that note, thank you very much for
coming.
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Written evidence

Supplementary Written evidence submitted by Skanska

I refer to the Committee’s Interim Report, an advance copy of which I received from you on 15 April 2013.

First, thank you for sending me a copy of the Interim Report. Skanska will, of course, review the Interim
Report in detail but, in the meantime, I am grateful that the Committee has acknowledged the extent to which
Skanska has faced up to its responsibilities, our co-operation with the Information Commissioner, and the
fundamental changes we have made to our working practices and culture in recent years.

I would though wish to make an initial comment on one of the conclusions drawn by the Committee, namely,
the contention that Skanska has claimed that the use of TCA was dependant on one individual (Mr. Quant)
and that no-one else in the company had any inkling that people were being checked against a database.

I would like to draw the Committee’s attention to the following:

1. Whilst I confirmed that Mr Quant was Skanska’s primary contact with TCA and organised how it
worked within Skanska (Q2115), I also said that:

(a) Skanska was “certainly not claiming the rotten apple defence here at all” (Q2172); and

(b) Skanska wanted to take corporate responsibility for this issue (Q2069).

2. I did seek to make clear in my evidence that, whilst I was not aware of TCA being used (having
only joined Skanska in October 2007), others within Skanska were aware that reference checks were
being done with TCA. For example:

(a) Q2075: the decision to use TCA on a project was taken by Mr Quant or one of the HR team
in an individual Skanska operating unit;

(b) Q2123: nominated HR contacts within the operating units were aware of the referencing
checking procedure;

(c) Q2128–2129: individuals on site were aware that reference checks were done;

(d) Q2131: the Board were aware, to varying degrees of knowledge, that a reference checking
process was in place and that references checks were done; and

(e) Q2148: the decision to use the service was ultimately taken by local HR managers.

I must admit that I had thought that this point had been understood by the Committee. For example, the
Chairman had acknowledged, in relation to the use of the referencing service, that “Lots of people in your
company were doing that...” (Q2170).

3. Further, following receipt of the transcript of the hearing, and as you are aware, I did clarify certain
of the answers I had given to the Committee to ensure they were accurate and complete. This
included my answer to Q2107 (which the Committee refers to at paragraph 49 of the Interim Report)
where I clarified that payments to TCA were known about in the company by people other than Mr
Quant. For convenience, I enclose a further copy of my Additional Comments dated 28 March 2013.

Skanska is keen to co-operate with the Committee and to ensure that the information we provide is, to the
best of our knowledge, accurate and assists the Committee with its inquiry. Whilst I do, of course, recognise
that it is for the Committee to draw its own conclusions on what we have said, I do wish to draw the above to
the Committee’s attention so as to avoid any misunderstanding.

Additional Comments from Harvey Francis

Following a review of the uncorrected transcript of oral evidence taken before the Scottish Affairs Select
Committee on 5 March 2013, I note that there were certain questions asked by the Committee where I said I
would revert to the Committee following the hearing. I deal with these questions below:

1. Question 2051—the Committee asked whether Skanska’s predecessor companies, Trafalgar House
Construction and Kvaerner Construction, were involved with the Economic League. I understand
that the Economic League ceased to operate in around 1993. Given the passage of time, it is therefore
difficult to give a definitive answer. However, based on further investigation, it is the recollection of
some individuals that Trafalgar House Construction (as the company was then) was a member of
the Economic League. Based on this, it seems likely that Trafalgar House was involved with the
Economic League.

2. Question 2092—the Committee asked whether any explanation was given to any person who was
refused access to site as a result of a reference check with the Consulting Association. Our
investigation revealed that generally a Skanska line manager would be informed, and the line
manager would then advise the subcontract company. As these discussions took place verbally there
is no definitive evidence of what was said, though there is a recollection that where security checks
were also done, this may have been given as the reason for any refusal.

3. Questions 2161 and 2162—the Committee asked about Skanska’s track record on health and safety
and whether Skanska had any analysis or evidence that differentiated health and safety on bigger
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projects from health and safety on smaller projects. In relation to Skanska’s track record on health
and safety, overall in the past 10 years Skanska’s Accident Frequency Rate has been reduced to .15
which compares very favourably to an industry average of .55. We have many initiatives to encourage
and promote safe sites and workplaces, some of which I mentioned to the Committee, including near
miss cards, an annual health and safety week, global safety stand downs (so lessons can be learned
from incidents across the worldwide Skanska group), and most recently our Injury Free Environment
(IFE) programme which aims to engender a culture of care and concern across all Skanska
workplaces. Raising concerns about health and safety is actively encouraged through our IFE
programme as well as via our code of conduct whistleblower line (where concerns can be raised
confidentially). In relation to any analysis comparing or contrasting health and safety on large and
on small projects, Skanska does record accident statistics for all its projects but I understand that no
specific analysis is available or is done to compare or contrast health and safety statistics on projects
of different sizes.

4. Finally, on reviewing my responses, I have noticed a couple of points where on reflection I feel the
answers I gave the Committee would benefit from clarification/expansion:

— Question 2065—I referred to there being three “HR Directors” within Skanska at the time I
joined the company in October 2007. To avoid any confusion, I should make clear that, whilst
that title is correct, the “HR Directors” I refer to were not statutory directors of, and did not sit
on, the main Skanska UK plc board.

— Question 2106 and 2107—in relation to the invoices, the point I was making in my answer was
that once an invoice has been signed off and passed for payment, it is unlikely that anyone in
the finance department would be aware of what the invoice related to or raise any query in
relation to it. The finance department would simply pay the invoice once it had the appropriate
authorisation. Payments to the Consulting Association were known about in the company by
people other than Mr Quant (including, as I confirmed at Question 2212, when costs were
allocated to individual projects) though as I said in response to question 2108, I was not aware
of them.

— Question 2124—the figure of 12 people is based on the number of operating units that were in
existence at the time the Consulting Association was shut down in March 2009. From time to
time during the period that Skanska and its predecessor companies used the Consulting
Association, there would have been more than 12 people who would have used or been aware
of the process in total.

— Question 2126 and 2127—Over the period that Skanska and its predecessor companies used
the Consulting Association, there were other individuals who would have made the decision
whether to allow someone site access following a reference given by the Consulting
Association. Equally, there were from time to time people other than Stephen Quant who would
make the decision whether to allow someone site access. One of these, as I mentioned later in
my evidence, was John Dickinson.

— Question 2216: in relation to whether at the time Mr Quant was the Consulting Association
chairman this was known about within Skanska, I should be clear that this was not identified
by our investigation and my answer was based on that. We are now aware that Mr Quant had
been a past Chairman of the Consulting Association finance committee.

March 2013

Written evidence submitted by GlaxoSmithKline (GSK)

We noted that GlaxoSmithKline (GSK) was mentioned as a former client of CAPRIM in your recent inquiry
Blacklisting in Employment and I wanted to provide you with some clarity on our involvement with this
company, for your records.

In 2000–01, at the height of animal extremist activity in the UK, GSK was approached by CAPRIM. We
decided to retain the company to help us to understand any strategy behind the violent incidents and threats
(there were upwards of 3,000 incidents in the first half of 2001 alone)—along with the principal extremists
behind the activities. This was part of our ongoing risk analysis work.

Over a three month period CAPRIM provided us with two or three basic reports that did not match our
expectations in terms of providing some indications of who in GSK could next be a potential target for
violent attack.

On the basis of these reports we decided to discontinue our engagement with CAPRIM, since the information
provided did not add value to our own risk assessment work. We have not done any work with the company
since that time.

May 2013
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Supplementary written evidence submitted by the Information Commissioner’s Office

I read the recent Blacklisting in Employment: Interim Report of the Scottish Affairs Committee with interest
and am pleased that we have been able to assist your Committee with its Inquiry. There are two conclusions
in your report that relate directly to the work of the ICO. I can assure you that we take the criticisms in these
seriously and recognise that, despite all our good work, we could have done more. We will learn from our
experience and are already in the process of reviewing how the ICO might improve its performance should we
be faced with a similar investigation in the future.

In your conclusions you recommend that we write to you to update your Committee on progress in alerting
individuals whose data was improperly held by the Consulting Association. In doing so I can assure you that
we remain committed to proactively contacting as many individuals as possible. At the same time we must do
this in a way that is compliant with the legislation we enforce. Furthermore we face some constraints because
of the age and complexity of the information involved.

As you will know, we conducted a pilot exercise using the address matching services of a commercial
service, Equifax. Our pilot included 200 sets of details. We then wrote to the 18 individuals for whom there was
a likelihood of the address being current and correct. We were contacted by the majority of these individuals and
were able to provide those who followed through with a written request with copies of their information.

It may be of interest to you to know that generally the individuals who contacted us were aware of the
blacklisting issue but had not previously been in touch. We believe that the very low number of addresses
confirmed as likely to be up to date by Equifax endorsed our cautious approach to writing out to those for
whom address details appear on the Consulting Association database. Nevertheless, because this pilot exercise
brought some success, we are extending it to all the cases where we are able to provide sufficient information
to Equifax for them to run the search.

We have for some months been in contact with several trade unions and have provided them with information
so that they can match the information we hold against their own membership databases. This has enabled the
unions to contact some of their members and advise them how they can contact the ICO. We have dealt with
many subject access requests as a result, coming either from individuals directly or via legal representatives.

Our close work with the trade unions continues. We recognise that we have a shared objective of proactively
contacting as many individuals as we can and that they are able to offer effective ways to communicate with
individuals that might have been affected.

We have also approached DWP to ask whether they are able to assist us with tracing individuals through
National Insurance Numbers in cases where these have been recorded. The DWP/HMRC, after checking that
they have the necessary powers, have agreed in principle that they are able to assist us. There is now some
detailed work for them to do to achieve this in practice. We have welcomed their positive response and will
be working with DWP to take this forward.

I hope that this provides the update that you were seeking. In total over 3,500 individuals have contacted
our fast track helpline to date and we have provided copies of information in nearly 380 cases.

I note that the Scottish Affairs Committee is now calling for further evidence on compensation for those
affected by blacklisting. Whilst we remain committed to assisting your Committee where we can, I am not
sure that there is any further evidence we can supply beyond that already provided both orally and in writing.
For this reason we are not planning to respond to your latest call for evidence but if there are specific questions
that you believe we might be able to answer please let me know and we will do our best to be helpful.

May 2013

Written evidence submitted by Unite the Union

Blacklisting in Construction—“a real live conspiracy”

The construction industry has been tainted by the unethical practice of blacklisting for decades. This secretive
and murky process involves the systematic denial of employment to individuals following vetting against a list
of names and associated “information”. Victims of this practice have included trade union activists and workers
raising health and safety concerns. It has destroyed hundreds of peoples’ lives and denied thousands the ability
to earn a living at their trade.

Blacklisting gained public prominence in 2009 following an Information Commissioner’s Office raid of the
Consulting Association, an organisation who maintained a blacklist of workers used by large construction
companies. Information made available after the raid demonstrated the vast sums of money that many major
construction firms have spent on blacklisting activities.1 The Consulting Association was subsequently closed
down, but there is still a pattern of unethical behaviour in the construction industry which clearly demonstrates
that blacklisting continues.
1 See Appendix 15.
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The House of Commons Scottish Affairs Committee is currently investigating blacklisting in employment,
particularly in construction. In its interim report, it found that:

“blacklisting of building workers by big construction companies via the Consulting Association
was no theory—it actually was a real live conspiracy”

and was:

“not convinced that the process would have been halted had it not been detected.”2

Blacklisting is not Reference Checking

The vetting practices identified in this report are not reference checking by employers but blacklisting. This
is not the way that responsible employers conduct reference checks.

In his evidence to the Scottish Affairs Committee in November 2012, Ian Kerr, Chief Officer of the
Consulting Association, admitted that what he was doing did not apply to “a reference in the normal meaning
of the word”.3

The Consulting Association and Links with Crossrail

Despite the closing down of the Consulting Association following the Information Commissioner’s Office
raid in 2009, blacklisting remains very much a huge contemporary problem. Frank Morris (whose case is
outlined in more detail further in this report) is a case in point.

When asked by the Scottish Affairs Committee in November 2012 whether he believed that blacklisting and
vetting still goes on in the construction industry, Ian Kerr, Chief Officer of the Consulting Association, replied:
“I think in some form or another, yes.”4

Evidence to the Committee also revealed that the Information Commissioner’s Office wrote * to Kerr in
2011 saying it had come to their attention that the activities of the listing and referencing of people was still
being undertaken.5 Evidence was also given that some of the companies that were clients of Kerr also had
their own internal databases.6

One of the current projects of greatest concern is the London Crossrail link, Europe’s largest construction
project. UNITE believes that Crossrail and their major contractors are still actively engaged on blacklisting in
an organised and systematic manner, particularly in relation to union membership and the raising of health and
safety concerns. UNITE firmly believes that Ian Kerr’s own verbal evidence to the Parliamentary Scottish
Affairs Committee Inquiry confirms this as when asked about Crossrail by Pamela Nash he replied confirming
that Crossrail was an area in which the Consulting Association had focused its attention and activity:

“Pamela Nash: Another one that is not specified in your list is the Crossrail

contract, and the subcontractors who asked you for information when they were bidding for the
Crossrail contract.

Ian Kerr: There was an awful lot of discussion at our meetings about Crossrail because it was
perceived as going to be a problematic contract, similar to the Jubilee line. We thought that similar
sorts of problems would probably arise. In relation to Crossrail, Balfour Beatty had a lot to say
on that”7

Incredibly, and even more damning, is the fact that some 48% of the blacklisted named in a list provided by
Kerr to the Scottish Affairs Committee8 are employed by companies involved in the Crossrail project.9

2 Blacklisting in Employment: Interim Report, House of Commons Scottish Affairs Committee (April
2013), page 3—http://www.publications.parliament.uk/pa/cm20“, 213/cmselect/cmscotaf/1071 Z1071.pdf

3 Backlisting in Employment: Oral and Written Evidence, House of Commons Scottish Affairs
Committee (April, 2013),, Q1199; Page Ev148-
http://www.pLiblications.parliament.uk/pa/cm201213/cmselecUcrnscotaf/156/156i.pdf

4 Backlisting in Employment: Oral and Written Evidence, House of Commons Scottish Affairs
Committee (April, 2013), Q1396; Page Ev165 -
http .//www.publications.parliament.uk/pa/cm 201213/cmselect/cmscotaf/156/156i.pdf

5 Backlisting in Employment: Oral and Written Evidence, House of Commons Scottish Affairs
Committee (April, 2013),, Q1347; Page Ev160 -
http://www.pubiications.parliament.uk/pa/cm201213/cmselect/cmscotaf/156/156i.pdf

6 Backlisting in Employment: Oral and Written Evidence, House of Commons Scottish Affairs
Committee (April, 2013),, Q1354; Page Ev161 -
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/156/156i.pdf

7 p.24 http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/ucl56-x/ucl56x.pdf
8 Scottish Affairs Committee, Written Evidence, Blacklisting in Employment, A: List of Company Main

Contacts -
http://www.publications.parliament.Uk/pa/cm201213/cmselect/cmscotaf/writev/blackiistino/A.List%20O
f%20Company%20Main%20Contacts.pdf

9 See Appendix 6.
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BFK and the Establishment of a Blacklisting Infrastructure

BFK stands for BAM, Ferrovial and Kier, all of which are large construction firms and who together
constitute BFK as a Joint Venture for the purpose of the Crossrail project. BFK is one of the six consortia
responsible for the implementation of the construction work. Despite the fact that Crossrail and BFK are not
members of the Ethical Trading Initiative they do publically profess to use the ETI’s Base Code in their own
operations and to ensure compliance in the supply chain.10 However, it is clear that an infrastructure of
blacklisting was being prepared before the Crossrail project was even up and running, we know this from the
evidence that Ian Kerr—former Chief Officer of the Consulting Association—gave to the Parliamentary
Scottish Affairs Committee Inquiry into blacklisting.

As the Crossrail project began to take shape and become a reality, the blacklisting strategy developed during
the discussions that took place at the Consulting Association moved from the drawing board to implementation
phase. What is staggering is how openly and blatantly the companies involved put the blacklisting infrastructure
in place at the highest levels without any hint of trying to hide or make this less visible—this is set out below.

A known Blacklister Appointed as HR Boss of BFK—Pat Swift

On the establishment of BFK as an entity, Mr Pat Swift was appointed as the Head of Human Resources for
BFK on Crossrail. According to evidence given by Ian Kerr (former Chief Officer of the Consulting
Association) to the Parliamentary Scottish Affairs Committee inquiry into blacklisting in the construction
sector, Pat Swift was identified as the key company contact for BAM Nuttall who sought information on a
regular basis from the Consulting Association in order to blacklist.11

If BFK claims not to be a company engaged in blacklisting and not undertaking such activities, why would
they appoint a known blacklister to their most senior HR role in the whole Crossrail project ? It seems utterly
implausible to suggest that BFK didn’t know the background of someone they were appointing to such a key
high profile role.

BFK’s Vetting System run by known Blacklister—Pat Swift

Further evidence that a blacklisting culture exists at the very heart of BFK can be seen in the systematic
vetting of workers that BFK required, not only of its own workers, but also of those working for sub-
contracting companies.

The case of Ron Turner, the former Managing Director of EIS sub-contractor, whose contract was
prematurely terminated bears testimony this. In his witness statement to the Employment Tribunal that dealt
with the case of the blacklisted electrician Frank Morris, Turner stated:

“Some time before the start of June 2012, whilst I was talking to one of the Second . Respondent’s
managers, Joaquin Horrillo, in his office, he said to me that there was a problem with one of the
workers we had employed because he was known to be a trade unionist who had caused trouble. I
asked who it was and Mr Horrillo pointed to the Claimant’s [Frank Morris’s] name on a list of the
First Respondent’s workers.

I said “Are you sure?” I said this because I knew the Claimant to be a mild mannered man. I was
surprised that Mr Horrillo said this to me because by that stage the induction vetting process had
already been undertaken by the Second Respondent.

A few days later, I was in the Second Respondent’s main office at Westbourne Park. I was approached
by Pat Swift, the Second Respondent’s Head of Human Resources. He asked me why I had employed
the Claimant because he had caused a lot of trouble on the Olympic site. I replied that if that was
the case, it should have been picked up by the Second Respondent during the induction form process.
Pat Swift offered no answer to that and the conversation ended.”12

Quite clearly the vetting process that BFK had installed and which Pat Swift was personally overseeing was
designed to find and prevent union activists from being hired either by BFK directly or by companies they had
sub-contracted to.

The Kier Company and another known Blacklister as Group HR

Manager—Kathy Almansoor

To reinforce this picture of an all pervasive blacklisting set up in BFK one need only look at another part
of the BFK set up, that of the Kier company. In the Kier Company Ms Almansoor’s name appears as the Kier
Group Human Resources Manager. Ms Almansoor’s name was also given as one of two key contacts between
the Kier company and the Consulting Association in Ian Kerr’s evidence to the Parliamentary Scottish Affairs
10 See Appendix 7.
11 http://www.publ ications.parliament.uk/pa/cm201213/cmselect/cmscotaf/writev/blackiistinfi/A.List%20Of%20

Company%20Main%20Contacts,pdf
12 Central London Employment Tribunal Case No. 2205900/2012 Frank Morris v Electrical Installation Services Ltd, Bam Nuttall

Ltd, Ferrovial Agroman UK Ltd, and Kier Group PLC, Trading as BFK Joint Venture, First Witness Statement of Ron Turner
pp.2–3, see Appendix 8.
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Committee Inquiry, thereby clearly linking the Kier company with blacklisting practices of the Consulting
Association.

Even more damning in relation to evidence surrounding blacklisting practices and the Kier company, is the
fact that a former Kier employee—Mr. O’Sullivan—was actually the Chair of the Consulting Association at the
time he was employed by Kier. Mr O’Sullivan was named as the other key company contact for the Kier
Company in Ian Kerr’s written evidence to the Parliamentary Scottish Affairs Committee.

A Labour Agency Supplying Labour to Crossrail run by a known Blacklister—Danny
O’Sullivan

Even more staggering is the fact that Mr O’Sullivan is now running a labour agency called Danny Sullivan
Limited, which supplies workers to BFK for the Crossrail project. So, in addition to the previous two pieces
of evidence, we now also have a situation where a former Chair of the Consulting Association—who was
identified in Ian Kerr’s written evidence as one of the two key Company contacts between the Kier Group and
the Consulting Association, is now running a labour agency that supplies workers to BFK for the Crossrail
project.

The Crossrail Management Team, Industrial Relations Manager for the whole Crossrail
Project a known Blacklister- Ron Barron

Finally, it is very important not to lose sight of the actions of the overall Crossrail Management Team in
their role as overall project managers and overseers. The Crossrail Management Team includes a number of
companies, one of which is the well know construction company Bechtel. Ron Barron was employed by Bechtel
until late 2012 -the time of the dismissal of Frank Morris—and was deployed within the Crossrail Management
Team as the Industrial Relations Manager for the whole of the Crossrail project. Once again Ron Barron’s
name appears in Ian Kerr’s written evidence to the Parliamentary Scottish Affairs Committee, in this instance
as the key company contact between the Consulting Association and CB&I.

It is important to understand that Ron Barron would not appear as a witness at a Tribunal hearing in 2010
in a case surrounding the dismissal of Philip Willis, something that the Tribunal found surprising given his
critical role in the proceedings and his role as the recruitment manager for the company. The Tribunal further
refused to accept that evidence from Ron Barron could be given by his colleague Mr Braddel as it would not
be under oath and could not be cross-examined.

The Tribunal went on to state:

“The Tribunal concluded that the sole purpose of the TCA database was use as a blacklist. That
much was obvious from the entries and records which were found by the ICO [Information
Commissioner’s Office] relating to the Claimant and several other trade union members, and from
the ICO press release in August 2009 and the enforcement notice against TCA [The Consulting
Association] on 2nd March 2009. The Tribunal did not accept the Respondent’s suggestion that
the list was used simply to assist with reference checks and to ensure all previous employers had
been declared.
Mr Barron used the blacklist for the purpose intended, namely to identify militant trade union
activists and to deny them employment. He consulted it regularly. For example, in the period April
to June 2007 he made 616 checks (cost £1355.20) and in the period July to September 2007 he
made 368 checks (cost £809.60). Each check was on an individual employee or applicant for
employment, and each check cost £2.20.”13

13 Employment Tribunals, case number 1101269/09 8–10th November 2010, see Appendix 9.
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Written evidence submitted by Unite the Union
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Frank Morris—Employment with EIS

As we have seen BFK built a comprehensive infrastructure through which it could implement its blacklisting
activities, and the case of sacked UNITE member Frank Morris demonstrates just how utterly ruthless BFK
were in putting this illegal practice into operation.

Frank Morris was first employed by Electrical Installations Services Limited (EIS) in February 2012 to work
on a tunnelling project at Tower Hill. Subsequently, he moved to work on another tunnelling project, managed
by EIS at Westbourne Park (he briefly returned to work at the Tower Hill project for a short period before
being posted back to the Westbourne project). Both projects were under the scope of the BFK’s C300
Crossrail contract.

Frank Morris—BFK’s Vetting Procedure

Reference has already been made to the BFK selection procedure which they use to vet any potential or
proposed employee that may be hired to work on their projects. The authorisation for the employment of any
employee was ultimately at their discretion and was based on any proposed or potential employee’s clearing
their vetting process. The vetting took place through the use of induction forms that all potential employees
had to fill in, these were then sent directly to BFK management to be vetted (see page 8).14

It is highly unusual that such a large organisation like BFK would check every individual its sub-contractors
employ. This is normally something that is left to the sub-contractor itself, in this case EIS. It is simply not
tenable that BFK were doing this simply to check the references of an individual, and it is clear that the
purpose for the vetting was to check the trade union activities of the person against a blacklist.

This is backed up by the findings of an Employment Tribunal in which Ron Barron—the Head of Human
Resources for the entire Crossrail project until late 2012—was involved in during 2010 Mr P Willis v CB & I
(UK1 Ltd.15 At the hearing into the dismissal of another UNITE member Philip Willis, the Tribunal did not
accept that Ron BarrOn had used the list or database simply to “assist with reference checks and to ensure all
previous employers had been declared” as he suggested. Rather the Tribunal had no doubt that the use of the
list was for blacklisting purposes.

Given that as a consortium BFK apply such scrutiny to every employee including those employed by EIS
and other sub-contractors, it is utterly implausible for BFK to claim at all that they had no idea that an organised
system of blacklisting was operating or that they were not aware that they had known blacklisted in their
employment specifically to carry out the tasks of vetting of workers.

What the evidence indicates is that Frank Morris clearly “slipped through the net” in regard to his
employment on a BFK contract. The first indication that there was a problem with Frank Morris, was raised
in early May 2012 when Joaquin Horrillo, a BFK manager, spoke to Ron Turner, Managing Director of EIS,
and informed him that there was a problem with one of the workers who had been employed by EIS, because
he was a known trade unionist. When Ron Turner requested to know the identity of the named person, Joaquin
Horrillo pointed to Frank Morris’s name from a list, which listed all the workers contracted to EIS.16 It is
inconceivable as to how Mr Horrillo knew that Mr Morris was a “problem” unless he was in fact checked off
against a blacklist.

A second conversation, which this time took place between Ron Turner and Pat Swift (Head of Human
Resources for BFK) confirmed BFK’s dissatisfaction with EIS employing Frank Morris. Pat Swift requested
to know why EIS had employed Frank Morris as he had “caused a lot of trouble on the Olympic site”.17

On hearing this comment, Ron Turner raised the issue of BFK’s vetting process, which Frank Morris had
been through. He said to Pat Swift, that if Frank Morris was a known trade union agitator, surely this should
have been picked up during the induction process. Pat Swift offered no answer to this comment.18

It is clear from the conversations between Ron Turner and both Joaquin Horrillo and Pat Swift, that they
were dissatisfied with Frank Morris being employed on a BFK contract. The assertion of Ron Turner to Pat
Swift, where he indicates that the point of the BFK’s vetting system was to expose known “trade union
activists”, and therefore “don’t blame him if it has failed”, also indicates that everyone was fully aware of the
point and purpose of the BFK vetting process, but that it had failed in this particular instance.

It seems highly likely that after BFK checked the list for a second time or against other blacklists, they
discovered Frank Morris’s trade union activities. This is backed up by the fact that we know Frank Morris’s
name had previously appeared on a blacklist of electricians who had been involved in the Jubilee Line dispute,
when Whistleblower Alan Wainwright exposed the list on his Blog in 2006.19

14 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris, see Appendix 9.
15 Mr P Willis v CB & I (UK) Ltd 2010, case number 1101269/09, see Appendix 8.
16 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Ron Turner, see

Appendix 8.
17 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Ron Turner, see

Appendix 8.
18 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Ron Turner, see

Appendix 8.
19 Alan Wainwright Blog 2006, see Appendix 11.
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Frank Morris Victimised and Intimidated at Work

Once the error had been detected and Frank Morris identified as a known trade union activist, BFK clearly
decided to put the machinery into overdrive and begin a vicious campaign of victimisation and bullying against
Frank Morris.

We know this because on returning to work on the Westbourne Park contract in June 2012, Frank Morris
points out that he received a distinctly frosty reception from a number of people, including his General Foremen
who refused to speak to him. Steve Miller, another BFK manager, tried to engage Frank in a number of
conversations on the subject of trade unions, and this was the first time that Frank realised that BFK
management had discovered that he was a trade union activist.20 Frank was genuinely surprised at this because
he had never even told managers that he was a member of a trade union as he knew how detrimental this could
be. Knowing from previous experience that any correlation with trade union activity could see you quickly
dismissed from a job, Frank decided to seek immediate protection by formalising his union activist role. He
did this by rapidly talking to work colleagues during the ensuing 24 hours and was elected to a vacant shop
steward position.

On being elected shop steward, Frank Morris immediately suffered further detriment and was instantly
limited access to the site.21 He was isolated from other colleagues when he raised a health and safety issue
in regards to the Tunnel Boring Machine. In addition a fellow trade union health and safety representative,
Rod Valentine, was removed from the job when Frank raised an issue regarding Rod’s attendance at the health
and safety committee.22

Following this, Frank was then moved from the main site to a warehouse where he was asked to fix the
electrics. Frank was relocated a second time to a cabin in the site offices where he effectively put into isolation.
Frank Morris complained about this treatment at a health and safety committee meeting whereupon Steve
White, a BFK manager, immediately requested the presence of two other BFK managers before accusing Frank
Morris of attempting to “get the union down here”.23

As a follow up to his treatment, Frank Morris raised a grievance on the 3rd August 2012 and a further
grievance on the 7th August 2012.24

Other health and safety concerns were raised by Mr Garry Gargett of EIS who was subsequently removed
from site by Mr Joaquin Horrillo in August 2012. Mr Gargett took pictures of scaffold materials being thrown
onto live 11,000 volt cables.25 He had printed the pictures as was taking them to his supervisor Mr S Miller
when he was intercepted by Mr. Horrillo who has claimed that Mr Gargett was going to publish the pictures
on the internet and that Mr Gargett should have obtained a permit to photograph on site, in consequence Mr
Gargett was removed from the site.

BFK Terminates EIS Contract to Force out Frank Morris

On the 14th September 2012 the contract between EIS and BFK was unilaterally terminated with immediate
effect by BFK.26 This notice of termination by BFK was issued only 77 days after BFK had entered into a
contract (29th June 2012) with EIS to extend their personnel supply contract until 30th September 201327 and
resulted in 28 of EIS employees being dismissed. Ron Turner—the Managing Director of EIS—states in his
witness statement that he believed the termination of the contract was a direct result of the employment of
Frank Morris by EIS and his presence on site.28 BFK’s argument that the work had finished is clearly not
substantiated by the fact that an extension contract for 18 months had been issued only very shortly beforehand.
BFK clearly believed that the work was going to continue and were satisfied with the work of EIS.

What seems to be clear is that while the presence of Frank Morris on the contract was not welcomed by
BFK, it was tolerated on the basis that EIS was satisfactorily undertaking the work they were contracted to do
and Frank Morris was not involved in any trade union activities. From the treatment that Frank suffered on
his return to Westbourne Park in June 2012, it is clear seem that the tactic of BFK was to hound Frank off the
job, by making his work life unbearable.

Unfortunately from a BFK perspective, this failed and on Frank Morris being elected as shop steward they
embarked on a far more serious strategy to remove Frank Morris from the contract, at any cost.
20 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris, see Appendix 10.
21 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris, see Appendix 10.
22 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris,

see Appendix 10.
23 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris,

see Appendix 10.
24 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris, see Appendix 10.
25 See Appendix 12.
26 EIS letter to Mr Harry Cowap from Ron Tuner 13th September 2012, see Appendix 13.
27 BFK variation to labour only sun contract order, see Appendix 14.
28 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Ron Turner, see

Appendix 8.
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Ironically, “Notice to Extend” the EIS’s contract with BFK was issued seven days before Frank Morris was
elected as shop steward (4th July 2012) to represent EIS employees in negotiations on a bonus scheme and the
improvement of health and safety issues, with both EIS and BFK management representatives. “Notice to
Terminate” the EIS contract by BFK was issued 36 days after Frank Morris had submitted a formal grievance
(7th August 2012) in relation to victimisation for raising a health and safety issue regarding the over-manning
of the Tunnel Boring Machine (TBM).

The trade union activities of Frank Morris during this 77 day period undoubtedly led to “Notice of
Termination” of the contract between BFK and EIS and the subsequent “laying off” of 28 workers who were
employed by EIS.

Ron Turner firmly believed this to be the case and told Frank Morris “I’ve lost my contract because of
you”.29

In Ron Turner’s tribunal witness statement he questions the termination of the contract and is told “things
have changed”.30 During the period between the extension of the contract in June 2012 to the cancellation of
the contract in September 2012, the “things” that had changed simply were that Mr Morris was elected shop
steward, both he and Mr Gargett had raised health and safety concerns. The work continued and did continue
by other subcontractors after the termination of EIS’s contract.31

The actions of BFK, in terminating the EIS contract in such an aggressive manner are consistent with their
approach to victimising and discriminating against trade union activists in relation to any of their contracts.
Their actions had nothing to do with the quality or satisfaction with the work carried out by EIS, which was
rewarded by an extended contract, but to make an example of EIS and to warn other contractors that employing
“trade union activists” would not be tolerated.

There is no doubt this hard-line approach was also designed to send a clear warning to other workers that
trade union organising would be not be allowed and that any workers joining trade unions would face the
repercussion of losing their jobs.

29 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Francis Morris, see Appendix 10.
30 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Ron Turner, see

Appendix 8.
31 Central London Employment Tribunal case number 2205900/2012 Witness Statement of Mr Ron Turner, see

Appendix 8.



cobber Pack: U PL: CWE1 [E] Processed: [13-03-2014 17:00] Job: 037142 Unit: PG08

Ev 122 Scottish Affairs Committee: Evidence

Written evidence submitted by Unite the Union

Additional written evidence submitted by Unite the Union

1. Introduction

1.1 This submission represents the views of Unite the Union. Unite is the UK’s largest Trade Union with
approximately 1.5 million members working in a raft of industrial sectors including construction, energy,
manufacturing, engineering, transport, information technology, finance, local authorities and the health sector.

1.2 Unite is now the sole or joint signatory union to every significant national collective agreement across
the whole of the UK construction industry and also throughout the construction products supply chain. In
addition, Unite represents skilled craft workers operating across the public sector.

1.3 Unite believes that many of its members, especially those employed in the UK construction industry,
have had their employment opportunities and earnings potential blighted as a direct result of blacklisting.
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2. Context

2.1 Unite are encouraged by the fact that the Scottish Affairs Committee (hereafter referred to as the
Committee) are continuing their rigorous inquiry into the abhorrent practice of blacklisting.

2.2 Unite are confident that the Committee now fully understands the dreadful consequences of blacklisting
for thousands of UK construction workers. Particularly when they are denied gainful employment in a trade
for which they have served an apprenticeship and spent many years acquiring extensive additional skills
and experience.

2.3 This submission is presented in direct response to the issues raised by the Committee following the
publication of the interim report “Blacklisting in Employment” in April 2013.

2.4 We would ask that the following be considered in addition to the previous written submission by Unite
the Union in August 2012 and the two evidence sessions attended by Assistant General Secretary, Gail Cartmail,
on the 2nd September 2012 and the 3rd July 2013.

2.5 For the purpose of this written submission we intend to articulate our position on each of the issues
subsequently identified by the Committee in its appeal for further evidence.

3. Blacklisting is a Contemporary Issue

The Committee have asked “Is blacklisting still taking place, both within the construction industry and more
widely, and especially in Scotland?”

3.1 As the Committee is fully aware, blacklisting by its very nature is underground, covert and secretive and
is notoriously difficult for individual workers or their Trade Unions to prove.

3.2 Despite this burden of proof, as a direct result of the recent experience of our members in the UK
construction industry, and specifically those engaged on the Crossrail project by the contractor consortia Bam,
Ferrovial & Kier (BFK), Unite are convinced that blacklisting is very much a contemporary issue.

3.3 Whilst Unite acknowledge the fact that the Crossrail project is essentially a concern for London and the
surrounding area, and doesn’t strictly fall within the remit of the Scottish Affairs Committee, the fact remains
that a number of the major contractors on the project are currently working on or are shortlisted for publicly
funded construction projects in Scotland.

3.4 Unite believes that the activities of the consortia BFK, responsible for construction work on the Crossrail
project, provides sufficient evidence to confidently arrive at the conclusion that blacklisting continues unabated
in the UK construction industry.

3.5 Unite believes that vetting by contractor companies, including of workers supplied by agencies and/
or labour suppliers is currently undertaken to weed out Trade Union activists with the effect of denying
them employment.

For evidence, we would ask that the Committee considers the previously submitted Unite dossier titled
“Blacklisting in BFK”.

4. The Issue of Compensation

The Committee have asked “Should compensation be paid, and to whom? Anyone whose name appeared on
a blacklist? Those who can prove they were adversely affected by blacklisting? Who should provide the
compensation?”

4.1 Unite are very much of the opinion that compensation should be paid to all workers whose career
progression and earnings potential have been deliberately hampered as a direct result of blacklisting. Similarly
for those workers who have faced years of unemployment in their chosen profession, even when the rest of
the industry has enjoyed periods of sustained growth.

4.2 On the issue of compensation, Unite fully support the proposal put forward by the Shadow Business
Secretary, Chuka Umunna MP that in the first instance those companies identified by the Information
Commissioners’ Office as having participated in blacklisting through The Consulting Association (TCA) should
be compelled to pay into a compensation fund for all workers who appeared on the TCA blacklist that was
exposed in 2009.

4.3 Furthermore, Unite hold the view that consideration should be given to the immediate family of deceased
victims of blacklisting who in some instances have contacted Unite seeking to “clear their family name”. No
such mechanism exists, however posthumous compensation would at least imply “no fault”.

4.4 For clarification on this point, Unite believe that compensation should be made available to all of the
3,213 workers blacklisted by TCA, without any devaluation in those cases where the workers are unable to
prove an objective detriment.

4.5 Taking this concept forward Unite believe there is significant merit in examining the potential for an
industry wide levy to finance a compensation fund for blacklisted workers. Within this framework of contrition
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Unite believes that contractors should proactively recruit blacklisted workers who wish to be brought back into
the construction industry in a role commensurate with their qualifications, providing upskilling and training
opportunities where appropriate.

4.6 Such a process would readily allow employers in the industry to show some contrition and to objectively
demonstrate that they are no longer engaged in the abhorrent activity of blacklisting.

4.7 Finally on the issue of compensation, Unite are mindful of the fact that only 407 redacted files have
been issued to blacklisted workers and would suggest to the Committee that the Information Commissioners’
Office must be more proactive in identifying more of the 3,213 workers blacklisted by TCA and be provided
with sufficient resources to do the job.

5. The Penalties for Blacklisting

The Committee have asked “What penalties are appropriate for those firms and individuals who engaged in
blacklisting and who benefited financially from the process, and is it appropriate to introduce a degree of
retrospection? In addition, should firms which have been involved in blacklisting be prevented from tendering
for public sector contracts in future? Or should they only be allowed to tender if they pay compensation to
those who have been blacklisted?”

5.1 Unite hold the view that blacklisting should be categorised as a criminal offence with appropriate
penalties, up to and including imprisonment.

5.2 Unite would agree that there must be retrospection in such penalties.

5.3 Unite also believe that companies who are found to have participated in blacklisting should be excluded
from tendering for publicly funded construction projects, until such times as they have acknowledged their
participation, paid compensation to blacklisted workers and publicly endorsed and adopted anti blacklisting
measures in their own organisations, including transparent recruitment practices and the cessation of the vetting
of workers employed by sub-contractors who have already verified their competency.

6. The Failure of Existing Legislation

The Committee have asked “Is the existing legislation against blacklisting sufficient, if properly enforced,
or do we need changes to the law to eradicate the practice?”

6.1 As far as Unite is concerned, current and previous legislation on blacklisting has proven grossly
ineffective. This has been borne out by the fact that since the exposure of TCA in 2009 the late Ian Kerr has
been the only individual to face a legal sanction for blacklisting, which in itself was derisory.

6.2 Alongside the inadequate nature of the financial penalties, Unite hold the view that there are issues with
the burden of proof.

6.3 The burden of proof on the blacklisted worker and their Trade Union to objectively provide evidence of
a clandestine activity makes it virtually impossible to prove. In reality such activity only comes to light as a
result of an error in the process or by the actions of a whistleblower.

6.4 For this reason Unite would suggest that, in situations where relevant circumstantial evidence exists of
blacklisting then the onus should be on the contractor company to prove that blacklisting is not taking place,
rather than the other way round.

6.5 This could be readily done by the contractor company demonstrating a transparent recruitment and
selection procedure with objective measures of worker competencies and experience.

6.6 Unite would also suggest that existing legislation fails to account for the potential anomalies between
the company engaged in blacklisting and the blacklisted workers.

6.7 In short, due to the fragmented nature of the industry and the proliferation of sub-contracting and agency
working, Unite understand that in a number of cases workers can and have been blacklisted by companies that
don’t even employ them. Consequently Unite believe that workers should have legal recourse in such situations
and that the relevant penalties and compensations alluded to earlier in this submission should apply.

6.8 The following principles should be clearly established in law:

1. Everyone should have the right not to be blacklisted (i) because of his or her trade union activities,
or (ii) because of his or her activities as a workers’ representative.

2. Anyone whose right not to be blacklisted has been violated should be entitled to compensation: (i)
a basic award for being blacklisted; (ii) a compensatory award for losses incurred as a result, and
(iii) an aggravated award relating to the nature of the information supplied, stored or used.

3. Any award of compensation should be recoverable from (i) the blacklister; (ii) any employer who
uses or supplies information to the blacklister, and (iii) any director or employee of a company
responsible for compiling, keeping, supplying or using the blacklist, or supplying information to
a blacklister.



cobber Pack: U PL: CWE1 [O] Processed: [13-03-2014 17:00] Job: 037142 Unit: PG08

Scottish Affairs Committee: Evidence Ev 125

4. In order to improve the protection of workers’ representatives against blacklisting, it should be
unlawful to dismiss for any reason anyone who is or has ever been a workplace representative,
without the prior approval of the employment tribunal. Any such dismissal should be void.

5. Anyone who compiles, keeps, supplies or uses a blacklist or supplies information for use in a
blacklist should be regarded as having committed an offence. Criminal liability should attach to both
the company and responsible individuals, punishable in the latter case by a fine and/or imprisonment.

6. It should be unlawful for any public authority or public authority contractor to enter into a contract
with another contractor who has been found in legal proceedings (whether civil or criminal) to have
compiled, kept, supplied or used a blacklist, or to have supplied information to a blacklister.

7. It should be unlawful for any public authority or public authority contractor to enter into a contract
with another contractor who employs anyone who has been found in any legal proceedings to have
compiled, kept, supplied or used a blacklist, or to have supplied information to a blacklister.

8. It should be unlawful for a contractor (A) to terminate a contract with another contractor (B) on the
ground that the latter has engaged the services of a person who was blacklisted (C). Any such
termination should be void, and a financial penalty should be recoverable by both B and C from A.

9. It should be a criminal offence for any public authority or the employees or agents of any public
authority to share information with an employee or any other private person (natural or legal) about
an individual’s trade union activity, activity as a workplace representative, or political activity.

10. In any legal proceedings relating to allegations of blacklisting, the onus should always be on the
respondent to prove that (i) any adverse action was unrelated to blacklisting, and (ii) I the event of
a complaint of blacklisting being upheld the complainant did not suffer any losses alleged.

7. Conclusion

7.1 Unite would point to the objective fact that none of the companies exposed as having participated in
blacklisting through their involvement with and funding of TCA by the Information Commissioner’s Office in
2009 have offered to come forward with compensation.

7.2 In fact many of them continue to defending complaints to employment tribunals on technical grounds,
even where it is proven that workers names existed on the Consulting Association blacklist.

Evidence of such cases has been provided separately by Unite to the Committee

7.3 Despite this and for the benefit of the industry as a whole, Unite is still prepared to work with all industry
stakeholders to build in future safeguards against the blacklisting of individual workers and sub-contractors.

7.4 To this end Unite is seeking a broad agreement on a defined code of conduct to establish transparent
recruitment practices and tackle the vetting by contractors of workers, including those engaged in their own
supply chain by a third party who has already undertaken an objective recruitment exercise that has established
their suitability for the role.

7.5 Finally Unite are seeking to establish anti blacklisting measures in all existing collective agreements in
the industry, and the creation of an anti-blacklisting “charter”, to secure robust measures for Trade Union
facility time so that bona fide and democratically elected shop stewards and health & safety representatives
can work to drive blacklisting and discrimination out of the industry.

August 2013

Written evidence submitted by the Chartered Institute of Personnel and Development (CIPD)

Background

1. The CIPD is the professional body for HR and people development. We have over 135,000 members
internationally—working in HR, learning and development, people management and consulting across private
businesses and organisations in the public and voluntary sectors. We represent individual HR professionals, not
companies or organisations.

2. As an independent and not-for-profit organisation, the CIPD is committed to improving the standard of
people management and development across the economy and helping our individual members do a better job
for themselves and their organisations.

3. We support HR professionals through education, research, advice and guidance, professional development
and our professional standards—enabling them to support their organisations with the best possible advice and
practice. We are not a statutory regulator, or a “licence to practice” professional body.

4. From our very earliest days as the Welfare Workers Association 100 years ago, we have had a long and
proud history of working closely alongside both businesses and the trade unions to drive good workplace
relations. Today, we continue to work with a wide range of organisations on workplace issues, and in service
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of our purpose to deliver better work and working lives for the benefit of individuals, businesses, the economy
and society.

General Comments

5. We welcome and support the Committee’s inquiry into the use of blacklisting in employment. We condemn
the use of blacklisting, which is illegal and morally and ethically wrong, and want to work to ensure it does
not happen in the future. The CIPD takes this subject very seriously and we are working with our membership
and key stakeholders to promote good practice in recruitment and employment.

6. Distinct from the illegal practice of blacklisting, it is important to recognise the legitimate “due diligence”
role HR professionals and others play for their employers to ensure potential employees are the right people
for the role in hand. At its simplest this could include compulsory CRB checks or checks on stated academic
qualifications for particular roles. But beyond this, other efforts to secure references and vet relevant parts of
a potential employee’s background can become a grey area. Employers are entitled to ensure they are recruiting
the right people for the job—but the issue of what is acceptable in pre-employment vetting, and even with
employees in work, become more complex in the modern era with information available through social media
sites and lengthening histories of individuals electronic profiles. As a result, we are developing new good
practice guidance for employers on vetting, which will look more at the issues around the use of social media
and related sources of information.

7. We set clear professional standards, and require members to adhere to our Code of Professional Conduct.
This was revised and strengthened, along with our associated complaints and disciplinary procedures, partly in
response to issues such as blacklisting coming to light. Our new Code of Professional Conduct came into force
as Peter Cheese joined the CIPD as CEO, in July 2012.

8. More generally, we are also working with Public Concern at Work around whistleblowing, to make it
easier for employees to be confident in raising concerns about wrongdoing in the workplace.

CIPD Activity in Response to Blacklisting

9. The CIPD only became aware of this issue in 2009, when the ICO raided the offices of the Consulting
Association, which was covered extensively in the media. Jackie Orme, Peter Cheese’s predecessor as CEO,
was prompted in part by this subject coming to light to review our Code of Professional Conduct and
disciplinary procedures. In the meantime, we wanted to let the ICO’s own investigations and any other relevant
investigations to acquire evidence and run their course before any matters relating to our own Code of
Professional Conduct could be properly considered.

10. We publicly condemned the practice of blacklisting at the time in a range of media interviews and
articles. In March 2009 Ben Willmott, now our Head of Public Policy, was quoted highlighting the importance
of understanding and complying with data protection laws. In the same month Jackie Orme, our Chief Executive
at the time, publicly condemned blacklisting and called for leadership from the HR community to “stand up
and be counted” on ethical failings that could cause long-term damage to organisations and individuals.

11. Until our revised Code of Professional Conduct and disciplinary procedures came into force in July
2012, investigations were only launched when we received a complaint, and the existing procedures made it
difficult for us to launch our own investigations of individual members for potential breaches of our Code. To
date, no complaint has been directly lodged with us in relation to blacklisting.

12. Since the launch of our new Code, we have been able to launch our own investigations, and we are
currently investigating a small number of members who have been alleged to have been involved in the
activities of the Consulting Association. The work of the Committee to date has been very helpful to us in this
regard, placing evidence in the public domain that is assisting our own investigations.

13. We have a pool of volunteers within our membership from which we can draw an investigatory panel to
investigate any complaints brought against any of our members. We have a separate pool of volunteers within
our membership and beyond, from which we can draw a disciplinary panel to hear any complaint referred by
an investigatory panel. Both pools are made up of individuals who applied to be involved, had the requisite
skills and experience, and received appropriate training from us. The panels and the pools from which they are
drawn are independent of CIPD staff. When a complaint is received, we first validate it internally, to see
whether it falls within the scope of our procedures and powers. Where appropriate it would then proceed to an
investigation panel, which may then refer it to a disciplinary panel.

14. We have spoken to officials at the Department for Business, Innovation and Skills in the context of both
our own investigations and our intention to produce guidance on employer vetting. The officials concerned
have requested to be kept informed of the outcome of any completed disciplinary procedures.

15. We have seen no evidence to suggest that blacklisting is still happening. If your inquiry or any other
investigations uncover any such evidence, we would ask for it to be brought to our attention so that we can also
investigate. We have made, and will continue to make clear, that blacklisting is illegal and entirely unacceptable.
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16. As the work of the Committee has progressed, we have met with groups of senior HR practitioners and
organisations to discuss issues related to employment and vetting, with the intention of developing stronger
codes of practice and guidance. We are also in contact with the ICO, who will be reviewing their existing
guidance on pre-employment vetting.

17. We have also met with the UK Contractors Group, to discuss our guidance on vetting.

Looking Forward

18. A collaborative approach with consistent messages and guidance between government, the industry and
individual employers will be important to ensuring that incidents like the ones that have come to light do not
happen again.

19. For the Government’s part, we would like to see more protection given to whistleblowers. We will be
responding to the Government’s consultation and working with Public Concern at Work to explore how we
can best support this. It is also important that employers’ written policies on whistleblowing are backed up by
a positive workplace culture, including better training for line managers.

20. We would support the Committee’s recommendation that the ICO make individuals aware, as quickly as
possible, of the fact that information was improperly held about them by the Consulting Association. We would
like to see the ICO publish a redacted version of the Consulting Association’s database, so that there can be
more clarity about the numbers of records held, the nature and scope of those records, and the extent to which
they were accessed and used as a blacklist.

21. We believe that the law on privacy should also be clarified. The Employment Code issued by the ICO
is helpful, but it dates back to a time when the use of social media and individuals’ electronic profiles was less
well developed than they are today. Again, this is something we are addressing in our own upcoming employer
guidance, as there is currently little consensus among employment lawyers or HR practitioners about what
constitutes acceptable practice.

22. We also believe that HR as a function needs to be further professionalised, with a greater expectation
and rigour of qualifications and membership of professional bodies that can hold members to account on codes
of practice. This is something we are actively promoting and working on with a broad range of organisations,
and something we are also seeing other professional bodies in different functional areas trying to promote.

23. We will continue to condemn blacklisting in any form and to promote good practice, whilst researching
and keeping up to date with changes in the labour market, recruitment practices and the changing nature of
employment relationships to be sure we can provide good guidance for the future. We would be happy to
discuss any of the material in our submission further with the Committee either during our session or in a
separate meeting.

August 2013

Supplementary written evidence submitted by Peter Cheese, Chief Executive, Chartered Institute of
Personnel and Development

Thank you for inviting me to give evidence to your Committee on Tuesday 3 September. It was valuable to
discuss with you the important issue of blacklisting in employment and our shared commitment to ensure that
the practice is not repeated in the future.

I agreed to follow up with the Committee on a few points, which I have detailed below.

Recent Disciplinary Hearings

As I stated to the Committee, under our old Code of Professional Conduct, we received a total of 170
complaints for the period 2006 to 2011–12, none of which related to blacklisting. 10 of these proceeded to a
disciplinary hearing and of these, six people were expelled from CIPD membership (of the remaining four,
two members were reprimanded, and the final two complaints were dismissed).

These members were expelled for reasons including misrepresentation, theft, fraud and bullying. We did not
publish the fact that we had expelled these members because this was not an option that was routinely exercised
under our old Code of Professional Conduct. In introducing our new Code, we revisited our procedures on this
point, and have made much clearer to disciplinary panels that this is an option that they can and should consider.

Under our new Code of Professional Conduct (which has been operational since July 2012), there have been
49 occasions where concerns have been raised with us, and 26 of these have been formalised as complaints.
Nine of these proceeded to investigation (one of which is exploring allegations of blacklisting against 19 of
our members). I would be grateful if the figures relating to our current investigation into blacklisting could be
clarified in the official transcript, and have written to the Committee Clerk to this effect. Of the nine
investigations under our new Code, one has proceeded to a disciplinary hearing and the person concerned was
expelled from CIPD membership (appeal period pending).
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Pending a 21-day period for the member concerned to appeal the decision, the disciplinary panel has decided
on full publication of the outcome, which includes the member’s name, details of the breach of our Code, and
the penalty they will receive. This will be published on the CIPD website. It is up to the disciplinary panel to
decide an appropriate period of time in which this information will remain available on the CIPD website, and
in this case they have decided six years.

Investigation into Blacklisting Activity

We have established an investigation panel to investigate the allegations of blacklisting against 19 of our
members. The panel is sourcing and investigating all available evidence, some of which is still coming to light.
As such, we are not able to give a precise timetable for the conclusion of our process. However, I am confident
that this will be a matter of months, not years. I stated to the Committee that we expected this to be completed
within 18 months, and would hope that it would be quicker than that.

As discussed, we will inform the Committee when our procedures relating to this investigation have been
completed, including the outcomes that have been reached.

Recommendations

I would also like to take this opportunity to reiterate the recommendations I made to the Committee to
ensure blacklisting is not repeated in the future. Firstly, the law on privacy should be clarified and brought up
to date to take account of developments in social media and the availability of information online. This is one
of the issues that CIPD will be addressing in our own upcoming guidance on pre-employment vetting.

More support should also be given to whistleblowers. CIPD is discussing with BIS and Public Concern At
Work how best we can help, such as making sure employers’ policies related to whistleblowing are supported
by appropriate training for line managers. My feeling is that a culture of support for whistleblowing policies
might be equally or more effective in this respect than some form of audit. However, I would expect that our
guide to good practice in pre-employment vetting will want to emphasise the need for transparency in the
recruitment process.

Finally, I believe that HR as a function needs to be further professionalised, with a greater expectation and
rigour of qualifications and membership of professional bodies that can hold members to account on codes of
practice. This is something we are actively promoting and working on with a broad range of organisations, and
something we are also seeing other professional bodies in different functional areas trying to promote.

I hope the information I have provided will be sufficient. Please do let me know if you would like to discuss
anything further, or if there is anything else you require.

September 2013

Written evidence submitted by Edward Sabino

In response to the Committees’ request for evidence on the four key question areas raised in the interim
report on Blacklisting I would submit the following.

1. Is blacklisting still taking place?

Undoubtedly, however proof is always going to be difficult to find. What strikes me most is the simple fact
that members of my Trades Union branch who are on the blacklist continue to find difficulty in obtaining work
even when companies are hiring labour. These blacklisting companies, who spent tens of thousands of pounds
keeping the Consulting Association in business, and who now swear, surprise surprise! that they are no longer
engaged in this despicable business should prove their conversion to respectability by offering to employ
blacklisted workers. The most pertinent current evidence of blacklisting is the continued refusal of the BFK
consortium to re-engage Mr Frank Morris on the Crossrail project.

2. Should compensation be paid?

Yes. In similar situations where people have been adversely affected by the actions of others eg Phone
Tapping; Slander/Libel; Injuries caused by negligence, as well as a whole raft of other criminal offences,
compensation is seen as the norm, blacklisting should be treated no differently. Compensation should be paid
to everyone whose name appears on the Consulting Association files. The compensation should be paid
collectively by all those companies whom took advantage of the services of the Consulting Association.

3. What penalties are appropriate for those firms and individuals engaged in blacklisting?

I don’t think retrospective action should be taken against firms or individuals arising from the current
situation other than by ensuring that the level of compensation paid to the blacklisted workers is exemplary.
However, a line must be drawn in the sand which will guarantee a blacklist free environment for all workers
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in the future. Ideally, firms should not be allowed to continue in any sort of business if they continue to flout
the law. (see below).

4. Is the existing legislation against blacklisting sufficient?

No. Companies and their owners/executive officers should be made to understand that blacklisting is
absolutely illegal and that firms and individuals who continue to blacklist workers will be dealt with in the
most severe way. The present cases have shown quite clearly that the blacklisting was carried out on the
express orders of the highest ranking officers in the companies concerned, and it is imperative therefore, that
legislation must provide severe penalties at this level of involvement. What is notable about the construction
industry is that companies involved in breaches of the health and safety regulations for example, usually get
away with a paltry fine and the blame is often placed on another worker or junior manager. Further legislation
is, therefore, absolutely necessary and must include prison sentences for individuals who persistently blacklist
workers.

August 2013

Written evidence submitted by Kenneth Newton

I understand you are requesting information and answers to a number of questions and as my name appears
on the CA database I hope I can be of some help.

Blacklisting

Employers will in the main always have the right to employ the operatives they wish. If you have worked
for a company before and apply again you are at the whim of the management of the company. If you are
educated and can put a few words together and confront the company managers with a realistic proposals. It
would not be long before you are observed as a threat and a danger to a lot of companies interests. In almost
all cases such workers are respected as good skilled trade persons and conscientious workers leaving employers
to mull over its options.

In the construction industry blacklisting of workers will always be with us if you apply for a job and get
overlooked. How can you prove you are overlooked because you are or may be a problem to the individual
company. There are dozens of reasons why you may not be required by a particular employer or a company.
Companies are more likely to employ past, less skilled, recommended or known passive workers, or take a
chance on some operatives. You may even be discriminated against for other reasons unknowingly.

The problem of blacklisting can be resolved by more transparency but no government will allow or
employment organisation give up its right to hire and fire.

Compensation

Companies know and knew exactly what they were doing in carrying out blacklisting exercises in secret and
have and potentially blighted the careers of and damaged the families of those affected. They who have carried
out such deeds should be thoroughly ashamed of themselves but I do not believe they are. Yes companies
should be made to pay because that is where it hurts them most. Also the main individual culprits should be
threaten with jail along with any complicit trade union officers.

Penalties

Companies who carry out clandestine blacklisting without the knowledge of its employees or prospective
employees is morally wrong. Any company that does should receive some type of penalty. It should be so
severe that no company should contemplate attempting to blacklist on any unsuspecting worker. Any company
or employing organisation that does should be banned from quoting for contracts involving were public money
.Maybe for a period of say 5 to 10 years and heavily fined , also compensation paid to those are damaged.

Legislation

For many years governments have refused to recognise that blacklisting took place. This only proves that
governments quite happy with what was going on or are completely out of touch with reality. I believe that
any possible changes to blacklisting legislation will be so minute that employers will still feel safe to carry out
the practice of collating blacklists. Some politicians pontificate about blacklisting but if it keeps companies
increasing their profits so what. Even at the expense of health and safety and workers conditions, that is part
of the capitalist system profit rules.

August 2013



cobber Pack: U PL: CWE1 [E] Processed: [13-03-2014 17:00] Job: 037142 Unit: PG08

Ev 130 Scottish Affairs Committee: Evidence

Written evidence submitted by Jo Swinson MP, Minister for Employment Relations and Consumer
Affairs

Thank you for your letter of 19 July to Vince Cable, about new information the Scottish Affairs Select
Committee (SAC) has gathered through its investigation into blacklisting. I am replying as this matter falls
within my portfolio.

We are clear that blacklisting is an appalling and illegal practice. As the Secretary of State said to Parliament
on 23 January 2013, if new evidence came to light that these practices were continuing today that would be a
serious matter.

We have referred your letter to the Information Commissioner’s Office, who has agreed to consider the
information and what action needs to be taken, as a matter of urgency. I understand they will be contacting the
SAC directly today to ask them to provide further details and discuss how they wish to provide this information.

We aware that some of the information also relates to an individual who is using the Employment Relations
Act 1999 (Blacklists) Regulations 2010 to take their case to employment tribunal and that high court action
may also be being considered. We will be interested to see the outcome of this.

August 2013

Written evidence submitted by David Smith, Deputy Commissioner, Information Commissioner’s
Office (ICO)

I am conscious that it is some time since I last updated you about the work we have been progressing related
to the Consulting Association.

I am sure that it will be of interest to your Committee to know that:

— We have now dealt with 3,848 telephone calls through our fast track service.

— We have responded to 1,093 subject access requests.

— 442 individuals have been provided with a copy of their personal data.

The project with Equifax has been completed. We passed 1,590 names and addresses to Equifax. We were
able to write to 103 individuals where it was confirmed that there was a likelihood that the person still lived at
the address included within the Consulting Association information. Forty six of those individuals subsequently
contacted us and 26 went on to make a subject access request.

Our work with DWP, based on national insurance numbers, continues. DWP have carried out a very thorough
piece of work to understand the nature of the data we will be passing to them, confirm our requirements, design
the algorithms necessary to run the matching exercise and ensure the integrity and quality of the returns to us.
We have been ready for some time to pass 2,148 combinations of names, national insurance numbers and dates
of birth to DWP. We expect that they will be in a position to receive these within the next month. Results will
then be produced within a matter of days after which we will proceed to write to the individuals concerned.

On another matter, I wanted to make you aware of some additional documentation that we have come across
that was not made available to you when you and your colleagues visited us in Wilmslow. I should emphasise
that this is not information that we seized from the Consulting Association. Rather it is the information that
we provided to the court to support our application for a no notice search warrant for access to the premises
of Haden Young Ltd in August 2008. This supporting information consists of the employment tribunal witness
statement of Alan Wainwright, faxes to and from Haden Young Ltd which contain the names of what appear
to be individual construction workers and their NI numbers, a list of nine contact names and addresses of what
appear to be individual managers within different construction companies and a small sample of names and
national insurance numbers of individual construction workers on what are termed the Pfizer, Royal Opera
House and Jubilee Line lists.

This is clearly information that was provided to us voluntarily rather than as a result of the exercise of our
formal powers. It may therefore already have been made available to your Committee by others. I am though
keen that we should be as open as we can be with your Committee about the extent of information we hold
that might be relevant to its Inquiry. I therefore considered it important that we should draw your attention to
the fact that this additional information has recently come to light. If you would now like to view this
information we should be happy to make the necessary arrangements on the same basis as previously.

October 2013
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Written evidence submitted by Drew Hendry, Leader of the Highland Council

I refer to the Scottish Affairs Committee’s inquiry into blacklisting in employment and would advise you
that at its meeting of 5th September 2013, the Highland Council passed a motion resolving to adopt a policy
of opposing blacklisting.

Companies supporting the existence of and subscribing to construction industry “blacklists”, which detail
covertly gathered information on construction trade unionism and employment of history of employees is an
unacceptable practice and cannot be condoned.

Owing to the concentration of construction activity in and around the Highlands, there is the potential that
some of those alleged to have been discriminated against live in the Highlands.

Given the potential impact on residents of the Highlands, the Council resolves to support the Trade Union
campaign against blacklisting.

I would be grateful if you could bring this to the attention of your colleagues on the Scottish Affairs
Committee.

October 2013

Written evidence submitted by George Fuller

Chief executive UK Contractors’ Group Mr Ratcliffe’s evidence to the Scottish Affairs Select Committee
hearing into blacklisting in the construction industry.

I attended the hearing. Below is my response.

Summary

I point out the following:

(1) The role played by people other than the employers and UK Contractors’ Group—and previous
major contractor organisations—in cutting the accident and fatality rates on UK building sites.

(2) The UKCG’s “Best practice tool kit”—CSCS (Construction Skills Certification Scheme):

(a) Can serve as a blacklist tool.

(b) Can be used to discriminate against resisters of unlawful practices on renewal of their CSCS
card.

(c) Unlawfulness is camouflaged via National Insurance numbers on CSCS and CIS (Construction
Industry Scheme)—self-employed tax status—cards.

(d) It does nothing to prevent blacklisted for winning at Employment Tribunals.

(e) Workers’ CSCS skills card professional competences are not reciprocated by employer lawful
business “competence”.

(f) Mr Ratcliffe’s qualifications for his job.

Role in the Fight for Site Safety
1. In his opening statement Mr Ratcliffe said the UKCG worked closely with the unions in a revolution

to change the culture of health and safety in the industry leading to a 50% reduction in fatal
accidents over the past decade.

2. Ratcliffe repeats this at Q2795.

He omitted to mention the trade unions’ long standing demand that the major contractors end mass
bogus self-employment on their sites or the decades-long campaigns trade unions and others in the
teeth of opposition from major contractors to get building site accidents publicly centre stage.

3. For example Hammersmith Coroners court protest.

In 1984 members of Finsbury Park (London) my UCATT branch—all of them often unemployed in
the economic recession—demonstrated outside Hammersmith Coroner’s court following the deaths
of two twenty-year-old carpenters when the building they were working on collapsed. The jury
rejected the coroner’s recommended “accidental deaths” verdict and returned an open verdict. The
union branch made lasting links with relatives, lawyers and passers by. The event was on London
regional TV news and got good press coverage, especially in the Irish-in-Britain weekly The Irish
Post.

4. 1985 protest letter to Leon Brittan, Minister of Trade and Industry.

Finsbury Park’s letter protested against a pilot scheme of “self-regulation” “being run on Costain
Construction sites without the workers knowledge or consent. The letter including a report from a
Costain site in Clink Street, near Southark Cathedral:

— workers struck by falling pieces of brick;
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— no control over dust;

— collapse of a cement screed ceiling narrowly missing a group of workers; and

— spraying of material onto ceilings without use of breathing masks”.

The branch letter pointed out that the big contractors (like TCA member Costain) were co-operating
with a government self-regulation scheme even though in 1983 (the latest available figures) building
workers suffered 2,178 serious injuries and 159 deaths, a ten% increase on 1982.

5. 1986 Hitchin Coroners court protest.

In 18986 following labourer Patrick Walsh’s death in a trench collapse a demonstration took place
outside Hitchin Coroners Court. This was followed-up by the union branch putting-on a benefit, well
attended by local people, back in Finsbury Park where the fatal accident victim’s relatives, a trade
union official and MP Jeremy Corbin spoke.

6. 1988 Westminster Coroners court protest.

In 1988, after the death of Patrick Hoey a worker on a McAlpines site in 1988 the branch
demonstrated outside Westminster Coroner’s Court. I remember writing the placards, including:
“McAlpines—Big Profits, Little Safety”. Channel 4 included this Coroners Court lobby in a TV
documentary.

7. In 1989–90, I worked for subcontractor Priory Brickwork on an AMEC site in London (AMEC
features in my CA file—but not re this incident). After a few months UCATT appointed me safety
rep—I was sacked the same day. The union then arranged with Priory my transfer to a Conder site
still as a union safety rep. However, on the Conder site I suffered heavy harassment—instigated by
the CA I now believe. Through my contact with Guardian journalist Duncan Campbell—whom I
met through his investigation of building employer instigated violence in 1983—I wrote a report on
the Conder site (Guardian 20/7/90).

(Subsequently I have noted that Conder were prosecuted by the HSE and fined £100,000 in 2004
after a 16-year old was killed on his second week of work on one of their sites).

8. Nearly all the above cases involved bogusly “self-employed” workers employed by the project’s
main contractors’ subcontractors.

9. In 1988 the Construction Safety Campaign with a backbone of UCATT branches was founded and
along with accident victim’s relatives continues—along with national executives—to lobbying
Parliament and coroners courts to this day.

10. Wembly Stadium protest.

I particularly remember a demonstration in 2004 outside the new Wembley Stadium site. Trade union
and safety campaigners heard a tremendously moving speech by the fatal accident victim’s daughter.

11. Truer story of reduction of site accidents.

While not denying constructive responses from main contractors the above trade union led
campaigning—including lobbies of Parliament—were and remain a very significant part of the
context of the reduction in site deaths. Mr Ratcliffe, on a salary of £120,000 a year, omitted this.
And far from facing up to the facts he tried to hide the reality that around one third of his UKCG
members were TCAers: part of a conspiracy to blacklist site workers who dared to stick their head
above the parapet for safety at work.

12. UKCG “Best Practice” toolkit: CSCS (Construction Skills Certification Scheme).

At Q2733 re implementation of UKCG values the UKCG executive officer said:

…You are probably familiar with the fact that people can’t work on major construction sites without
being proven competent to do the work they are on site to do. They must have a CSCS …card which
is essentially like a Visa card that says, “I am an electrician, “ or “I am a plumber and I have
relevant health and safety training.” It is a requirement of our subcontractors that they will not take
people on sites who do not have a CSCS card. Again, we measured that. Up until last year, we
simply measured that 100% of the workforce on the site were carded…ratchet up the competence
requirement to make sure that people on our sites are fully competent…

13. CSCS card: a blacklist card at worker’s Site Induction:

At Q 2855 Mr Ratcliffe stated:

… you do site induction with workers when somebody turns up on a construction site… make sure
they are clearly aware of all the hazards …

In my experience handing over your CSCS card at the site induction to a member of the main
contractor’s staff—with National Insurance number boldly inscribed on it—is the “new starter’s”
first formality. As the Consulting Association blacklist registered its victims via their National
Insurance numbers and many of the UKCG have Consulting Association “previous” it is not
unreasonable to believe that “best practice” on UKCG sites includes blacklisting via the Nat Ins
number on the CSCS card.

I believe this has happened to me.

14. CSCS card Renewal discrimination.
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Workers have to renew their CSCS cards periodically. Renewal requires references from previous
employers who are almost invariably subcontractors who employed you as “self-employed”. But
because they do not recognise your right—as bogus “self-employed” to EU Working Time Directive
holiday pay—or any other employment right—your have to get your entitlements through an
Employment Tribunal hearing. Ask these former employers for a CSCS card renewal reference and
you will receive no co-operation.

This has happened to me.

15. Blacklisted for winning at Employment Tribunals.

Over the years I have won nine Employment Tribunal claims. Leading up to 2003–04, working for
subcontractors with my “best practice” CSCS and CIS cards (see below) in London mainly on short
runs of work, but part of sizable urban renewal or Housing Corporation funded projects, I won
several ET claims in succession. After this I was consistently automatically knocked back from
getting/staying in work. I became convinced I was being blacklisted. In 2009 shortly before the raid
on the Consulting Association I was writing to Liberty the civil right organisation. The 2003–04
blacklisting I complained of to Liberty did not appear on my Consulting Association file. I think it
likely that blacklisting of “self-employed” workers who make employee claims at Ets is widely
regarded as legitimate and has been computerised and gone viral; this is generally—not necessarily
on CA contractors sites.

16. National Insurance numbers camouflage for unlawful regime

A worker’s National Insurance number and passport style photo are prominent on both his/her CSCS
card—and CIS card (Construction Industry Scheme) self-employed tax and National Insurance
contributions status. To me, and I think to most people, their National Insurance number symbolises
a valuable degree of the Welfare State social protection and adherence to legality and reciprocity
between themselves and the state. But in the context of mass bogus “self-employment” on UKCG
members’ construction sites—most often publicly funded—Parliament’s laws are twisted and ignored
with main contractor and sub-contractors officiating over site labour’s CIS tax cards and CSCS cards;
the Nat Ins (brand) numbers on the cards providing these functionaries with a useful degree of bogus
legitimacy and camouflage for their unlawful regime of tax/Nat Ins evasion and denial of
employment rights that Mr Ratcliffes UKCG “best practice” and “public relations” are in my
experience integral to.

17. My union UCATT Reports, The Evasion Economy. 2001. By Professor Mark Harvey Director of the
Centre for Research in Economic Sociology and Innovation at the University of Essex; also doctoral
student Felix Behling.

And 2013. The Great Payroll Scandal. By Investigative journalist Jamie Elliot.

The scenarios described in both these publications are working full-pelt on leading Consulting
Association and nowadays UKCG member Wilmott Dixon sites—and most likely all the others.

18. Workers’ CSCS skills card competences are not reciprocated by employers’ lawful business
competence.

Mr Ratcliffes UKCG has the workers’ skills competence registered in the CSCS cards. But the
UKCG and other maincontractor’s subcontractor labour hirers are signally lacking in any competence
when it comes to labour, tax or National Insurance law. It is in my view a qualification for getting
their subcontracts. At my E T claims, represented by my union, my subcontractor employers very
often don’t show up, if they do they usually are affronted that there are any laws governing their
behaviour—they rarely win a case. But fearing for their employment prospects workers are very
reluctant to take claims to the ET. This exploitive subcontracting phenomenon is institutionalised by
the main contractors, apparently supported by governments and it drives a powerful race to the
bottom in terms of employment law/rights, wages, job security, training, civilisation and democracy.

19. Qualifide for the job

At Q 2912 MP Simon Revell said to UKCG’s Stephen Ratcliffe: Can I say you are the most evasive
and potentially dishonest witness I have encountered in this Committee-and frankly, in my 20 years
of practicing at the Bar? You know exactly what you are doing and you persist in doing it…

I think Simon Reevell’s words describe the necessary qualifications for running the building
industry’s UKCG in the current epoch.

20. The unions work at CSCS registration in order to extend it to become inclusive of the many valuable
things currently excluded from it—reverse the race to the bottom.

September 2013
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Written evidence submitted by EDF Energy

Background

EDF Energy welcomes the opportunity to provide input to the Scottish Affairs Select Committee inquiry
into Blacklisting in Employment. We understand that the Select Committee has requested further information
about the agreement between EDF Energy and the trade unions in relation to our recruitment practices for the
proposed new nuclear power station at Hinkley Point C (HPC) in Somerset.

Plans for Hinkley Point C are subject to EDF taking its Final Investment Decision on the project. There are
a number of key steps before the decision can be taken. These include:

— Agreement of the full investment contract with the UK Government.

— EDF Group to finalise agreements with industrial partners for equity funding and with Infrastructure
UK for debt funding.

— A decision from the European Union on state aid.

Subject to a final investment decision by July 2014, the power station is expected to complete commissioning
of the first unit in 2023.

Key Points
— EDF Energy has been working with the trade unions and contract partners to develop labour relations

agreements to cover all aspects of the proposed nuclear new build project at Hinkley Point C.

— These include an overarching agreement which has been signed establishing the framework for
industrial relations for the project, as well as separate agreements for civil workers, and for electrical
and mechanical workers.

— Together, the agreements play their part in EDF Energy’s commitment to build on an industrial and
social partnership together with unions and contractors to create a climate for positive industrial
relations which promotes safety, quality and productivity.

— EDF Energy is absolutely opposed to blacklisting, does not take part in the practice and our Industrial
relation agreements specifically preclude any form of blacklisting for both EDF Energy and our
contractors.

— An Employment Affairs Unit will be created to support all parties in applying the agreements and
assure compliance with them.

— We would, of course, take the appropriate action if we found evidence of our contractors being
involved in any future blacklisting either on or outside of our project.

— EDF Energy is also exploring further ways of reinforcing our position such as through clauses in
contractor contracts.

— In our Company Council meetings with trade union partners, our Chief Executive, Vincent de Rivaz,
has made the company’s position clear and urged the trades unions present to raise any cases of
blacklisting they become aware of immediately, so that appropriate action could be taken.

About EDF Energy

EDF Energy is one of the UK’s largest energy companies and the largest producer of low-carbon electricity,
producing around one-fifth of the nation’s electricity from its nuclear power stations, wind farms, coal and gas
power stations and combined heat and power plants. The company supplies gas and electricity to 5.8 million
business and residential customer accounts and is the biggest supplier of electricity by volume in Great Britain.

EDF Energy’s safe and secure operation of its eight existing nuclear power stations at sites across the country
makes it the UK’s largest generator of low carbon electricity. EDF Energy is also leading the UK’s nuclear
renaissance and has published plans to build four new nuclear plants, subject to the right investment framework.

These new plants, at Hinkley Point C in Somerset and Sizewell C in Suffolk, could generate enough low
carbon electricity for about 40% of Britain’s homes. They would make an important contribution to the UK’s
future needs for clean, secure and affordable energy. The project is already creating business and job
opportunities for British companies and workers.

Benefits in Somerset

Creating a lasting economic benefit to the area around Hinkley Point C is a priority for us. We want to
ensure that as many local people as possible take advantage of this opportunity.

We are investing in local people, equipping them with the necessary skills to work on the project, ranging
from construction and energy skills to training in business and enterprise. We have funded the development of
a new construction skills training centre, working closely with Bridgwater College. We are also spending £15
million redeveloping historic Cannington Court to become the EDF Energy Campus Management and Skills
Training Centre.
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There are also significant opportunities for young people throughout the project. Of the £1.6 million we have
already invested in West Somerset Community College, £1 million will be dedicated to developing a new
apprenticeship hub. There will be an estimated 400 apprenticeships created during the project, some of whom
will have gone through our Access to Apprenticeships scheme—a training scheme to help those with potential
but who need help getting the right skills and qualifications to reach the apprentice entry level.

An employment brokerage scheme has also been set up in association with Job Centre Plus to help match
people to the numerous job opportunities generated by the project.

As part of our wider education work to build the skills needed for our future workforce, we established The
Pod in September 2008. This is EDF Energy’s environmental education programme. It was developed to help
the company meet its sustainability commitment of engaging with 2.5 million children by 2012, helping them
understand about the sustainable use of energy—this target was met two years ahead of schedule at the end of
2010. The Pod is now the largest programme of its type, with over 17,000 registered schools and over 10
million children engaged.

Substantive Response

1. The Hinkley Point C project in the context of the UK construction industry:

— Nuclear construction requires particular standards. It is enormous in size and scale. It is far longer
in duration than previous major projects.

— Our project provides correspondingly huge opportunities—for employment, skills base development,
revitalisation of UK industry, and social and economic benefits at local and national levels.

— Existing national agreements do not give the client an active role, but we must play our part in
mitigating these risks and effectively leveraging these opportunities.

— We have constructed our agreements around the concept of the Social Covenant (see appendix). This
approach emphasises the correlation between positive social partnership between client, contractors
and trade unions; and industrial success, providing equally positive social and economic outcomes.

— After a period of dialogue, the trades unions have embraced the new approach we have jointly
developed for HPC construction.

— The social partnership agenda is an important element of our project strategy: compliance with the
Social Covenant, our collective agreements/associated policies and employment and skills plans are
all contractual requirements for the supply chain. We believe this is unprecedented and goes further
than any recent major projects (eg the London Olympics).

— It is important to stress that our Agreements are not founded on a negative critique of existing
national agreements. Rather, they reflect the unique requirements of our project.

2. Innovations in the HPC Agreements:

— The Common Framework Agreement (focussed on governance and procedural matters) covers the
whole workforce. It is worth noting that different workforce groups (notably civils and engineering
construction) will be working on site simultaneously in numbers, an unusual phenomenon in major
projects.

— Focus on effective supervision—we are developing a separate agreement for supervision, outside of
the civil engineering or mechanical/electrical agreements. Our project strategy prioritises supervisory
standards and skills. The HPC agreements as a whole are designed around the need to support and
enable effective performance of supervisors and their teams in terms of safety, quality and delivery-
against-plan.

— Employment and Skills development—our agreements incorporate specific commitments relating to
apprenticeships (including adult apprenticeships) and skills development. These commitments are
particularly relevant to the local community and the opportunity to provide employment, training
and career development to the socially and economically excluded 18–35 demographic. The unions
too have made commitments relating to active support of the craft workforce for on-the-job training
and in enabling a new grading structure for the project that allows people to enter the workforce at
a lower skills levels and progress. It means providing “a ladder to climb up” rather than “a high bar
to clear”.

— Joint industrial relations machinery establishing a comprehensive network of communications and
engagement across the site.

— An Employment Affairs Unit (EAU) to enable and oversee the effective application of the agreements
across the site and across different contractors. The EAU will be client-sponsored and will be
accountable to the Joint Project Board consisting of senior client, contractor and union
representatives.

— A pay settlement for the entire duration of the project which establishes automatic annual pay reviews
without the need for annual payround negotiations.

— Enhanced pension benefits which signal a step-change improvement in pension provision for
construction workers.
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— A variety of enabling provisions to promote performance, including: efficient and effective use of
working time; and integrated team working to maximise efficiency in working practices (such as
interfaces between trades).

— Milestone bonus arrangements that enable the workforce to share in success as the project delivers.

3. Implementation
— It is important to recognise that, with the Final Investment Decision for the project not yet taken,

the HPC agreements are frameworks that are not yet operational. They enjoy passionate commitment
from much of the client, contractor and trade union communities. Nonetheless, they are yet to
be implemented.

— The next stage is to launch a social partnership implementation project with our supply chain and
trade union partners. Essentially, this is to bond the HPC social partner community around an
implementation plan designed to ensure that the benefits of our agreements are fully realised for all
parties. The launch event is due to take place early in the New Year.

— We should be under no illusion that managing industrial relations on the HPC site is going to be
hugely challenging. We believe strongly in the values and philosophy informing our approach but in
the end, it will be judged by its results.

Working with the Trades Unions

The labour relations agreements have been welcomed by our trade union partners. Kevin Coyne, from the
Unite union, described it as a “cutting edge agreement for a cutting edge new nuclear project at Hinkley
Point”.32 Phil Whitehurst, the GMB National Officer, described it as a “Best in Class” agreement between
EDF Energy, GMB and Unite.33

The proposed agreement for electrical and mechanical workers was submitted with a recommendation of
acceptance to the Engineering Construction sector shop stewards, who “unanimously” endorsed that
recommendation.

Blacklisting

A clear statement of EDF Energy’s position on blacklisting is set out above. All our contracts are transparent
and we would take appropriate action in relation to any contractors that have been seen to have failed to
comply with legislation and/or our contractual terms.

In the context of our wider approach to employee relations, EDF Energy is committed to effective dialogue
between management, employees and their representatives. All parties will endeavour to ensure that company
and its businesses operate efficiently while taking the interests and views of employees fully into account. EDF
Energy believes that effective, open and transparent dialogue increases the relevance and the effectiveness of
the management’s decisions by enabling employees’ representatives to know and understand the reasons for
them, as well as making proposals to complete or to improve them. They can thus be involved in EDF Energy’s
development and the advancement of the employees’ material and social well-being.

EDF Energy has comprehensive frameworks for consultation with the trades unions from representation at
the EDF Group European Works Council, and Corporate Social Responsibility (CSR) Agreement, through to
Company specific vehicles such as Company Council and Business Unit Councils. These Councils focus on
strategic issues and business proposals. They also promote the provision and exchange of information and
ideas, enabling employees to be properly informed about developments and consulted on matters of mutual
interest and concern in the spirit of Social Partnership.

32 Press release, 5th November 2013, available here: http://edfenergy.presscentre.com/content/detail.aspx?ReleaseID=201&
NewsAreaId=2

33 Press release, 5th November 2013, available here: http://edfenergy.presscentre.com/content/detail.aspx?ReleaseID=201&
NewsAreaId=2
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Written evidence submitted by Patrick Swift, Former Head of HR for BAM Ferrovial Kier.

Executive Summary

1. To the best of my knowledge, no blacklisting of workers has taken place in connection with the
Crossrail project.

Background

2. I was the HR Director of BAM Nuttall (“BAM”) between 2004 and February 2012. In May 2012, I was
asked to cover the role of HR Manager of the joint venture BAM Ferrovial Kier (“BFK”), which is one of six
consortia implementing the construction work at the Crossrail project. When I reached retirement age in June
2012 I was subsequently re-engaged by BAM as a part-time consultant with limited terms of reference and
continued working for BFK. I left BFK in August 2013 when a successor was appointed as HR Manager. I
therefore appear before the Committee as an individual and not as a representative of BAM or BFK.

Historical Allegations of Blacklisting

3. I would like to express regret that I did not institute a review of BAM’s existing relationship with the
TCA when I became HR Director or subsequently. Had I done so, then I am sure that I would have questioned
why BAM was spending the money it was with what I see now was a dubious organisation. Sadly though, I
did not do so, although I do not believe that BAM’s membership prevented anyone from obtaining employment
with BAM or affect anyone’s livelihood. On a personal level, had I done more, I may have avoided being
wrongly labelled as a blacklister.

4. I note that in the document “Guide for witnesses giving written or oral evidence to a House of Commons
select committee” there is advice on pages 6 and 8 concerning the giving of written or oral evidence on matters
that are currently before a court of law. As the Committee is aware, a High Court claim has been brought against
Sir Robert McAlpine Limited, which in turn has brought a claim against BAM (“the McAlpine litigation”). I
have been interviewed by BAM’s lawyers in connection with the McAlpine litigation and expect to be called
as a witness. I have advised the Clerk to the Committee about this, as required by the Guidance, and have
refrained from commenting on such matters in this written evidence document.

Crossrail

5. I understand that I have been asked to appear before the Committee specifically to respond to the evidence
of Gail Cartmail on behalf of Unite the Union (“Unite”). Apart from the allegation that I was a “known
blacklister”, which I deny, the majority of Ms Cartmail’s allegations relate to BFK’s involvement on the
Crossrail Western Tunnels site, which I deal with below.

6. A number of the allegations made by Ms Cartmail and Unite, and it would seem the broad thrust of Ms
Cartmail’s evidence to the Committee about my involvement in the Crossrail project, derive from the witness
statements of Mr Ron Turner and Mr Frank Morris. I understand from the footnotes to Unite’s written evidence
that the statements were prepared for Employment Tribunal case number 2205900/2012. The case was never
heard by the Tribunal, and so the witnesses never had to justify their statements.

7. Whilst it will be seen below that I disagree with the broad thrust of Ms Cartmail’s and Unite’s evidence,
I do not have the statements. I have also been told by the Clerk to the Committee that they have never been
provided to the Committee. Whilst I deal below with the position as I recall it, I obviously cannot comment
on the detail of the statements.

8. BFK was contractually required by Crossrail to have an induction process for everyone working on any
of the Crossrail sites. The induction process applied to all workers, whether of BFK or its sub-contractors,
including me. In accordance with the contractual requirements of Crossrail, it included the following:

(i) Completion of an induction form (which had been drawn up by BAM and required, amongst other
information, two written references and evidence of the professed skills and qualifications); and

(i) Provision of the employment contract (so that BFK could ensure that Crossrail’s requirements were
being met, which included terms and conditions no less favourable than the relevant standard national
agreement, which in this case was generally the CIJC’s Working Rule Agreement and that everyone
was paid at least the London Living Wage).

9. In relation to employees of sub-contractors, it was the job of the sub-contractors to check all the relevant
details and take up the references supplied ahead of their employees completing the induction process. The
sub-contractor would have to sign a declaration in the induction form to confirm that they had completed a
number of checks. BFK did not undertake any further referencing or “vetting” for subcontractor personnel and
I did not look at CVs and induction forms against a list (as far as I am aware, there was no such list). The
only reference checks that BFK undertook were for personnel employed directly by BFK.

10. I was responsible for the HR department of BFK, which included the team managing the induction
process. That team oversaw the correct completion of the induction forms, the pre-employment health checks
and drug and alcohol testing, attendance at the induction presentation and the issuing of site passes. The
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induction documents were checked by the induction co-ordinators, who had been trained in the contractual
employment requirements of Crossrail. The co-ordinators would take a copy of the passport of each person as
well as copies of skills cards and any other qualifications declared. These documents were (and still are)
retained in secure storage by BFK at BFK’s office at Westbourne Park. The retention of these documents is
necessary as Crossrail conduct regular audits to ensure BFK and its subcontractors are complying with Crossrail
specified terms and conditions.

11. If there was an anomaly with the terms and conditions or skills/qualifications then the responsible
manager of the induction team would be asked for assistance and the sub-contractor would be contacted by
the induction co-ordinator to correct the anomaly. On the rare occasions that the responsible induction team
manager was not available I was asked for advice. This happened very occasionally. Any anomalies were
usually resolved between the induction co-ordinator and the sub-contractor. The person in question would then
complete the induction process, receive their pass and start on site.

12. It has been alleged that BFK were not complying with the ETI code. I was not involved in any dealings
with the ETI but I believe BFK and Crossrail were operating within the spirit of the ETI Code—particularly
through the induction process and engagement with the trade unions.

13. In relation to pay, it has been alleged that BFK did not want to pay the going rate for subcontractors.
This is incorrect. It was imperative to BFK that they did pay the going rate for the job because, had they not,
they would have lost their scarce specialist workforce to other Crossrail contractors. It has also been alleged,
in relation to the construction industry generally, that low bids are put in for jobs, allowing for the fact that
some tribunal cases might be lost along the way. I cannot comment on the pricing of jobs as I was in no way
involved in pricing projects.

14. I note that Ms Cartmail’s evidence to the Committee was that 48% of the individuals named on the TCA
list provided to the Committee by Mrs Kerr were working on the Crossrail project. Unite’s written evidence
appears to change this to 48% of the companies on the TCA list have contracts connected with Crossrail.
Given that Crossrail is Europe’s largest construction project, it is not surprising to me that 48% of the largest
contractors in the country are involved.

15. I also note that Unite’s written evidence alleges that “a labour agency supplying labour to crossrail [is]
run by a known blacklister—Danny O’ Sullivan”. I am aware, and want to draw to the Committee’s attention,
that Danny O’ Sullivan, who was previously a senior manager at Kier, is a different person from the Danny
O’ Sullivan who owns and runs Danny Sullivan Limited. I understand that Unite was informed of this on a
number of occasions, but refused to acknowledge that their allegation was incorrect.

16. Unite allege that blacklisting, “continues unabated in the construction industry”. I disagree. In relation
to the allegation that blacklisting is happening on Crossrail sites, Unite agreed, in the joint press release in
September 2013 that there was no breach by BFK of the Blacklisting Regulations on Crossrail; I would go
further than this and say that there was no blacklisting.

EIS

17. EIS was a specialist sub-contractor owned by Ron Turner and engaged by BFK to erect two Tunnel
Boring Machines (“TBM”) and a conveyor system. When it became clear that EIS’ work would not conclude
by the then agreed Completion Date, a new Completion Date was agreed, as, without a fully valid sub-contract,
BFK would not have been able to continue using and paying EIS. To avoid the risk of having to go through
the very time consuming administrative process of getting potentially multiple extensions approved, a new
Completion Date was chosen that was significantly beyond the date when it was then envisaged that completion
would take place (by around one year).

18. When EIS’ work was complete, in around August/September 2012, EIS’ contract was terminated with
10 days’ notice given. This was longer than the seven days’ contractual notice. Mr Turner was fully aware that
EIS’ contract was coming to an end, as were his employees, some of whom had resigned and joined the
specialist sub-contractors providing the production crews, presumably because they knew their work with EIS
was almost complete. In fact Mr Turner held a meeting on site with his men on 30th August 2012 and
immediately following this he requested a meeting with BFK senior management to discuss his concerns on
the exodus of his employees. This meeting was arranged for 11 September 2012.

19. Following notice being given to EIS on 11th September 2012, Mr Turner held a further meeting with
his workforce and there was some unrest. So as to avoid the possibility of disruption, EIS was paid in lieu of
notice and asked to leave on 14th September 2012.

20. It has been alleged that the termination of EIS’ contract was designed to send a message that trade union
organising would not be allowed. This is incorrect. The termination of EIS’ contract had nothing to do with
the trade union activities of any of EIS’ employees. Trade union engagement on site had started in March 2012
and continued with both Unite and UCATT having, I believe, significant numbers of members across a range
of different employers.
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Frank Morris (“Mr Morris”)

21. Mr Morris was employed by EIS and inducted on site in April 2012. Mr Morris was later recognised by
another person on site as someone who had held demonstrations on the Olympics site. I understand this was
raised with Mr Horrillo, who was the tunnelling construction manager for BFK, who then raised it with Mr
Turner. I was then told, I cannot recall by whom, that Mr Morris had made trouble on the Olympics site.
Whilst I do not recall the exact details of my conversation with Mr Turner, I raised the issue with him. I did
so as it appeared that Mr Turner was unaware of Mr Morris’ seemingly very public and relatively recent past.
I became concerned as to whether EIS had actually been carrying out the referencing and past employment
history checking specified on the induction form, which was a Crossrail requirement. Mr Turner was well
aware that EIS was responsible for taking up the references of its own personnel and he personally signed off
induction forms saying that three years of employment history had been checked by EIS, amongst other details.

22. I did not review Mr Morris’ induction form until he issued his claim against BFK in the employment
tribunal and neither did I check Mr Morris’ name against any kind of list, because, apart from site records, as
far as I am aware, no such list exists.

23. I understand that, upon becoming aware that he had been recognised, Mr Morris contacted Harry Cowap,
the full time Unite official, and was then elected as the EIS shop steward on 2nd July 2012. During a meeting
between Mr Morris, Mr Turner and me on 3rd July 2012, Mr Morris was offered times and places to conduct
his union business. Subsequently the Senior Works Manager, John Humphrey, asked Mr Morris on a number
of occasions to specify what arrangements he needed for his union duties, without response.

24. An incident occurred on site on 30th July 2012; Mr Morris, in contravention of the agreed and normal
shop steward protocol, left his place of work without permission, which was also gross misconduct under the
terms of his employment contract with EIS, to wander about the tunnel trying to count people. This was quite
unnecessary as the accurate information on the number of people in the tunnel was immediately available to
Mr Morris in the Tally Hut. While the number of people on the TBM itself is subject to a maximum limit, the
maximum number of people allowed in the tunnel, although subject to recommendations, was variable,
depending on factors like the length of the tunnel at any time. In any event, it is not acceptable for people to
wander around the tunnel as this creates a health and safety risk; it is important that everyone is accounted for
at all times.

25. Following this contravention of shop steward protocol and his unauthorised absence from his place of
work, Mr Morris was reallocated from the tunnel to cover a vacant role of more general electrical duties in the
main works area compound. Mr Morris was moved on 1st August 2012 and it is my understanding that he
agreed to this move. I played no part in the investigation or decision to move Mr Morris as I was on leave
until 6th August 2012.

26. Despite what Unite allege, Mr Morris was not isolated, victimised or bullied and there was no link
between him being elected as shop steward and him being moved out of the tunnel to more general duties. Mr
Morris was elected shop steward on 2nd July 2012 whereas the move to more general duties did not occur
until 1st August 2012. The move did not cause Mr Morris any financial detriment, and in fact gave him more
freedom to carry out his union duties.

27. During the meeting on 3rd July 2012, Mr Morris requested confirmation that a production bonus would
be paid. When he asked subsequently, Mr Morris was assured that a production bonus would be paid and
backdated to the start of production of the first TBM and that, unusually, all the support crews would also
participate. Deciding the level of bonus was a complicated process as it had to be decided internally by BFK
and then approved by Crossrail. I am aware that the bonus had not been paid by the time EIS’ contract came
to an end; however assurances were given to Unite during the ACAS discussions, noted below, that any unpaid
backdated bonus would be paid, despite the email request from Mr Turner that the retrospective bonus due
should not be paid to those EIS employees who had left for other contractors before the termination of the
EIS contract.

28. During the course of demonstrations, which started after the EIS employees left the site and were led by
Mr Morris, I was asked by the Crossrail HR Director for updates on a number of occasions. I did not believe,
as has been alleged, that there was “nothing wrong” and I certainly did not try to convince the HR Director
that there was “nothing wrong”.

ACAS Talks

29. Whilst the ACAS talks in late 2012 were on a confidential basis, the Committee asked Ms Cartmail
about them. The Committee through the Chair noted that, “Our Inquiry trumps any commitments you have
about confidentiality in ACAS”. Ms Cartmail answered the Committee’s questions. I respond to Ms Cartmail’s
evidence in that regard in order to comply with the Committee’s request to me and without intending to breach
any confidence.

30. A meeting took place on 10th October 2012 between Harry Cowap, Bernard McAulay (national
construction officer for Unite) and me, at which the possibility of using the services of ACAS to try and resolve
the demonstration issues was discussed and agreed. It is correct that during one of the ACAS meetings I said
that Mr Morris was making himself unemployable; this was because of Mr Morris’ aggressive demonstrations,
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which I witnessed personally, which included blocking the way on to the site for vehicles; putting large banners
in the footpath and flying large flags adjacent to the footpath creating a danger to the general public; playing
music very loudly; him and his fellow demonstrators blowing vuvuzelas in the faces of employees trying to
get to work; and occasional foul mouthed exchanges with employees going into the site.

31. BFK decided, as a joint venture, that it would be very difficult to re-engage Mr Morris on a BFK site
due to his aggressive attitude and therefore a financial settlement was tabled, which was reluctantly recognised
by both parties as a practical way forward.

32. Ms Cartmail alleges that there is something suspicious in the fact that the settlement amount suggested
by me in the ACAS talks was the amount that the Employment Tribunal (“ET”) had awarded to Mr Phil Willis
in his ET case with another company. The Willis case was a significant case and was immediately reported
(with the awarded sum) in the HR and Construction press; the knowledge of this sum did not arise from a
collusion between me/BFK and Ron Barron and we were not “in cahoots”. The amount awarded in the Willis
case influenced the amount offered to Mr Morris as BFK took the decision to offer what Mr Morris might
receive if BFK were to defend a claim and lose—this also looked likely to be a smaller figure than BFK would
spend defending a case. Unfortunately, following a “figure with five noughts” being asked for by Unite during
the 4th ACAS meeting, a settlement figure acceptable to both sides could not be achieved.

33. As regards my relationship with Mr Barron, I had a contractual obligation to keep Crossrail informed of
any significant Industrial Relations issues and Mr Barron was the designated point of contact. Crossrail made
it clear that they would not interfere with BFK and other contractors and Trade Unions on any issues, but
required that they be kept informed, presumably so that they had a broader cross-project view. I contacted Mr
Barron on a few occasions to update him on the on-going demonstrations so that Mr Barron could brief
Crossrail senior management. I do not recall ever discussing the Willis case with Mr Barron but I did discuss
Mr Morris and the demonstrations at Westbourne Park, as I was required to.

34. Mr Morris made an ET claim in December 2012, which eventually settled on confidential terms after I
had left the Crossrail project; I played no part in the settlement negotiations and am not privy to the terms of
the settlement, although I understand that Mr Morris has since been employed by BAM at its Liverpool
Street site.

35. It has been alleged that Mr Morris was warned that anybody who stood with him on his protest would
never get a job on Crossrail. I am not aware of anything of this sort having ever been said to Mr Morris. Mr
Valentine, another EIS employee to whom I refer below, was seen at one or two of the demonstrations, by me
and other members of staff. I have been told that Mr Valentine was re-inducted and employed on the BFK
Farringdon Station site from 3rd October 2012, which was only two and a half weeks after the EIS personnel
left the site.

Rod Valentine (“Mr Valentine”)

36. It has been alleged that Mr Valentine was removed from his job when Mr Morris raised an issue with
Mr Valentine’s attendance at the health and safety committee. This is completely inaccurate, and at odds with
the facts shared with Ms Cartmail and Mr McAulay during the ACAS talks.

37. Mr Valentine was suspended on 24th July 2012 and then later disciplined when he left the tunnel without
handing in his tally or self-rescue kit, having bypassed the Tally Hut. This was discovered because a party of
visitors was due to enter the tunnel and certain people in the tunnel were being temporarily withdrawn to
ensure the numbers complied with the recommended maximum number of people, for safety reasons. When
the names of those whose tallies were still in the Tally Hut were being checked by the tunnel supervisor, Mr
Valentine could not be found. This caused the stoppage of the TBM tunnelling whilst a major search was
conducted for him. Mr Valentine was eventually located in a remote hut, where he had gone to change his
boots, which he claimed were uncomfortable. This was a fundamental and very serious breach of basic
tunnelling safety. There was never any issue about Mr Valentine attending or not attending the health and
safety committee—in fact such attendance had been suggested and encouraged by me at the meeting between
Mr Turner, Mr Morris and me on 3rd July 2012.

38. I was not involved in the investigation but I did sit in on the Disciplinary Hearing that Mr Turner
conducted on site on 6th August 2012 with Mr Valentine, with Mr Cowap as his companion. Mr Valentine was
given a final written warning by EIS for his gross misconduct, relieved of his Unite health and safety Rep
duties and moved to the BFK site at Northfleet that was still erecting a conveyor system there.

Garry Gargett (“Mr Gargett”)

39. It has been alleged that Mr Gargett was removed from site on 24th August 2012 for raising health and
safety concerns. In fact, Mr Gargett was suspended for breaking the widely advertised strict site rule about not
taking any photographs on site. He used his mobile phone to break the rule. The strict rule against the use of
mobile phones on site was emphasised during the site induction slides, which stated that, “Contravention will
result in suspension and/or removal from site”. As a responsible foreman Mr Gargett should have first corrected
the safety issue he had spotted and then reported it and his corrective actions to his manager so that lessons
could be learnt. His actions in taking photographs using his mobile phone and “walking by” the issue were not



cobber Pack: U PL: CWE1 [E] Processed: [13-03-2014 17:00] Job: 037142 Unit: PG08

Ev 142 Scottish Affairs Committee: Evidence

the actions of a responsible foreman and he had broken two fundamental site rules. Mr Gargett was suspended
on full pay whilst an investigation was being arranged. However, before the investigation could be carried out,
the EIS works were completed and its subcontract terminated.

I trust the above is useful to the Committee; I look forward to assisting the Committee further in due course.

December 2013

Written Evidence Submitted by Southampton Itchen Constituency Labour Party

Executive Summary

1. Members of our local Labour Party have become aware of the disgraceful practice of blacklisting. We
feel it is a covert and insidious form of discrimination that illegally and immorally labels people as hostile or
friendly, leading to an unjust exclusion of people from employment. Following local campaigning, publicity
and awareness sessions, we would like the Inquiry to consider our collective views, relevant evidence and
recommendations.

2. Our first recommendation is that more work is needed to make the public, employers and employees
aware of blacklisting, that they know that it is illegal and what the relevant punishments are. This work should
be publicly-funded, at least in part, due to the hostility of some sections of the media.

3. Our second recommendation is that blacklisting must be proscribed from Government contracts, whether
local or national. Legal assistance in this regard is required urgently.

4. Our third recommendation is that the law needs to be strengthened, as existing law is either not enforced
or insufficient to ensure that blacklisting continues.

5. Our fourth recommendation is that there must be a public inquiry into blacklisting.

Introduction

6. We would like the Inquiry to consider our members’ collective views gathered from our deliberations in
focus groups, relevant evidence and recommendations.

7. Southampton Itchen Constituency Labour Party (CLP) conducted four focus groups, after a presentation
by Councillor Andrew Pope, who has been campaigning in Southampton and throughout Hampshire on
blacklisting.

8. Those focus groups gained a greater understanding of different forms of blacklisting, and evidence that it
has been practised in those varying forms for decades, including by The Economic League, which it was
strongly suspected in Oral Evidence to your Inquiry was the precursor of the Consulting Association.34 The
unearthing of blacklists has been preceded by denials and accusations of “conspiracy theories”. Now according
to the Information Commissioners Office, it appears that there is a third blacklist.35 This evidence, and due to
the covert nature of blacklisting, we therefore believe that it is likely that there are likely to be other blacklists,
whether in construction or not.

9. Councillor Pope has given similar presentations at other local CLPs such as Southampton Test and New
Forest East, and attended local protests with the Unite union. At those protests, and through contacts of other
campaigners against blacklisting such as the Blacklist Support Group and regional and national officers of
Unite, he had heard many unpleasant stories and evidence of blacklisting. It is clear that blacklisting takes
many forms, and requires determination, campaigning and skill to find the evidence. As your Inquiry has
shown, there are significant malevolent powers and interests who have been at great pains to keep it secret.

10. Our concern about this issue and hence motivation for submitting this evidence came about due to
publicity on the Unite dispute36 (now resolved) with Crossrail due to concerns about blacklisting. It also arose
from discussions with members of the Labour Party, members of the Unite union and other construction unions
such as the GMB and UCATT.

11. In March 2013, Southampton City Council also received a deputation on blacklisting which showed that
people living in Hampshire had been blacklisted by the Consulting Association. Copies of a blacklist “card”
were shown to each member of the Council of a former construction worker who appeared on the blacklist,
and who had been unable to get work. That person had had to get work outside construction. A motion
proscribing blacklisting was passed unanimously by Council members in response to this deputation.37

34 Scottish Affairs Committee—Minutes of Evidence (HC 156), Oral Evidence 16th October 2012,
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmscotaf/156/121016.htm

35 Blacklist blog, Hazards Magazine, “ICO admits it has proof of another blacklist”, http://www.hazards.org/blacklistblog/2013/10/
24/ico-admits-it-has-proof-of-another-blacklist/ , 24th October 2013

36 Southern Daily Echo, “Protests over “black-listing” firms”, http://www.dailyecho.co.uk/news/10389712.Protests_over__black_
listing__firms/ , 30th April 2013

37 Southern Daily Echo, “Council takes up fight against blacklisting”, http://www.dailyecho.co.uk/news/district/southampton/
10376600.Council_takes_up_fight_against_blacklisting/ , 24th April 2013



cobber Pack: U PL: CWE1 [O] Processed: [13-03-2014 17:00] Job: 037142 Unit: PG08

Scottish Affairs Committee: Evidence Ev 143

Subsequently, Plymouth City Council enquired about this, and passed a similar motion, as have other
councils since.

12. What follows is a summary of our members’ collective views, relevant evidence, and recommendations
to the Inquiry on what can be done.

Evidence

13. We know that in construction, there has been collusion between firms and sub-contractors to blacklist.
Clearly this is unacceptable, whether in construction or in any other employment sector. However, prior to the
focus groups, even amongst members of the Southampton Itchen Constituency Labour Party, which is a party
of active members, it was felt that there was insufficient knowledge of blacklisting as an issue. Sections of the
media are not amenable to publishing details of it (although some others are). If active members of a political
party that are politically engaged are not aware of blacklisting, more general members of the public were much
less likely to know of it. Therefore more work was needed to ensure that employers, employees and the public
was aware of blacklisting, that it is illegal, and what the relevant punishments are. This must include publicly-
funded awareness, because of those sections of the media that may be hostile.

14. It was felt that blacklisting must be set in the context of fair employment practices, and to be seen that
practising it was not fair. Local authorities have sought to lead by example. We are not aware of any national
Government departments from doing the same. Therefore, blacklisting must be proscribed from Government
procurement, whether national or local.

15. Some local authorities, such as Southampton City Council and Plymouth City Council, have resolved
politically by motion to proscribe blacklisting from their procurement contracts. However, despite seeking great
levels of expensive legal counsel, including from the unions, there is concern in some quarters about how this
is to be credibly achieved without it being open to legal challenge, which is itself an expensive process. This
is especially concerning for local authorities where companies have been proven to, or have confessed to,
blacklisting (eg they subscribed to The Consulting Association blacklist, or some other blacklist). It was also
felt that due to the covert nature of blacklisting, it was difficult to prove.

16. Therefore, it is felt that local government (and equally national government), if it is to proscribe
blacklisting in its contracts, needs stronger protection against such claims. This could be achieved via a change
in the law, perhaps by secondary legislation. It was not felt that current law was strong enough, or enforced
enough. Such tightening of the law and its enforcement is urgent, because there is evidence, such as the newly
discovered construction blacklist, that it is more widespread than hitherto discovered. We also believe that it
is reasonable to suspect it to be continuing, whether in construction or in other sectors.

17. Three of the four focus groups agreed that there should definitely be a public inquiry into blacklisting.
Reasons given were that “we need to bring blacklisting out into the open” and that “there was one for phone
hacking.” The other focus group said that there should only be one if its objectives were clear beforehand.

Recommendations

18. More work was needed to ensure that employers, employees and the public was aware of blacklisting,
that it is illegal, and what the relevant punishments are. This must include publicly-funded awareness, because
of those sections of the media that may be hostile.

19. Blacklisting must be proscribed from Government procurement, whether national or local.

20. Local government (and equally national government), if it is to proscribe blacklisting in its contracts,
needs stronger protection against legal challenge. Such tightening of the law and its enforcement is urgent,
because there is evidence, such as the newly discovered “third” construction blacklist, that it is more
widespread than hitherto discovered. We also believe that it is reasonable to suspect it to be continuing, whether
in construction or in other sectors.

21. There should definitely be a public inquiry into blacklisting.

December 2013
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