Memorandum

[1] The following comments address two assumptithreg underlie the Scottish National
Party’s position on Scottish independence. The fassumption is that an independent
Scotland would inherit all the UK’s internationagitits and obligations as a successor state.
The second assumption is that an independent &dottauld continue to be a member state
of the European Union and inherit the current yregqt-outs (e.g. on the single currency and

on the Schengen Agreement). These points will beesded in turn.

State succession under public international law
[2] There are three distinct forms of state sudoasis public international law.

a) Continuation: if Scotland broke away from the Uditéingdom and became an
independent state, the remainder of the United #ong i.e. England, Wales, and
Northern Ireland (rUK) would be referred to as tentinuing state. The rUK
would retain the rights and obligation of the Udit€¢ingdom. Scotland would be
referred to as the successor state.

b) Separation: in a separation, the United Kingdom ldiodissolve into two
independent states (rUK and an independent Scotl&ath states would be
referred to as successor states and would resusireréispective pre-union state
personalities, rights and obligations (as well @ e of the rights and obligations
of the United Kingdom).

C) Dissolution: in this case, the United Kingdom wouttissolve into two
independent states of which none would be considareontinuing state. Both
rUK and Scotland would be successor states antetremually in respect of the
rights and obligations of the United Kingdom.

[3] Separation (b), whereby the rUK and Scotlansua®e their pre-Union status, is not a

viable option. After more than 300 years #tatus quo anteould no longer be restored, and



the repeal of the Acts of Union 1707 would not (cary to what is sometimes assurfjeske

the re-emergence of the old kingdoms of EnglandSuatiand.

[4] Dissolution (c) is favoured by some nationaltots as it would place all constituent
parts of the Union on an equal footing as far asdad public international law rights and
obligations are concerned. Both the rUK and anpedédent Scotland would be regarded as
‘successor states’ in international law. Theretharee problems with this view. The first issue
relates to precedent. Ireland joined the Union8@1land seceded in 1922 without, however,
dissolving the United Kingdom. If Ireland’s secessdid not dissolve the United Kingdom,
why would an independent Scotland have that effeb&?second problem is constitutional: it
is easier to bring about an independent Scottiate ghan it is to create and English state
(with or without Wales and Northern Ireland). Thaitdd Kingdom is a union state with a
central and supreme Parliament in Westminster.nlependent Scotland would not have the

power to destroy the United Kingdom as a legaltgnti

[5] The third concern is that dissolution simplyniet a realistic option. Were Scotland to
become independent, the rUK would assert itseltl (ae recognised by the international
community) as the continuing state (a) with ideadtimternational legal personality as the
current United Kingdom (albeit with a territory remed by one-third and a population
reduced by 5.2 million). All international treatiésther than those referring solely or mainly
to Scottish matters) would maintain their legalctoras between the rUK and the other
contracting parties. The rUK would also continuebt represented in those international
organisations of which it is currently a membergtsas the United Nations, the European

Union, NATO, and the International Monetary Fund.

[6] Support for this position stems from the disgimn of the Soviet Union in 1991. The
Russian Federation asserted itself as the congnsiate which was accepted by the
international community. As in the case of rUK semding the United Kingdom, the nuclear
issue was a key determining factor. Russia not belg most of the nuclear assets of the
former USSR, it also wanted to remain a nucleargrcand keep its seat and its veto power
in the UN Security Council.

[7] In order to maintain international stabilithet international community would be likely to

recognise the rUK as the continuing state of thaddrKingdom.

!See e.g. Dr M.J. Williams, ‘Defence Implications of possible Scottish independence’, HC 483, July 2012.



The request for accession to EU member state under the EU treaties

[8] The SNP’s position is that an independent Sewtlwould continue to be a member state
of the European Union, and that it would inherg iK’s opt-out from the Euro and keep

sterling as its currency.

[9] The clarity of the SNP’s position is based be aissumption that an independent Scotland
would be in full command of a defining charactecisif a sovereign state: policy choice in
two key areas. Its leadership sometimes argues dhatindependent Scotland would
automatically continue to be an EU member. At othmes, somewhat confusingly, it claims

that it hasa choice whether to join the EU or EFT@ér neither, one presumes). It also claims

freedom of choice over the currency and that if whiloose sterling unless and until the
Scottish people decide to adopt the Euro in a eeftum (Jason Allardyce, Scots 'must use
euro' if union endsSunday Times30 October 2011).

[10] These claims will be addressed in turn. Theneo automatic right to membership of the
European Union. Continued membership would onlptesible with the approval of all 27+
Member States. The process of accession is laidnodirticle 49 TEU and requires an
application to the Council which, having consultad Commission, must act unanimously.
An absolute majority in the European Parliamenttraiso agree to the new accession. But it
is the second paragraph of Article 49 TEC that eauswch difficulty and confusion.
According to this sub-clause:

‘The conditions of admission and the adjustmenthédreaties on which the Union is
founded, which such admission entails, shall bestiigect of an agreement between
the Member-States and the applicant state. Thié lsbaubmitted for ratification by
all the contracting states in accordance with thespective constitutional

requirements’.

[11] An independent Scotland would have to join Hi¢ as a new accession state, a process
that could take many years. Obviously, there iprablem with Scotland meeting the formal
criteria for membership: the Scots have enjoyedriglbts and obligations for almost four

decades. But since unanimity is required, a sirsg&e, such as Spain, could block an



independent Scotland’s accession to the EU (ThepaddentSpain could wield veto over
Scotland’s EU membershif2 January 2012).

[12] The loss of membership status following sepananaturally impacts on the UK'’s

derogation from the single currency. An independsedtiand would not inherit the opt-out
the UK negotiated for the Treaty of Maastricht.ddfirse, the politics of the Euro might have
changed dramatically by the time Scotland becomdspendent. But, currently, the formal
position is as follows. All (old and new) Memberatts (except UK and Denmark, who
secured opt-outs in the Maastricht Treaty) are ebgokeeventually to join the Mechanism and
to adopt the Euro. All the new MS (after 2004) kgally obliged to adopt the Euro at some

future point (with no opt-out clauses).

[13] Formal EU law can at times appear unduly rigidder the terms of the EU’s Treaties,
Greece, for instance, would have to leave the EUdose to leave the Eurozone — a result
that defies the ‘spirit’ of the Treaties. Evenhtte suddenly was room for manoeuvre for an
independent Scotland on the currency, the Euro avbatome another factor in the raft of
negotiations (following a positive independencesrehdum outcome in Scotland) with the
Commission and the 27+ Member States, meaningSbatiand would have to negotiate a

formal opt-out (which no other new Member State $exured).

[14] None of the above suggests a true policy ahéac the SNP. An independent Scotland
will not automatically join the European Union, buill have to apply. EEA/EFTA
membership is neither attractive nor realistic:niismbers have to adopt and implement EU
law, but without the participation rights, and noeedbelieves that the framework is open to
new member$.Both EU membership and the issue of the Euro mdll be decided by the
SNP or by the people of Scotland, but will be rated (in principle) by the EU Treaties and
(on the detail) by the Commission and the other emStates in negotiations with an

independent Scotland.

[15] Finally, it should be appreciated that Scatiisdependence is not a purely internal affair
for the United Kingdom, but would also involve péganegotiations with and the consent of
the European partners. On the one hand, Germaaycé&y Italy, and Spain can have no

interest in witnessing the diminution of the Unitikthgdom and in setting a precedent for

2 See generally, D. Buchan, ‘Outsiders on the inside: Swiss and Norwegian lessons for the UK’, Centre for
European Reform, 24 September 2012.



other European secessionist movements. Moreovperiexce shows that the international
community as a whole shows an interest in the idietsvof states especially in cases of break-
ups. On the other hand, if Scottish independentkeexpression of the democratic will of
the people and if the United Kingdom resolves thatten in a procedurally fair and
transparent manner, the attitude of the Commisaiwh the other Member States may be
positively influenced and Scotland’s applicatiomlcbbe fast-tracked. The UK’s attitude may
in turn depend on how Scotland has behaved duhegindependence negotiations, and
whether they have been conducted smoothly and aigjaa the reverse.

Dr Jo Eric Khushal Murkens Professor Robert Hazell
London School of Economics and Political Sciendeirector Constitution Unit
Department of Law School of Public Policy
Houghton St 29/30 Tavistock Square
London WC2A 2AE London, WC1H 9QU

United Kingdom

Tel: 020 7955 6675 Tel: 0207 679 4971
Email: j.e.murkens@lse.ac.uk E-mail: r.hazell@ucl.ac.uk




