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Summary

The Government of Wales Act 2006 introduced a procedure whereby the National
Assembly for Wales can bring forward proposals which would extend the Assembly’s
lawmaking powers by way of Legislative Competence Orders in Council. The Orders do
not themselves change the general law for Wales—they pave the way to subsequent
‘Measures’ to change the law applying to Wales within the devolved areas of legislative
competence. This proposed Order would enable the National Assembly for Wales to make
new legislative provision for promoting and facilitating the use of the Welsh language and
the freedom of persons to use Welsh in their dealings with others if they so wish. It also
lists the categories of bodies that the Assembly would be able to make subject to future
duties to provide Welsh language services in Matter 20.1. Those upon whom duties would
actually be imposed would be a matter for Assembly legislation, but must fall within the
categories contained in the Order.

We consider that a good case has been made that the National Assembly for Wales should
have the ability to modernise and bring consistency to legislation relating to the use of the
Welsh language. The transfer of competence appears, in this regard, logical and
appropriate. It will locate responsibility for the Welsh language in the social context where
it is rooted and where its effects will be most evident. Support for this principle was clear in
our inquiry, but concerns were expressed by some witnesses about the way in which the
scope of the draft Order is currently defined. We believe that these criticisms reflect
practical drafting issues rather than serious or significant constitutional or policy
differences.

The draft Order brings into scope bodies receiving more than £200,000 of public money in
a year. The principle that organisations benefiting from substantial public funds should
fulfil public responsibilities is an appropriate one. However, this threshold, which would
represent a large sum for some organisations and be less significant for others, has no clear
relevance to the service received by customers or the public and is not based on any clear
principle or analysis. It seems instead to have been chosen more or less at random. In
addition, the types of public money that would qualify a body for inclusion are not clearly
set out. Other concerns about the scope of the proposed Order include:

o Utilities and telecommunications are specified in the LCO, but not banks or insurance
services. The basis of the distinction between the different bodies which are regarded as
key “public services” is not clear.

e We are not convinced that the need for energy production and transmission services to
be included in the proposed Order has been demonstrated.

e We understand that it is not the intention of the Welsh Assembly Government to
impose duties on smaller bodies, such as NGOs, charities, organisations established by
Royal Charter and companies with small numbers of employees, but many such bodies
fall within the scope as the Order is currently drafted.

e  Whilst we received evidence on the work of language commissioners elsewhere, we did
not receive more detailed evidence on the role of the proposed language commissioner
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in Wales. We suggest that it would be helpful for the Wales Office to invite the Welsh
Assembly Government to clarify its intentions in this respect as soon as possible and in
any event before it publishes the Measure, and to indicate the process of consultation it
will use to win for the language commissioner the sort of public support enjoyed by
other commissioners such as the Children’s Commissioner and the Commissioner for
Older People.

We are of the view that powers to make legislation relating to the Welsh language should
be transferred to the Assembly, but only on the basis of legislative precision. This would
benefit both the Assembly, by providing a solid legislative foundation for its Measures, and
those who will be subject to the legislation, by providing them with clarity and a degree of
certainty. In order to achieve the Welsh Assembly Government’s stated objective to
provide consistency of service for the consumer and public, a level playing field for
business, and fairness in terms of the impact on a variety of businesses and other
organisations of varying sizes, we recommend that the draft Order that is eventually
presented to the House for approval should have a much more clearly defined scope.

It is for the Welsh Assembly Government to propose draft legislation, which we then
scrutinise, but we have given some consideration to how the scope of the proposed Order
can be improved. We suggest that a more sophisticated and appropriate way of dealing
with the issues of definition would be for this Order to contain clear principles against
which the Assembly Measures can be tested. One way to achieve this would be for the
Welsh Assembly Government to insert in this draft Order tests that have to be met by any
Measure subsequent to this LCO, rather than trying to insert definitions themselves in the
text. These might include a test of reasonableness, a test of proportionality, and a
consideration of the cost to demonstrate that the application of any Measure to particular
bodies or organisations will, in the long term, provide a cost-effective benefit to the public
in terms of the use of the Welsh language. This would mean that instead of the Order
defining those who will be affected by subsequent Measures there is greater clarity of
purpose and definition of what is to be achieved, leaving it to any individual Measure to
provide a definition that satisfies those tests. This would fit better with the principles of
devolution and with the LCO process than depending on a list of categories, whether that
list were to be the rather unsatisfactory list contained in this draft or even a better-defined
list.

We hope that Ministers will accept our recommendation that the proposed Order should
be redrafted in the ways outlined above. However, should the Welsh Assembly
Government decide to preserve the categories proposed in the current draft, our evidence
suggests that some elements would prove more controversial than others. There is little
debate over the case for including public authorities and Crown/Ministerial bodies (with
the consent of the Secretary of State) within the scope of the Order. Witnesses recognised
that the legislative framework governing the Welsh language duties imposed on such
bodies is acting as a constraint and needs to be updated, for example to allow for better
redress procedures. In addition, there is broad agreement concerning the inclusion of
bodies which provide services on behalf of the state, although this may include some
relatively small bodies and further consideration needs to be given to ensuring that any
requirements do not prove excessively burdensome.
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In contrast, some witnesses raised significant concerns about the way in which the
proposed categories attempt to define the range of private sector bodies to which future
laws may apply. We were concerned that, as currently drafted, the proposed Order could
give rise to laws which might be incoherent, inconsistent and open to challenge. If the
Wales Office and Welsh Assembly Government were to pursue the current list approach,
they should consider first presenting an Order dealing with the relatively uncontroversial
matters and returning to the wider scope when a more persuasive conceptual framework
for legislation has been advanced. That second stage might be pursued fairly quickly, but if
the approach we recommend were to be adopted there would be no need for such a two-
stage process and a more complete devolution of legislative competence would be achieved
sooner. We believe that a two-stage process should be avoided and we strongly urge the
Wales Office and the Welsh Assembly Government to adopt the principles set out in our
Report.
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1 Introduction

Background

1. The Government of Wales Act 2006 introduced a procedure whereby the National
Assembly for Wales can bring forward proposals which would extend the Assembly’s
lawmaking powers by way of Legislative Competence Orders in Council. The Orders do
not themselves change the general law for Wales—they pave the way to subsequent
‘Measures’ to change the law applying to Wales within the devolved areas of legislative
competence. They do this by adding new “Matters” to the “Fields” of legislative
competence set out in Schedule 5 to the Government of Wales Act 2006.

2. These proposals for draft Orders may be introduced by the Welsh Assembly
Government, by committees of the National Assembly, or by individual Assembly
Members (chosen by ballot). They are subject to pre-legislative scrutiny by committees of
the Assembly appointed for this purpose and by committees of the House of Commons
and the House of Lords. Whitehall agreement (“clearance”) is a necessary prerequisite
before a proposed Order is referred by the Secretary of State for Wales to each House at
this pre-legislative scrutiny stage.

3. Following the pre-legislative scrutiny stage, the National Assembly may agree an actual
draft Order. This may take account of committee recommendations (from either its own
committees or Westminster) arising from pre-legislative scrutiny. The draft Order may
then be laid before Parliament by the Secretary of State for Wales—and he or she may still
decline to do so at this stage. If the draft Order is laid, it is considered by both Houses of
Parliament, and may be debated by them. Draft Orders at this stage are not amendable and
can only be approved or rejected. If approved by both Houses, and once it is given the royal
assent in the Privy Council, direct law-making powers are devolved to the Assembly within
the scope of the Order in Council. The Assembly can then make laws in the form of
Assembly Measures, which need to be passed by the National Assembly but which require
no further approval by either Whitehall or Parliament.

Introduction of the proposed Order

4. If adopted, the proposed Order relating to the Welsh Language would expand Field 20
(Welsh language) of Part 1 of Schedule 5 to the Government of Wales Act 2006 by adding
two new matters. Proposed Matter 20.1 deals with “Promoting or facilitating the use of the
Welsh language; and the treatment of the Welsh and English languages on the basis of
equality”. Proposed Matter 20.2 relates to “the freedom of persons wishing to use the
Welsh language to do so with one another (including any limitations upon it)”.!

5. The proposed National Assembly for Wales (Legislative Competence) (Welsh Language)
Order 2009 was laid before the National Assembly for Wales by the Minister for Heritage,
Alun Ffred Jones AM on 2 February 2009. The LCO was referred to the Assembly’s
Permanent Legislation Committee No. 5, which formally accepted the invitation to

' The proposed Order and Explanatory Memorandum were published as Pre-legislative scrutiny of the proposed National
Assembly for Wales (Legislative Competence) (Welsh Language) Order 2009, 9 February 2009, Cm 7544.
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undertake pre-legislative scrutiny of the proposed Order on 10 February 2009. The
Committee issued a call for written evidence and subsequently held eight evidence sessions
and published its report on 5 June.

6. The proposed Order, together with an Explanatory Memorandum by the Welsh
Assembly Government, was published as a Command Paper by the Wales Office on 9
February 2009. The Secretary of State wrote to the Chairman of the Welsh Affairs
Committee and to the Select Committee on the Constitution, House of Lords, inviting
these committees to undertake pre-legislative scrutiny. The Welsh Affairs Committee
formally accepted this invitation on 10 February 2009.

The LCO process in this instance

7. Before a proposed LCO is referred to us for pre-legislative scrutiny, a process of
negotiation between the Wales Office and the Welsh Assembly Government takes place in
order to arrive at an agreed text for the Order. This has come to be known as “Whitehall
clearance”. As originally proposed, the LCO scrutiny process envisaged that LCOs would
be cleared with Whitehall departments before being published and referred simultaneously
to an Assembly Committee and to the Welsh Affairs Committee, but this Committee has
previously commented on the benefit of sequential consideration of LCOs. If the changes
suggested by the Assembly Committee have been incorporated into a revised draft by the
time the proposed Order is considered at Westminster, this means that we are likely to be
scrutinising the considered view of the Assembly as a whole rather than the initial proposal
from the Welsh Assembly Government and this in itself is likely to improve both the
process and the outcome.

8. On this occasion, the proposed Order was referred to the Welsh Affairs Committee
shortly after it was referred to the Assembly’s Permanent Legislation Committee No. 5. As
a result, our inquiry has run in parallel with that of the Assembly Committee. This has
enabled us to consult informally with our counterparts in the National Assembly for Wales
in the course of our inquiry. Following the model that has proven successful during our
consideration of other recent LCOs, our Chairman held an informal meeting with the
Chair of the Assembly Committee, Mark Isherwood AM, at the start of the inquiry. This
was followed by a meeting in Cardiff Bay between members of both Committees, after oral
evidence sessions had been completed. This meeting allowed us to benefit from the
perspectives of the Assembly Committee members and their reflections on the evidence
they had received, before agreeing our final report. This appears to have been an
appropriate approach for this particular Order but it would not have been appropriate for
some other LCOs and we will continue to approach proposed Orders on a case-by-case
basis.

9. We are pleased that our scrutiny of the proposed National Assembly for Wales
(Legislative Competence) (Welsh Language) Order has taken place in co-operation with
Assembly Legislation Committee No. 5. Our exchange of information has proven
productive and we look forward to continuing good relationships with Assembly
committees in future.

10. The proposed LCO on the Welsh Language was simultaneously referred to this
Committee and to the National Assembly for Wales, with the explicit admission that the
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Wales Office and Welsh Assembly Government had not reached full agreement on the text
of the published Order. The Secretary of State for Wales said that the publication of a draft
Order marked the beginning of a period of consultation, allowing “a transparent public
debate on the implications of the proposed Order”. He added, “The detail of this draft
Legislative Competence Order is not set in stone. Everyone in Wales now has the
opportunity to influence meaningfully the progress of this latest made-in-Wales legislation
and I would urge them to do so”.* Speaking in the St David’s Day debate on Welsh Affairs
in the House of Commons, shortly after laying the proposed Order before Parliament, the
Secretary of State for Wales reaffirmed this view and announced that the Wales Office
would be conducting its own consultation on the proposed Order. He said “I want to see
the biggest public debate on the Welsh language of recent years, and to hear from all
sectors of society in Wales—the public sector, business, the voluntary sector and the
general public—to ensure that the draft order meets the needs of the people of Wales”.?

11. The Wales Office consultation closed on 17 April 2009 and a number of the written
submissions were passed onto the Committee. We understand that we did not receive
documents which were submitted to the Wales Office in confidence. This means that the
Committee has not seen all the available evidence, which is an unsatisfactory state of
affairs. Giving evidence at our final session on 27 April, the Parliamentary Under-Secretary
of State at the Wales Office, Mr Wayne David MP, stated that the Wales Office had
concerns about some aspects of the drafting of the proposed Order, which he thought
“might be vague or interpreted in a way which perhaps was not intended by the Welsh
Assembly Government”.* He concluded that:

We certainly are in agreement with the approach and support the bid being put
forward by the Welsh Assembly Government. We do have some issues ourselves
which we would like to discuss further. We are particularly planning to give
considerable thought and care to the comments which we have received, but also the
deliberations of this Committee as well.”

12. In the case of the Welsh Language LCO, the Whitehall “clearance” process was not
completed before the proposed Order was referred to us for scrutiny. While it can be
helpful if agreement on the wording of proposed Orders has been secured before
referral for pre-legislative scrutiny, we welcome the openness of the process on this
occasion and the frankness of Ministerial witnesses. It is possible that there will be
significant changes to the wording of the draft Order after the pre-legislative scrutiny
period and should this be the case, the Committee would wish to return to the draft
Order to give consideration to any substantial changes that have been made.

2 Wales Office press notice, 2 February 2009. http://www.walesoffice.gov.uk/2009/02/02/time-to-consult-on-the-proposed-
welsh-language-order-says-paul-murphy/

3 HC Deb, 26 February 2009, col. 414.
4Q 351
5Q 347
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The Welsh Affairs Committee’s inquiry

13. Our task was to examine the scope and appropriateness of the proposed Order under
the terms of the Government of Wales Act 2006. We considered whether the proposed
Order is in the spirit and within the scope of the devolution settlement; the extent to which
there is a demand for legislation which might follow the adoption of the proposed Order;
and whether the use of the Legislative Competence Order in Council procedure is more
appropriate in this instance than, for example, the use of framework powers in a
Westminster Bill.®

14. In the course of the inquiry, we took oral evidence on four occasions, including from
the Parliamentary Under-Secretary of State at the Wales Office and the Welsh Assembly
Government Minister for Heritage. We also received a substantial number of written
submissions, which are published with this Report. We are grateful for the assistance of our
specialist advisers, Dr Maeve Conrick, Dean of Arts, Department of French, University
College Cork; Dr Diarmait Mac Giolla Chriost, Senior Lecturer, School of Welsh, Cardiff
University; and Professor Keith Patchett, Emeritus Professor of Law, University of Wales.

2 Purpose of the proposed Order

15. The background to the proposed Order is set out in the accompanying Explanatory
Memorandum. In outline, the proposed Order is designed to enable the National Assembly
to make new legislative provision for promoting and facilitating the use of the Welsh
language and the treatment of Welsh and English on the basis of equality; and with respect
to the freedom of persons to use Welsh in their dealings with others if they so wish. A key
objective is to enable the National Assembly to build on the foundations currently set by
the Welsh Language Act 1993, which imposed duties on specific public bodies to prepare
schemes giving effect to the principle that, in the conduct of public business in Wales,
English and Welsh should be treated on the basis of equality. The Welsh Assembly
Government suggests that practical consequences of the provisions of the proposed Order
could include “marketing, providing support for organisations, developing ICT tools and
so forth within any given sector, echoing and building on the range of functions carried
out, at present, by the Welsh Language Board”.”

16. We did not ourselves focus on the issue of access to public services in the English
language within Wales, but we note that the Assembly committee did examine this issue
and that it reported the Minister’s comments to its members that this should come within
the responsibilities of a language commissioner. It appears to us that the provision for “the
treatment of the Welsh and English languages on the basis of equality” within the LCO
would enable a commissioner to consider the circumstances in which the Welsh language,
must, may or may not be used, providing a balanced approach which will be reassuring to
some who remain concerned about the proposals. However, we would note that the text of
the LCO may change as a result of pre-legislative scrutiny, and that a definitive view on this

50n 11 February 2009 the Committee issued a press notice setting out the scope of its inquiry and inviting written
submissions from interested parties.

7 Explanatory Memorandum, paragraph 25.
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matter will only be possible once the draft Order has been laid before Parliament in its final
form.®

The proposed Order and existing Welsh Assembly Government policy

17. The Explanatory Memorandum, provided by the Welsh Assembly Government, sets
out the policy background:

The Welsh Assembly Government’s National Action Plan for a Bilingual Wales,
Iaith Pawb 2003, stated that it wanted Wales to be a truly bilingual nation. This was
not defined as implying that everyone in Wales should be able to speak both Welsh
and English. It was defined as a country where people can choose to live their lives
through the medium of either Welsh or English, and where the presence of the two
languages is a visible and audible source of pride and strength. Iaith Pawb reflected
what has been the policy of successive governments—at Wales and UK level—to
support and encourage the use of the language in all aspects of life in Wales. The
scope of the proposed LCO reflects this approach to ensure that the language can
continue to be a prominent and vibrant part of people’s everyday lives.’

18. In oral evidence, Alun Ffred Jones AM, Minister for Heritage in the Welsh Assembly
Government, outlined his view that the National Assembly for Wales was the logical place
for legislation regarding the Welsh language to be made. He said:

There is agreement cross-party in the National Assembly for the transfer of the
powers to legislate for the Welsh language from Westminster to the National
Assembly—there is agreement on that and I think we should see the process, of
course, as a part of the objective of the Government to create a bilingual Wales and
that is the statement that was made in the document in 2003 which had cross-party
support for it with the same intention of creating a bilingual Wales."

19. We agree that the proposed Order clearly develops and is consistent with previously
announced Welsh Assembly Government policy.

Current legislative constraints

20. In the Explanatory Memorandum, the Welsh Assembly Government states that the
proposed Order is needed because the Welsh Language Act 1993 is no longer providing an
adequate legislative framework. It advances a number of arguments to support this view.
Firstly, under Part II of the 1993 Act, the Welsh Language Board has only limited powers
to investigate and deal with alleged breaches of language schemes. The submission from
the Board explains that “under the present legislation, those circumstances in which the
Board can make recommendation are restricted, as are our powers to enforce change in the

8 It is our understanding that the application of fairness and common sense in this way would be intra vires because it
would relate to the treatment of Welsh under Field 20 whereas if the Commissioner were to be asked to regulate
the use of English per se that would be ultra vires because there is not a Field giving the Assembly control over the
English language. The suggestion by the Assembly Committee appears to be aimed at making sure that fairness and
equality work for both languages and that is a very positive message.

9 Explanatory Memorandum, paragraph 8.

10Q 288
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light of those recommendations [...] neither members of the public nor the Board have a
right to take legal steps against public bodies for failing to provide a Welsh Language
service”."

21. The proposed Order would allow the National Assembly to legislate for additional
arrangements to deal with complaints about bodies failing to comply with their Welsh
language commitments. These would be created by future Measures. No power is given by
the LCO to impose any new sanctions following from the upholding of a complaint, and
the level of redress which might be envisaged in a Measure is not described. However, in
evidence, the Minister said that compliance would be overseen by a Welsh language
commissioner:

...what has been said clearly in the One Wales document is that the Government
would, of course, wish to see the establishment of the role of a Commissioner, would
wish to give the rights to receive services through the medium of Welsh and provide
equal status to both Welsh and English. The exact nature of the role of the
Commissioner is something to be discussed further, but certainly you would expect
that a person or a Commission would have some role in enforcement, of course.'

It is certainly the case that major progress has been made in the past ten years through co-
operation and an environment that is encouraging to the Welsh language rather than
through compulsion. Catalan witnesses clearly felt that sanctions were secondary to the
development of a positive culture of acceptance and support for the language.”
Compulsion and enforcement need to be secondary to a continuation of consensual
progress and used only as a last resort. Clarity of expectation, reflected in legislation,
should be the primary route for further progress.

22.In addition, the Welsh Assembly Government states that Assembly Measures are
needed to ensure that a standard level of Welsh language service is available across
different services. The Minister told us that:

There is a lack of consistency within areas with certain bodies or companies included
and others not included within sectors ... I would also say that with the current Act,
the way in which the Welsh language is promoted predominantly is through Welsh
language schemes and even though they have done excellent work, I think more
flexibility is needed in the future in terms of how we promote the Welsh language
and perhaps we need those other methods. I think we need new powers in order to

do that."*

23. Finally, legislative competence would allow the Assembly more flexibility to respond to
changing circumstances. Ms Meri Huws, Chair of the Welsh Language Board said that
significant demographic and linguistic changes had taken place in Wales since the passage
of the 1993 Act:

"Ev 118
12Q 294
Q189
4Q 289
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We have seen a significant change in the census which was reflected in the 2001
census in terms of the numbers of Welsh speakers; there has been an increase from
18.7% up to 20.8% per cent of the population of Wales. We have also seen a
significant change in terms of choice of language medium for education. During the
decade between 1996 and 2006 there was an increase of 10,000 young people in the
Welsh medium education system; today there are 82,000 young people receiving
their education through the medium of Welsh so the linguistic landscape of Wales
has changed. The Board also feels that there has been a change of attitude in Wales
and it is appropriate therefore for us to reconsider a piece of legislation which was
purposeful and extremely strong."?

Mr Hywel James of Parents for Welsh Medium Education also highlighted legislative
developments since 1993, for example “in terms of definition of ‘public bodies’. We have
had legislation like the Human Rights Act, which defines what exactly a public body is. We
can also see utilities like gas moving into the private sector and we think it is important
that, as public funding is used, this legislation should come into that”.'®

24. We note, in passing, that there is in fact considerable debate about the scope of the
definition of a public authority under the Human Rights Act.'” More recently, the Equality
Bill, currently before Parliament, includes a list of bodies intended to be covered by the
legislation. This list may be amended by regulations by a Minister of the Crown, or by
Welsh Ministers in relation to Wales, by adding (or removing) further public authorities.'®
The Bill defines “public authorities’ as bodies having “functions of a public nature”. This
phrase is also used in the Welsh Language Act 1993.

25. The Explanatory Memorandum outlines how the proposed Order will allow the Welsh
Assembly Government to respond to changes since 1993 and into the future:

In many areas mechanisms for delivering services to the public in Wales have
changed since 1993. The framework set by the Welsh Language Act 1993 does not
enable these changes to be taken into account in a consistent way. Legislative
competence in relation to promoting and facilitating the use of the Welsh language
in Wales would enable the Assembly to bring the legislative framework up to date
and provide a consistent basis for improving access to services through the medium
of Welsh."”

26. We agree that a good case has been made that the National Assembly for Wales
should have the ability to modernise and bring consistency to legislation relating to the
use of the Welsh language. There is broad support for the National Assembly to have
the ability to legislate for arrangements such as the establishment of a language
commissioner and new redress procedures to deal with bodies failing to comply with
their Welsh language commitments. Whilst we received evidence on the work of

5Q 109
6Q 54

7 See, for example, Ninth Report of the Joint Committee on Human Rights, Session 2006-07, The Meaning of Public
Authority under the Human Rights Act, HC 410.

'8 Equality Bill (HC (2008-09) 85-1) Part 1, S1.

' Explanatory Memorandum, paragraph 9.
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language commissioners elsewhere, we did not receive more detailed evidence on the
intentions of the Welsh Assembly Government as to the role of the proposed language
commissioner in Wales and the extent of the sanctions he or she would be empowered
to apply for non-compliance with language legislation. We suggest that it would be
helpful for the Wales Office to invite the Welsh Assembly Government to clarify its
intentions in this respect as soon as possible and in any event before it publishes the
Measure, and to indicate the process of consultation it will use to win for the language
commissioner the sort of public support enjoyed by other commissioners such as the
Children’s Commissioner and the Commissioner for Older People. In using these
powers, we would urge legislators to recognise that the creation of a culture of positive
support and practical use of the language must be the main goal.

3 Scope of the proposed Order

Demand for further legislation

27. The Welsh Assembly Government has identified several areas in which it considers that
legislation is needed. In evidence, both the Minister and the Chair of the Welsh Language
Board referred to a recent opinion poll conducted by the BBC which showed that 47% of
the population of Wales favoured additional language laws whereas 29% felt that there was
no need for legislation.® They argued that the result of this poll was one more indicator of
the majority support in Wales for the need for additional legislation. Both witnesses
acknowledged that a single opinion poll could not provide conclusive evidence of the views
of the Welsh public in general. Their case was that there is majority support for further
legislation on the Welsh language and that those opposed are substantially a minority and
that by a wide margin.

28.In its report, the Assembly scrutiny committee highlighted the importance of
maintaining and reinforcing a consensus of support for the Welsh language which extends
usage in practice. The Committee quotes the evidence of the Catalan Government in which
it states:

Although there is a legal framework in place, the Catalan language is mainly
promoted in the private sector by consensus and collaboration. The introduction of
services and information in Catalan is being considered by most companies as a
business opportunity that gives them a competitive advantage over their
competitors.*!

The committee goes on to report that the Catalan Government:

... explained that they adopt a two pronged approach: legislation on the one hand,
and collaboration and consensus building on the other. They also explained the value
of having a legislative framework within which to base the dialogue with the private
sector They described the consensus building process as a ‘step by step’ process. The

Q1

21 National Assembly for Wales Legislation Committee No. 5, National Assembly for Wales (Legislative Competence)
(Welsh Language) Order 2009, Committee Report, June 2009, paragraph 3.75.



14 Proposed National Assembly for Wales (Legislative Competence) (Welsh Language) Order 2009

Catalan Government’s policy is to avoid imposing sanctions and to offer support to
businesses to comply with the legislation ... in “99.9% of cases’ the problem is solved
if enterprises make use of the tools provided by the Catalan Government.*

We commend this approach which fits well with the evidence we received in our own
hearings: laws make it clear what is required and avoid any danger that promoting day-to-
day use of the language is seen as ‘non essential’, but legislation only provides the
framework, and is not in itself the action that will engage people and make a real difference.

29. This approach is reflected in the evidence from BT which, as a company, has been a
strong and practical supporter of greater business use of Welsh. We find the comment
quoted in the Assembly committee’s report particularly telling:

I would prefer to see services provided voluntarily for the simple reason that
responding to real need in the market is a challenge ... The danger of legislation is
that it is a false strategy. There is no inherent benefit in a piece of legislation. The
benefits come from the actions of people in the community.*

In the context of the Catalan evidence that we received we do not consider this to be an
argument against providing the legislative framework that is proposed in this LCO, and
which we support, but it underlines the primacy of consensus and of building on the good
will that has been demonstrated towards the Welsh Language in recent years. That the
framework is needed is demonstrated by informal contacts received by members of the
committee which showed that some major members of CBI Wales, for example, have only
engaged with this process informally and at a late stage. Should that engagement blossom
we could well find ourselves reflecting the Catalan experience in our own developments in
Wales, which would be better than relying solely on legislation.

Support for the transference of competence

30. Most of the evidence given to our inquiry (including that provided by many private
sector companies)** supported the principle of transferring competence over the Welsh
Language to the National Assembly. The submission from Virgin Media stated “Virgin
media in principle supports the proposal to confer on the National Assembly for Wales
[the power] to legislate on the promotion and use of the Welsh language and which service
the public should be able to receive bilingually. These proposals are consistent with the
principle of devolved Welsh governance”.> CBI Wales agreed that:

It seems logical for the Welsh Assembly to have legal responsibility for the Welsh
language [...] We support many of the intentions that would enable the introduction
of the Welsh Language LCO. We, like the Welsh Assembly, wish to sustain Welsh as
a living language and to increase the number of public services available in Welsh.
We, like the Welsh Assembly, support the use of the Welsh language in the private

22 |bid. paragraph 3.77.

2 |bid. paragraph 3.32.

24 See evidence from BT (Q 159), the CBI (Q 2) and the Federation of Small Businesses (Q 138).
ZEv 114
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sector and believe that the use of the language has cultural and commercial
advantages.”®

31. However, there was significant disagreement about the limits within which that
competence should be transferred. Some witnesses, including the Welsh Language
Society/Cymdeithas yr laith Gymraeg, thought that all powers in relation to the Welsh
language should be transferred from Westminster to the National Assembly for Wales.”” In
contrast, Mr David Rosser, Director of CBI Wales said “We do believe the Welsh Assembly
is the correct place to take decisions on the Welsh language. However, we do not agree that
powers should be transferred which go beyond the extent of the 1993 [Welsh Language]
Act, and we certainly believe the current LCO, as it is drafted, goes too far”.2®

32. The transfer of competence to legislate for the Welsh language to the National
Assembly for Wales appears, in principle, logical and appropriate. It would locate
responsibility for the Welsh language in the social context where it is rooted and where
its effects will be most evident. Support for this principle was clear in our inquiry.
Concerns were expressed by some witnesses about what they saw as the general and ill-
defined extension of the scope of such legislation beyond that of the 1993 Welsh
Language Act.

The need for clarity

33. Although nearly all those who gave evidence to our inquiry supported the principle of
transferring competence to the Assembly, a key concern for our witnesses was the need for
clarity about which bodies and organisations are covered by the LCO and hence may be
subject to the provisions of future Measures. The Committee is agreed that the content of
the LCO should be consistent with the Welsh Assembly Government’s intentions so that
all concerned are clear about the implications of its approval. One area of concern raised by
some witnesses was the potential cost to business. Some representatives of the telecoms and
energy industries said that they had not contributed to the consultation when the LCO was
being prepared.” They said that they were not clear who the Assembly would be able to
legislate for in future, should the LCO be passed.

34. In evidence, Alun Ffred Jones AM, Minister for Heritage in the Welsh Assembly
Government said “there has been quite a lot of discussion with the private sector*® during
the preparation of the LCO. He and other witnesses said that the intention was to future-
proof the LCO so that the Government could react to future changes as they arose by
means of Measures. Mr David Rosser, Director of CBI Wales told us that there was “a great
lack of clarity™" in the scope of the LCO. He noted that examples of the types of bodies
which would fall under the LCO were given in the Explanatory Memorandum, but thought
the proposed Order could potentially cover many more bodies, which were not mentioned:

%6 Ev 60 and 63
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“They tell me that is not their intent, and yet companies reading this draft LCO believe that
that could be a consequence. That seems to be a problem”.*> Mr Rosser concluded that
“there are many aspects of the draft Order, as it stands, that are unclear to us”.** The
Committee heard evidence from representatives of the Catalan government who said that
businesses there had expressed deep concerns before the enactment of language legislation
and that this was understandable. However they said that incidents of subsequent
problems and action over compliance had been very rare.**

35. The Parliamentary Under-Secretary of State at the Wales Office, Mr Wayne David MP,
agreed that clarity was a key requirement of the proposed LCO:

I do take on board the very strong point which is made by the Welsh Assembly
Government, that we cannot pre-empt what might be in a Measure, but I think that
nevertheless it is important for the greatest possible clarity to be given to industry at
this time so that they have some sort of idea what might be envisaged for them.*

He added, “We know the clear policy pronouncements of the Welsh Assembly
Government with regard to [burdens on business] and we know what the policy intention
is, but I think we have to make sure that we have the tightest possible wording”.”® The
Committee notes that the Secretary of State has said in respect of the LCO process that it is
reasonable to expect the Welsh Assembly Government to indicate its legislative intentions
in the short term. However, in regard to the medium and long term it should be noted that
this is a permanent transfer of power.

36. The LCO as currently proposed is believed by some witnesses to be sufficiently
open-ended for the National Assembly to go well beyond the scope of the 1993 Act. It is
likely and understandable that the private sector will have concerns about any form of
additional regulation and we believe that the extent of any regulatory burden which
might be placed on organisations operating across an internal border is a legitimate
concern of Parliament and Government.

37. Clarity about the scope of legislative competence devolved will be essential at the
stage when the National Assembly frames the actual Measures. Any imprecision in the
way the LCO has defined its scope would create uncertainty and needless fears and
could lead to legal challenge. In a legal instrument, it is not enough to rely on the good
intentions of the current administration or the ‘common sense’ of those interpreting
the LCO in future years. We have repeatedly called for greater precision in drafting.
There is a Whitehall culture of drafting legislation in the widest possible terms to give
flexibility to Ministers. However the point of the LCO system is that a proposed Order
should ‘do what it says on the tin’ and that the Welsh Assembly Government will be
able to come back with further changes or developments without having to wait for

2Q13
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what might be a once-in-a-decade legislative opportunity, as can be the case with
traditional primary legislation.

Scope of Matter 20.1

38. The proposed Order lists the categories of bodies that may be subject to future duties in
Matter 20.1. Those upon which duties will actually be imposed will be a matter for
Assembly legislation, but must fall within these categories. The proposed Order specifically
excludes the use of the Welsh language in courts, and includes only the following bodies:

a)
b)

<)

d)

g
h)

i)

public authorities;

persons providing services to the public under an agreement, or in accordance
with arrangements, made with a public authority;

persons providing services to the public established by an enactment or
prerogative instrument;

persons upon whom functions of providing services to the public are conferred
or imposed by an enactment;

persons providing services to the public who receive public money amounting to
£200,000 or more in a financial year;

persons overseeing the regulation of a profession, industry or other similar
sphere of activity;

social landlords within the meaning of field 11;

persons providing the public with the following kinds of services or with other
services which relate to any of those services—

i. gas, water or electricity services (including supply, production,
transmission or distribution);

ii. sewerage services (including disposal of sewage);
ili. postal services and post offices;
iv. telecommunication services;

v. education, training or career guidance (including services to encourage,
enable or assist participation in education, training or career guidance);

vi. railway services;
vii. services to develop or award educational or vocational qualifications;

persons opting or agreeing to be subject to the imposition of the duties.
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Use of categories

39. The listing in the proposed LCO differs substantially from that in Welsh Language Act
1993, which contained specific references to named bodies, rather than generalised
categories. It is thus broadly clear which bodies fall within the scope of the 1993 Act and
which fall outside. We do note however that under the 1993 Act the Secretary of State is
empowered to name additional bodies later on and so it is not a once and for all list. This
has not led to serious confusion amongst those to whom the Act applies. The LCO
contains no precise list of the bodies that fall within Matter 20.1. These would be for
determination by the National Assembly through the implementing Measures and
subordinate legislation and ultimately by the courts. It will be open to any body upon
which it is sought to impose duties under that legislation to seek judicial review if it
questions its inclusion under any of the paragraphed categories. As the LCO is drafted,
these are not self-contained categories and it is not clear when or whether a body which is
below the threshold in one category may be caught by another category. This might lead to
some uncertainty and confusion and we would urge reconsideration of the drafting to
provide the necessary degree of clarity.

40. Internationally, language legislation sometimes includes a specific list of those public or
semi-public bodies on whom duties are to be imposed, usually as a Schedule which can be
updated periodically. These lists can be very extensive, comprising hundreds of named
bodies or organisations. For example, Ireland’s Official Languages Act 2003 lists all the
organisations which are defined as public bodies for the purposes of the Act, including
agencies, boards and State companies (commercial and non-commercial). Jurisdictions
with language legislation affecting the private sector (for example, the Basque Country,
Quebec, Catalonia) do not normally identify the bodies or organisations to which the
legislation applies specifically or individually. Instead, the legislation describes categories or
sectors to which it applies and may exclude from coverage companies with smaller
numbers of employees. This may be supplemented by a description of the relationship or
contact with the public (e.g. ‘industrial products for direct sale to consumers and users’
(Basque Country)); ‘Every inscription on a product, on its container or on its wrapping, or
on a document or object supplied with it, including the directions for use and the warranty
certificates, must be drafted in French. This rule applies also to menus and wine lists’

(Quebec)).

41. In UK legislation, there has been a tendency in recent years to move from lengthy
Schedules of specified bodies to definitions such as “public authority” (as found in the
Human Rights Act). Although this has led to legal dispute, it has two potential benefits.
First, at an administrative level, it avoids the need for constant updating of the Schedules as
public bodies come in and out of existence, change names or merge. Second, it recognises
that the boundaries between the public and private sectors are less distinct today than they
once were. Many bodies, such as charities and housing associations, now “stand in the
shoes of the state” (to use the judicial phrase) when delivering some services, although they
may not when delivering other services.

42. The Welsh Assembly Government Minister told the Committee that the proposed
LCO is intended to build on the 1993 Act and to encompass all those bodies already subject
to its provisions, but by using categories rather than a list of bodies. The categories are also
intended to include bodies providing services similar to those bodies already covered by



Proposed National Assembly for Wales (Legislative Competence) (Welsh Language) Order 2009 19

the 1993 Act, in order to establish a level playing field within sectors and promote
consistency of service.”” The Minister added that:

...the intention of the LCO as drafted with categories of bodies listed is to ensure you
have the flexibility in the future. If, for example, there is a change in the way public
services are offered and that some might be privatised, or whatever, then that service
is included within the scope of the Measure as it will be drafted and formulated. Of
course, it is a matter for the Measure then and deliberations which will occur in
formulating the Measure to decide which bodies exactly will come within the ambit
of the Measure as it will be drafted, but I think the definitions as they stand are quite
clear.®®

43. The move from a list of bodies (in the Welsh Language Act 1993) to a list of
categories in the proposed LCO has both advantages and disadvantages. It has the
advantage of flexibility and administrative convenience. It risks including some
organisations unintentionally, unless those categories are very carefully drawn, but if
certain bodies are excluded from the scope of a broad categorical definition, the
objective of creating consistency of service may not be achieved. We recommend that
the draft LCO be reviewed with a view to providing greater clarity.

Impact on the private sector

44. The most controversial area in which we received evidence was the potential inclusion
of the private sector under paragraphs (b), (e), (g) and (h) of proposed Matter 20.1.
Business representatives argued that the need to comply with language laws could place
extra costs on companies, making industry in Wales less competitive and acting as a
disincentive to potential new entrants to the market, particularly at a time of economic
downturn.” Both the Welsh Assembly Government and the Welsh Language Board have
said that the proposed Order “would not have any effect on 99% of the sector in Wales”.*’
Any Measures made under the Order would only relate to the services provided to the
public by private sector bodies and not, for example, to internal or corporate procedures.
The Catalan Government representatives told us that costs of language laws in Catalonia
were not substantial, applied to all companies and had not led to any businesses leaving
Catalonia. Indeed they were highly sceptical of this argument as applied to Wales.*!

45. Business representatives also argued that further legislation was not the most effective
way to increase the range and quality of Welsh language services offered by companies in
Wales.*” They reported very low levels of demand for such services and contended that the
private sector would in any case automatically respond to any growth in demand for Welsh
language services, as this would result in a commercial advantage.* The CBI's submission

37.Qq 295-96
38.Q 295
3% For example, the CBI (Ev 61) and RWE npower (Q 285).

40 Evidence to National Assembly for Wales Legislation Committee No. 5, 24 February 2009, Q 61 (Minister for Heritage).
See also Ev 118 (Welsh Language Board).
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43 See, for example, Q 99 (Mobile Broadband Group).
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concluded that the key barrier to the extension of Welsh services in the private sector was
the current low level of usage rather than the legislative framework. It recommended that:

We would much prefer the Welsh Assembly Government to use its significant
resources to create the business case for using Welsh. This includes the use of Welsh
by consumers, giving the skills and training to individuals to have the confidence to
use the Welsh language in a formal setting. If this were to be done effectively
additional usage would enable more businesses to provide Welsh language services
and encourage the extension of current provision by a greater number of companies
than currently targeted by this LCO.*

Mr David Rosser, Director of CBI Wales, added his view that the 1993 Welsh Language
Act had not had the effect of raising demand for Welsh language services in the public
sector to which it applied, and that extending similar legislation to the private sector was
therefore unlikely to have that effect on business.* However he could not explain why he
was therefore so strongly in favour of applying a voluntary approach.

46. The memorandum submitted by the Federation of Small Businesses reminded us that
the vast majority of businesses in Wales are micro businesses and that 27% of its members
in Wales are home-based. It warned that additional legislation could “turn bilingualism in
business from a potential competitive edge to a negative burden”,* reporting the results of
a survey showing that only 11% of businesses cited government legislation as the single
measure most likely to generate use of Welsh. In contrast, 15% chose financial incentives,
16% practical support and guidance, and 59% customer demand as the single measure
most likely to generate use of Welsh in their business.*’” They agreed however that the LCO
as proposed would have little or no effect on small businesses and that they did not oppose

it.

47. Many companies, including BT and larger utilities companies, already provide
bilingual services under voluntary arrangements. Businesses generally preferred the
existing voluntary approach to the prospect of further legislation. Ms Ann Beynon,
Director of BT Wales said that whilst BT supported the principle of transferring
competence over the Welsh language to the National Assembly, it did not see the need for
legislation affecting the private sector:

Is it worth the trouble of trying to implement legislation which will be very, very
difficult to implement? It is going to take a lot of time and energy to get the whole
sector to accept that that is what should happen. We could use that time and energy
to promote the services which currently exist and in seeing that increasing then
perhaps the others would follow.**

48. Mr David Rosser, Director of CBI Wales, also cautioned that further legislation might
also lead to a loss of good will towards the language, saying “I think it would be a very sad
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day when the Welsh language is something that people are prosecuted over”.* In its
written submission, the CBI concluded that “If the private sector begins to see the Welsh

language in terms of compliance and regulatory requirement then we will know the LCO
will have failed”.*

49. This view was challenged by other witnesses who stated that there was a significant
level of latent demand for services in Welsh. They argued that this could be elicited if
businesses improved their bilingual provision and if there were more consistency across
sectors, enabling consumers to expect a minimum level of service. Mr Alun Owens,
representing the Urdd Gobaith Cymru, said “If you walk down the high street in any town
and look for the service, the service which is provided is so inconsistent, and people are
under the impression that it is going to take so much more time, so much more trouble,
and people feel second-best really, asking for these services. That then causes them not to
use the services”” Ms Sian Howys, Policy Officer for the Welsh Language
Society/Cymdeithas yr Iaith Gymraeg added “If it is just a matter of it being voluntary it is
not clear what you can expect. Perhaps there may be some signs in this branch of the shop
but no signs in all places, for example, stating a standard across Wales”.>*

50. Ms Meri Huws, Chair of the Welsh Language Board, gave examples of increases in the
demand for Welsh language services which had been connected to improvements in
provision. Although these examples were taken from public sector projects, she argued that
a similar effect could be achieved in the private sector:

These services need to be marketed and we have seen a significant change for
example with Carmarthenshire County Council where they marketed their
telephone lines. There was then an increase of 50% in the use of that language service
in a very short space of time. In the same way Dwr Cymru Welsh Water have gone
through a similar process and it is very important that we see that demand and use
are the product not only of provision but the product of something which is far more
complex. It is a confidence, it is the product of practice and usage and of
normalisation, not just the issue of provision leading to demand and vice versa.”

51. We also received evidence about the enforcement of language legislation in other
countries and the varying degrees of success of legislation in such cases. In their oral
evidence to the Committee, representatives from the Government of Catalonia said that
legislation placing duties on the private sector, with associated fines for non-compliance,
was a necessary part of language legislation. Although they rarely had to use the sanctions
available (in less than 1% of cases of non-compliance), the existence of an enforcement
mechanism was necessary in order for business to take language policy seriously.” The
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submission from the Government of Catalonia concluded that “the world of work and
business became crucial in the process of recovering the Catalan language”.*

52. Our evidence confirmed that there is a need for rationalisation and modernisation
of language legislation applying to the public sector. However, the demand for it to be
extended to the private sector is contested. We believe that the National Assembly for
Wales is the appropriate place for such decisions to be made, but that this must take
place in the context of a Legislative Competence Order that is soundly drafted and
possesses a clearly defined scope. Our evidence raised a number of concerns about the
current drafting of the categories in Matter 20.1, to which we now turn.

“Services to the public”

53. Matter 20.1 includes a number of references to bodies providing services to the public.
Paragraph (a) refers to “public authorities”, defined according to the meaning of section 6
of the Human Rights Act 1998 and intended to cover those bodies that exist solely to
provide public services or perform public functions, such as central and local governmental
entities, the police, health boards, etc; and those hybrid bodies that undertake both public
and private activities, although only when performing their public functions. The Welsh
Assembly Government has stated its intention to include the main “public services” in
Wales and utilities, postal services, railways and telecommunications are all specified in
paragraph (h). In evidence, Alun Ffred Jones AM, Minister for Heritage in the Welsh
Assembly Government said that the most important criterion was:

...the issue of providing a service to the public and that liaison between the public
and the service which is being offered and ensuring the element of bilingualism is
included in that service, even though what you would expect from bodies would vary
from body to body depending on the nature of that body ... It is the interface
between the service and the public that is important.®

54. The Minister went on to explain how the list of categories in the LCO had been
designed to include all the key public services in Wales:

...what is important is that we create this level playing field, if you like, between the
different bodies or between those different companies and they are the kinds of
services which are essential to the way in which society lives. It is not just an option
to have water or energy into the home, or whatever, so that really is the criterion.
The other area which has been included in the LCO as it stands is the area of
telecommunications and it is important to note, I think, that the current
Government here in Westminster has recently stated, for example, that there is a
need to have broadband into all homes in the United Kingdom, which shows how
essential telecommunications are to the way in which we live these days.”

55. Some witnesses challenged the view of their industry as “essential to the way in which
society lives”. For example, Mr Matt Rogerson, Senior Media Affairs Manager for Virgin
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Media (which would be included within the category of telecommunication services), said
“[t]he services we provide are still discretionary. Broadband is no longer a luxury but it is
not a utility in the same sense that electricity and water are”.”® He called for the deletion of
telecommunications from the Order. Similarly, Mr Hamish MacLeod, Chairman of the
Mobile Broadband Group questioned the rationale for naming certain sectors and not
others (for example, railways but not buses or airports): “What seems to be unusual about
this particular legislation though, perhaps even unique, is that it picks out certain business
segments within the private sector for legislation and we are not quite clear on what basis
those lines were drawn”.”

56. Looking at the list of private sector bodies included in the scope of the LCO, it would
appear clear that the defining rationale is to take in the heirs of the former nationalised
industries. However, CBI Wales put forward the view that the naming of certain industries
and not others risked establishing inequalities between sectors. Its submission stated that “a
statutory code must provide a level playing field between companies within affected
sectors” and that any difficulties arising from a failure to capture all competitors in the
market would disadvantage Welsh companies. CBI Wales also recommended that within
Matter 20.1, the phrase “providing services to the public” in paragraph (h) had the
potential to be misunderstood, with the danger that the private sector would be required to
deliver a greater level of services bilingually than the Welsh Assembly Government
intended. Its preference was for this phrase to be replaced by the term “functions of a
public nature”, which appears in the Welsh Language Act 1993 (and in the more recent
Equality Bill).*!

57. Other submissions argued that the scope of the proposed Order should be broadened
to include more bodies within Matter 20.1. Evidence from the Welsh Language Board to
the Assembly Committee stated that the list as drafted was too narrowly drawn, and
recommended that:

...consideration should additionally be given to including in sub-section (h) the
following persons, in view of the fact that they all provide services of a public nature
in Wales:

e Persons providing savings, credit, loan or bank account services to the public.

e Persons providing to the public statutorily required insurance services, for
example insurance for driving a car, since one cannot legally drive a car
without that insurance.

e DPersons providing transport infrastructure, such as airports, ports, bus and
coach stations and toll-gates.
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e Persons providing sports, leisure, or conference facilities, at fixed venues
licensed to hold more than one thousand people, say.**

58. Evidence from the Welsh Language Society/Cymdeithas yr laith Gymraeg also
proposed a wider scope, and suggested the model of the Disability Discrimination Act 1995
comprising “all persons who provide goods, services or facilities to the public”.® It argued
that “If the Order was passed in its present form the Assembly would have only acquired a
few more powers than it has now to legislate on matters concerning the Welsh language. It
would not have the powers to fulfil its vision of creating a truly bilingual society with
equality between Welsh and English”.** In oral evidence, the Chair of the Society, Ms
Menna Machreth, elaborated:

We believe the contents of the 1993 Welsh Language Act concentrate on the public
sector, and the public sector has reduced quite a lot since the 1993 Act and our lives
are being dominated by the private sector, so it is time for people to have rights to
use the Welsh language within the private sector as well, and 90% of us shop in
supermarkets, for example, on a weekly basis and I think that the supermarkets are
an example of something that has been left out of the Order.*

59. We asked the Welsh Assembly Government Minister why he considered railways and
telecommunications to be key public services, but not banks, insurance services or buses.
His response was that “The scope of the LCO is the scope of the LCO and this is the
agreement we had. There is an argument to be made about banking, and of course some of
the High Street banks actually do provide elements of bilingual services, but this is the list
we are agreed upon”.* In his evidence, the Parliamentary Under-Secretary of State at the
Wales Office added:

...much of the inspiration for this comes from the 1993 Act, I think [banking] is a
whole new sector which at this stage the Welsh Assembly Government does not
particularly want to delve into. Could I say also that I think that is sensible because
we have to be extremely mindful of the critical economic situation we are in and the
turmoil which exists in the banking sector in particular.”’

60. Utilities and telecommunications are specified in the LCO, but not banks or
insurance services. The basis of the distinction between these services as key “public
services” is not clear. There is a danger that, if the LCO fails to provide either a level
playing field for business or consistency of service for the customer, the Welsh
Assembly Government will be unable to achieve its policy objectives. It is not good
enough for Ministers to say “this is what we agreed” if the proposal is not clear and

worked through.
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Enactment or prerogative instrument (paragraph (c))

61. Paragraph (c) of the proposed Order brings into scope “persons providing services to
the public established by an enactment or prerogative instrument”. The royal prerogative
consists of the residual powers, privileges and immunities recognised at common law as
belonging exclusively to the Crown. They include a limited power of legislation, additional
to that made by statute. A long-established power, exercised now on the advice of the Privy
Council, is that of creating corporations by Charter. There is no doubt in law that a Charter
is a “prerogative instrument”, and that chartered corporations are “persons”, within the
meaning of those terms as used in Matter 20.1.

62.In oral evidence, the Parliamentary Under-Secretary of State at the Wales Office,
Wayne David MP, told us that he was concerned by the large number of small
organisations that could be included in the scope of paragraph (c):

... we are worried that bodies which are set up by Royal Charter may again, perhaps
inadvertently, consider themselves to be covered by this particular element here. We
think that is worthy of consideration. We can think of a number of organisations
such as the British Legion, for example, the CBI, Girl Guides, Mother’s Union, and
we realise full well that it is not the intention of the Welsh Assembly Government to
cover these bodies, to include them in any way, but nevertheless this might be an
inadvertent consequence and we think, once more, it is worthy of discussion and
possible clarification.®®

63. The Privy Council website states that there are in excess of 900 chartered bodies.
Although many are said to be defunct, some 400 are stated still to be active.”” These
corporations include a variety of bodies serving a wide variety of interests, of which the
following are common examples:

o charitable bodies established for a charitable purpose that provide benefit for the
public;

o professional bodies representing those engaged in unique professional activities;
e pre-1992 Universities;

o cities, towns and boroughs;

e town markets.

64. These corporations exhibit wide variations in their nature and activities. Some are self-
supporting depending on membership subscriptions, others derive funding from the
public purse, public donations or their operations. Many exist to further the interests of a
particular group or to provide charitable assistance to a specific category of the public.
Some are national, others regional or municipal. Accordingly, there are chartered bodies
whose activities are concerned exclusively with Wales, while the activities of many span
both England and Wales. By its terms, Matter 20.1 permits Welsh language duties to be
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imposed only on those chartered corporations that provide “services to the public”.
However, it is the case that some of these bodies were established to engage in activities
that include, but extend beyond, the provision of services to the public. Given the widely
varied activities of chartered corporations, the precise application of the term “services to
the public” in each case may be difficult to determine.

65. The duties mentioned in Matter 20.1 may be applied not only to bodies exclusive to
Wales but also to national bodies, e.g. those established for England and Wales, whose
operations include providing services to the public in Wales. However, the current draft
does not make it entirely clear whether the duties may also be imposed in relation to other
corporate activities affecting Wales or only in relation to the provision of public services.
The final paragraph in Matter 20.1 (which relates to the activities of a range of public
utilities listed in paragraph (h)), specifically states that duties may be imposed only with
respect to the services specified in that paragraph. In the absence of a similar limitation in
respect of paragraph (c), it could be argued that duties could be imposed more broadly.
(This observation applies equally with respect to bodies providing services to the public
established by an enactment).

66. The bodies to which the paragraph will actually apply will fall to be determined by the
Measure(s) implementing this LCO. That legislation will stipulate which bodies meeting
the criteria in the paragraph are to be subject to language duties and the extent of those
duties. It will be open to the National Assembly to do this, for example, in general terms, by
categories or more specifically, as well to state cases to which the paragraph is not to apply.
A Measure which imposed duties on one body falling within a category and not on another
similar body falling within the same category could be open to challenge on a number of
grounds.

67. Evidence supplied by Alun Ffred Jones AM, Minister for Heritage in the Welsh
Assembly Government, stated that:

A number of Royal Charter bodies have been required to agree Welsh language
schemes under the Welsh Language Act 1993, for example, the National Museums
and Galleries of Wales and the National Library of Wales.

I recognise that there will be differing views as to which bodies established by Royal
Charter should be made subject to duties in relation to the Welsh language under a
future Assembly Measure. However, it is important to include Royal Charter bodies
as a category of bodies upon which the National Assembly could impose duties in
relation to the Welsh language as this status has been granted and may in the future
be granted to bodies which have an important impact on the lives of the public in
Wales.

All proposed Assembly Measures will have to stand up to scrutiny and the
requirements for impact assessment—not to mention the application of common
sense and proportionality.”

Ev 115
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68. As we had not ourselves received any submissions from small bodies established by
Royal Charter in response to our call for evidence, we asked the Wales Office whether it
had consulted with the Privy Council regarding the legal and practical implications of the
proposed Order for these bodies. We were told that there had been no contact”” We
therefore contacted the Privy Council directly to ask its opinion of the proposed Order.
The response of the Office of the Privy Council was:

...we would not expect that the impact on chartered bodies of these provisions
would be any different from their impact on bodies incorporated by other means.
Chartered bodies are subject, as are other bodies, to legislation passed by
Government and it seems that Government already has input on these proposals by
the relevant part of the Privy Council—the Secretary of State for Wales is a Privy
Counsellor and Wayne David his Minister and advisor.”

Since it was Wayne David MP who referred to this issue in evidence, we are not wholly
confident that the mechanisms of consultation within Whitehall are working effectively in
this instance.

69. We are deeply concerned at the apparent lack of engagement with smaller bodies
established by prerogative instrument (such as Royal Charter) about their inclusion
within the scope of the proposed Order. The Wales Office Minister referred to the
position of these bodies in his oral evidence, yet it appears that neither the Welsh
Assembly Government nor Whitehall Departments have made efforts to ascertain the
potential impact of the Order on them.

70. We understand that it is not the intention of the Welsh Assembly Government to
impose duties on all 900 bodies established by Royal Charter, but that is not the point.
We are being asked to agree provisions which could be used differently in the future.
We are concerned about the inadvertent inclusion of smaller bodies, which are often
charitable in nature and entirely reliant on public subscriptions for their existence. The
Welsh Assembly Government should clarify that the power in paragraph (c) is to be
exercised only in respect of the services to the public by these chartered bodies (and of
bodies established by enactment) and is not capable of being exercised with respect to
all activities of these bodies in relation to Wales. We are not clear why the fact that a
body is established by Royal Charter alone should qualify it for inclusion within the
scope of the Order, which should instead focus on the nature of the services provided by
abody.

Persons overseeing the regulation of a profession or industry (paragraph

)

71. Our recommendations in respect of bodies established by prerogative instrument
(paragraph (c)) also applies to the inclusion of persons overseeing the regulation of a
profession or industry (paragraph (f)). This paragraph would bring within scope some
relatively small organisations and some with a joint England/Wales remit, for example,

7t Communication with the Wales Office [not printed]
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the Royal Colleges of the medical professions, the Law Society, the Bar Council, the
accountancy regulators, etc. The extent to which a UK-wide body should be required to
be subject to Wales-only law is a legitimate question which the LCO does not at present
resolve. Equally, the Welsh Assembly Government should confirm whether the power
in paragraph (f) is to be exercised only in respect of the services to the public by these
bodies or is capable of being exercised with respect to all activities of these bodies in
relation to Wales.

“Public money amounting to £200,000 or more"” (paragraph (e))

72. Paragraph (e) of Matter 20.1 brings into scope bodies receiving more than £200,000 of
public money in a year. The Explanatory Memorandum states that this includes public
money provided directly or indirectly by the Assembly, the Welsh Ministers, Parliament,
Ministers of the Crown or an institution of the European Communities and sponsored
bodies.” It has been asserted by Ministers that the clause excludes payment for goods and
services, however that position is not made clear in the draft. As written, the draft could
indeed cover payments for goods and services. The draft should be rewritten to make this
explicitly clear in order to avoid any unintended consequences. The document gives as
examples of bodies included under this clause the National Botanic Gardens of Wales, the
Welsh National Opera and the Wales Millennium Centre.

73. It is not clear exactly how the figure of £200,000 or more was chosen. In evidence to the
Assembly Committee, the Minister for Heritage Alun Ffred Jones AM said that the Welsh
Assembly Government had considered the inclusion of the phrase “substantial public
moneys” but this had been rejected as being too legally imprecise.”* The Minister explained
to us that the intention was to include large independent bodies:

...if you provide that kind of public subsidy to them, it is clear that there is a public
value to the activities they offer and so it is appropriate, therefore, that they come
under the scope of the Order and in due course under the Measure ... we have no
intention of catching everybody who receives public funding because grants, of
course, are given regularly to all kinds of bodies. So by setting the level at £200,000
you are talking about quite significant bodies.”

He conceded, however, that the precise figure chosen was somewhat arbitrary, saying “It
could be £190,000, it could be £250,000”.7¢

74. In evidence, there was significant doubt about the exact types of public money that
would cause a body to fall within the scope of the proposed Order. The Parliamentary
Under-Secretary of State at the Wales Office questioned whether public money would have
to be received for services provided in Wales:

It is possible, too, that organisations, bodies operating on an England and Wales
basis, might be recipients of grants of whatever kind when they are in England but

73 Explanatory Memorandum, paragraph 35.

74 Evidence to National Assembly for Wales Legislation Committee No. 5, 24 February 2009, Q 95.
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have an operation in Wales and they might find themselves as part of the stipulation
in that respect. So I think there are issues which need to be looked at very, very
carefully as far as this is concerned.”

75. Other witnesses were not clear whether certain types of grant, such as lottery money,
were included in the definition of “public money”. Written evidence supplied by the Welsh
Language Board to the Assembly Committee argued that bodies in receipt of significant
lottery grants should be expected to provide Welsh language services.”® However, the
Welsh Assembly Government Minister explained in his evidence that only the Lottery
distributors would fall under paragraph (e), and not the grant recipient bodies. He judged
that this made for a simpler system, saying: “The principle we have in relation to the
Lottery is that the Lottery is a pot of money which exists outside of the natural system of
public funding”.”

76. There needs to be absolute clarity about the types of public money that would
qualify a body for inclusion within the scope of the LCO. At present the status of some
grants, particularly lottery money and funding for services provided outside Wales, is
unclear. Clarification should be provided in the form of a specific statement included
on the face of the proposed Order and in the accompanying Explanatory
Memorandum. It is not enough to rely on the views of current Ministers and their
opinions on how the powers should be used. The powers should be precise and future
proofed.

77. Our evidence generally supported the imposition of Welsh language duties on large,
independent, but substantially publicly-funded institutions such as the National Botanic
Gardens of Wales, the Welsh National Opera and the Wales Millennium Centre. However,
there was concern that the decision to pick an arbitrary figure above which bodies would
fall within the scope of the LCO could have unintended consequences. Witnesses also
asked whether paragraph (e) as currently drafted (“persons providing services to the public
who receive public money amounting to £200,000 or more in a financial year”) would
capture bodies in receipt of an unusually large one-off grant in a single year. The
Parliamentary Under-Secretary of State at the Wales Office, Mr Wayne David MP, drew
our attention to a communication from the Law Society which noted that certain Legal Aid
practices can receive in excess of £200,000 in a year.* In its evidence, CBI Wales raised the
question of money provided through job creation funds, which could amount to a
substantial sum, but would be provided once only. Mr David Rosser, Director of CBI
Wales said:

I think it depends on the definition of ‘providing services to the public’. As described,
it could, for example, include companies such as Amazon, which, it could be said, is
providing a service to the public, or indeed Admiral Car Insurance, both of which
have been in receipt of one-off elements of assistance for job-creation and
investment within Wales. As it is explained to me by Welsh Assembly Government

7Q 367
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Ministers, that is not what the intention is, but yet I have companies at the moment,
members of mine, who are quite concerned that, as currently drafted, were they to
engage in investment in Wales for which they received public assistance, they could
potentially come under the scope of this clause.®!

The CBI suggested that the paragraph should be amended to read ‘each’ financial year and
not ‘in a’ financial year, in order to remove bodies in receipt of a one-off grant from
scope.®

78. The Welsh Assembly Government Minister acknowledged in evidence given to the
Assembly Committee that it was not his intention to “catch somebody one year and let
them fall out the next year”.®® He gave us his view that this would, in fact, be counter-
productive:

You are talking about bodies which offer services across a period of years and it is
important to realise that if you want anybody or any company to offer a bilingual
service, then you have to develop those processes over a period of time. You are
talking about structures and staft development, for example, so it is not appropriate
for companies which might just receive funding in one year but not the next.**

79. Nevertheless, as the Minister has acknowledged, bodies in receipt of one-off grants over
£200,000 do fall within the definition of paragraph (e) as the proposed Order is currently
drafted.® This year, the definition would also include the growing number of banks and
insurance companies which have received public funding during the current crisis in the
financial services sector. This is despite the fact that the Minister has indicated his express
intention to exclude such bodies from the scope of the LCO.*® If nothing else, this situation
demonstrates that the circumstances in which public money is distributed can change
rapidly and unexpectedly.

80. The imposition of duties on bodies in receipt of public funding would be future
matters for Measures. The fact that, within the current drafting, bodies can move in
and out of scope according to one-off grants given in a particular year does not to us
seem satisfactory. We are not convinced that it is appropriate to set down a specific sum
in the Order and consider that a more elegant formula should and could be devised to
include bodies in receipt of substantial sums of public money. If the Welsh Assembly
Government wishes to specify a threshold monetary sum above which bodies will fall
within scope, it should consider amending paragraph (e) to replace the words “in a
financial year” with the words “for two or more consecutive financial years”, or a
similar formulation, to ensure that bodies in receipt of one-off payments are excluded.
However we are not convinced that setting an arbitrary figure is the right way forward.
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81. An alternative option would be to remove the reference to a fixed sum of money from
the proposed Order and to include bodies such as the National Botanic Gardens of Wales,
the Welsh National Opera and the Wales Millennium Centre by another means. Witnesses
suggested to us that the Welsh Assembly Government’s objectives could be achieved
without legislation, through funding agreements for the procurement of services. Mr David
Rosser, Director of CBI Wales said:

I think where the Assembly Government procures services from organisations, if it
feels that those services should be provided in a bilingual fashion, then it should
make that clear within the procurement exercise, and organisations tendering to
provide those services can build the costs of that into their tenders. That would seem
to me to be an appropriate way of going about that particular exercise.””

Mr Hamish McLeod, Chairman of the Mobile Broadband Group commented, “if you are
free to give organisations money you have a lot of negotiating power, so I feel it would be
more appropriate to negotiate that on a case-by-case basis”.*

82. Alternatively, if the Welsh Assembly Government does wish to include such bodies
within the LCO itself, additional safeguards could be included so that smaller bodies or
private sector bodies receiving one-off grants for community projects are not included
inadvertently. In that case, international comparators could provide a model for
amendments to the current draft. The Republic of Ireland’s Official Languages Act 2003
includes the provision that the amount of public money received must constitute 50 per
cent or more of the current expenditure of the body, organisation or group in a financial
year. A similar provision might have the effect of excluding some banks and private sector
companies in receipt of grants. Conversely, language legislation in Quebec specifies that
only enterprises which employ more than 50 people must register with the Office québécois
de la langue frangaise (the body responsible for the implementation of the Quebec
Charter), effectively removing smaller companies from the scope of legislation.* It would
be possible to combine both these types of exclusion.

83. The principle that “persons benefiting from substantial public funds should qualify
to fulfil public responsibilities” (Explanatory Memorandum, paragraph 35) is an
appropriate one. But, as currently drafted, the proposed LCO risks including a much
wider range of bodies within the scope of paragraph (e). Rather than an arbitrary
figure, we believe that a statement of principles would be more appropriate in the LCO,
clarifying the tests that Ministers will apply in defining the organisations or categories
to which each Measure would apply. If Ministers accept this recommendation, then we
believe that there is a case for deleting the £200,000 or more threshold entirely and for
allowing the level to be set at the Measure stage. We further recommend that NGOs,
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charities and bodies with small numbers of employees or private sector companies in
receipt of one-off funds be excluded from scope.

Gas, water or electricity services (paragraph (h) (i)

84. Paragraph (h) (i) of the proposed Order brings into scope the former nationalised
utilities of gas, water and electricity (including supply, production, transmission or
generation). Bilingual services such as bills and telephone lines are already offered by some
power companies in Wales and some witnesses argued that a level playing field needed to
be established between all companies so that consistency of service across the sector could
be established.” However, others submitted evidence to the Committee suggesting that
offering Welsh language services would raise energy suppliers’ costs and could deter new
and smaller companies from entering the market, reducing competition. They thought that
the current voluntary approach allowed the customer to choose a supplier, taking into
account the extent of Welsh language services on offer.”

85. Our attention was drawn to the inclusion of the specific provision in paragraph (h) (i)
for the “supply, production, transmission or generation” of electricity. The submission
from energy supplier E-On questioned why electricity production and transmission
needed to be included, when there was no direct service provided to customers in this area.
E-On also asked why, if a level playing field was desired, the proposed Order covered only
electricity and gas energy supply. It notes that “Many households are heated by oil, LPG or
biomass and, although the supply may tend to be provided by smaller businesses, it would
seem more appropriate for the National Assembly to decide the scope of any regulations
than to exclude alternative energy supplies from the order”.”* In oral evidence, the
Federation of Small Businesses also told the Committee that it had concerns regarding the
inclusion of ‘electricity producers’ in the draft Order. It believed that this could potentially
impact on small businesses renewable energy businesses, for example those with anaerobic
digesters on farms.”

86. We asked Alun Ffred Jones AM, Minister for Heritage in the Welsh Assembly
Government, whether he thought that there were inconsistencies in the clause relating to
power companies. He replied:

We do not know in the future what the shape and form of the industry will be and so
the production companies could also become companies which offer services, so it is
important that we are ready for that and that the legislation can deal with that. More
importantly, any company which produces electricity has to produce it somewhere
and if a company which produces electricity wanted to establish a station, whether
that is a nuclear station or a hydroelectricity station, or any kind of station, then that
process would mean they would deal with the public. Therefore, it is important that
when those companies do that the bilingual provision becomes a natural part of that
process. That is why we have included the production companies. I accept, of course,

9 See, for example, Q 67 (Dr Alun Owens, Urdd Gobaith Cymru).
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that in energy from day to day there is very little liaison with those companies and
the customers, but if you take, for example, in my constituency the Dinorwig
electricity scheme, the company there attracts people and invites people in to look at
the way in which that operates and contacts schools very often. It is important,
therefore, that that provision is available bilingually with them for dealing with the
public.**

87. We are not convinced that the need for energy production and transmission
services to be included in the proposed Order has been demonstrated. Unless our
suggestions for identifying in the Order the principles that have to be met in any
Measure are accepted then we would recommend that the energy production and
transmission functions of companies per se be excluded from the terms of the draft
Order, as distinct from other activities of companies which might necessarily include
dealing with the public in Wales. Equally, given the Minister’s acknowledgement that
the energy sector is changing rapidly, we are unsure why alternative energy sources
have been excluded.

Telecommunications (paragraph (h) (iv))

88. The Welsh Assembly Government has justified the inclusion of telecommunications
within the scope of the LCO as a key service used by the vast majority of the Welsh
population. In his oral evidence to the Assembly Committee, Alun Ffred Jones AM,
Minister for Heritage, said that he “wanted to include this because the Welsh language, if it
is to survive and prosper in the future, must be part of the lives of young people, who are
the greatest users of new means of communication”. He also stated that the definition of
telecommunications is was intended to include the whole range of services provided
“which have been expanded significantly over the past few years and will no doubt expand
further in future. Therefore, it is an attempt to future-proof the legislation”.*

89. In contrast, telecommunications companies have argued that they should not be
included within the scope of the proposed LCO. Representatives from the sector raised
concerns regarding their ability and willingness to provide bilingual services to a small
number of people, stating that they have not yet received evidence of sufficient demand.
They also highlighted technical difficulties that they would need to overcome in order to
provide bilingual services. The Mobile Broadband Group pointed to the need for separate
call centres and longer, bilingual messages when communicating with automatic services.
It concludes “because of these practical limitations, a Welsh language customer service line
would be not be preferred by the majority of Welsh speakers and that the enormous
investment that would be required would largely be wasted”.*®

90. Evidence from other European countries demonstrates that many telecommunications
companies do provide bilingual services successfully. The Minister highlighted this in his
evidence, saying “if you buy a relatively new mobile phone these days you will have a
choice of languages on the screen, and of course you can receive minority languages, if that
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is the correct term for them, lesser used languages, if you like, such as Catalan and also the
Galician language in Spain [...] so it is not difficult”.”” Mr Meirion Prys Jones, Chief
Executive of the Welsh Language Board said that telecommunications businesses were now
global and “operate not bilingually but multi-lingually”. He cited services provided by
Vodafone in Icelandic and a company based in India which offered seven African
languages, a number of languages from India and also Catalan, Galician and Basque.”® This
could, of course, be taken as evidence that market forces can drive such developments as

well as legislation.

91. The Mobile Broadband Group also expressed fears that the wording in the LCO as
drafted (“persons providing the public with [telecommunications] services, or connected
services”) might inadvertently bring a far greater number of businesses into the scope of
the Order than it might initially appear. Its Chairman, Mr Hamish McLeod said:

I was surprised to hear the previous evidence that only 1% of companies would be
affected. For example, as everybody probably realises now, phones are not just about
making telephone calls any more. They are about providing lots of content services,
lots of search, et cetera, so if those companies fall into the bracket of providing
services that relate to those services they will be caught by the legislation and that is
very many companies, I would suggest. Obviously, we distribute mobile telephony
through our own branded stores but we also use lots of independent dealerships to
sell telephony services. It is not just Carphone Warehouse and Phones4Us; it is lots of
little booths on high streets selling international phone cards and top-ups and SIMs
and all these things. They potentially will be covered. As you may know, two-thirds
of the market is pre-pay subscriptions and they have to top up their phones
periodically and we have a very extensive network of petrol stations and newsagents
and what-have-you which can provide that service, so are they covered?”

92. We note that it is not the intention of the Welsh Assembly Government to include
small businesses such as petrol stations and newsagents within the scope of the LCO. In
evidence, Ms Non Rhys, Wales Policy Manager for the Federation of Small Businesses
Wales said that the Federation had received assurances that the proposed Order would
“have a minimum impact on the day to day running of small and medium enterprises in
Wales”.'® However, this is not yet reflected in the draft Order.

93. The inclusion of telecommunications has been attributed to the need to ‘future-
proof’ the Order, as services such as broadband become increasingly important in
people’s lives. However, there is a tension between the expressed desire to ‘future-proof’
the proposed Order in this case and the apparent wish not to go beyond the 1993 Act in
the case of banking and insurance by excluding them from its scope. Some witnesses
expressed concerns that the application of the Order to utilities may inhibit some
companies, particularly smaller, niche market ones, from entering the Welsh market,
which would have a significant impact upon consumer choice and quality of service in
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Wales. We agree that telecommunication is a key sector for effective language planning
for the future growth of Welsh, particularly in respect of its use by young people. We
note the fears voiced by some industry representatives but are aware that services in
other languages are provided elsewhere on a level playing field without problems.

Railway services and other transport (paragraph (h) (vi))

94. Our attention was also drawn to inconsistencies in the proposed Order relating to the
transport sector. Paragraph (h) (vi) specifies only “railway services” and not other major
means of public transport, such as buses, coaches or air transport. This was highlighted in
evidence given by Meri Huws, Chair of the Welsh Language Board:

In looking at public transport we cannot see any reason why we should differentiate
between a train service and a bus service. I think that consistency in this issue is very
important and also we feel that we need to have a debate about the content of the
infrastructure as well for transport such as a station. Is there a difference between a
station and the bus on which you may be travelling? It is about consistency; that is
what is important and that is why we have included the issue of public transport
infrastructure as well."!

95. In oral evidence, Alun Ffred Jones AM, Minister for Heritage in the Welsh Assembly
Government justified the inclusion of railway services, but not other forms of public
transport, on the basis of the model of the Welsh Language Act 1993:

Partially this again is historically because the railways come under the 1993 Act, but
not all aspects are included under the 1993 Act, quite strangely. For example, I am
almost sure it is safe to say that under the current legislation the ticket sales service
actually is not included, so it is important that we include railways and that all
aspects of the work of the railways are included in the current legislation. That is why
railways have been included. You have asked about bus services. To the extent that
bus companies have contracts with local government—and many of them do—and
also they receive public subsidies, then it is very possible that some companies or
perhaps very many companies will come under the scope of the legislation and we
believe it is in those areas it is important that local authorities will place those duties
upon them, but at the moment that is the rationale of it, i.e. that we need to make the
area consistent within railways and then those companies which receive public funds
or have contracts with the public sector would be included in that way.'?*

96. As the Minister noted, it is possible that some public transport services, particularly
buses, may fall within the scope of the proposed Order under other paragraphs. For
example, bus companies may provide a service “under an agreement, or in accordance with
arrangements, made with a public authority” (paragraph (b)). The funding for
concessionary bus passes would also bring some bus companies over the £200,000
threshold for qualifying persons in receipt of public money.'”® However, it is not certain
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that all bus companies would be covered by other categories, and this would not apply to
coaches or air services.

97.In its report, the Assembly scrutiny committee strongly contests the Minister’s view
that it would be “too complex” to include transport sectors other than railways within the
scope of the Order, particularly when some such services would fall within scope by means
of other categories.'™* We agree.

98. The Welsh Assembly Government has stated that the inclusion of “railway services”
in the proposed Order is designed to correct inconsistencies in the 1993 Act. However,
the LCO as drafted risks establishing new inconsistencies between rail and other forms
of public transport. It is likely that many large providers of bus services will be caught
by other provisions in the LCO. It is important not to unintentionally impose
disproportionate burdens on very small bus companies.

Broadcasting

99. The Explanatory Memorandum to the proposed LCO notes that duties could be
imposed on both S4C (as a body established by enactment under paragraph (c)) and the
BBC (under paragraph (e) as a body receiving more than £200,000 in licence fees).'” Some
witnesses argued that the absence of broadcasting as a separate category could create
inconsistencies, given the inclusion of telecommunications within the list of categories and
the increasingly convergent nature of the two sectors.'® However, broadcasting is not a
devolved matter.

100. Both the BBC and S4C submitted responses to the Wales Office consultation stating
that nothing in the proposed LCO should interfere with their editorial independence or
existing obligations as public service broadcasters, including the application of the
provision for the “treatment of the Welsh and English languages on the basis of equality”.
$4C notes that “it is crucial that [existing regulation by Ofcom] is not fettered by legislation
which is language-related and not broadcast-specific’. The BBC notes that “whilst there
may be no intention on the part of the Assembly, or the Welsh Assembly Government to
make provision restricting editorial freedom, the BBC would be concerned in principle
that such powers could exist”.'?”

101. It is clear that the intention is that duties placed on broadcasters would relate only
to the conduct of public business and not to their functions of preparing and
broadcasting programming. It would be helpful to clarify this in the drafting of the
Order.

%4 National Assembly for Wales Legislation Committee No. 5, National Assembly for Wales (Legislative Competence)
(Welsh Language) Order 2009, Committee Report, June 2009, paragraphs 5.123-5.125.
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106 Q 283
197 Not printed.
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Ministers of the Crown and Ministerial Departments

102. Article 5 of the draft LCO provides for an amendment to Part 3 of Schedule 5 to the
Government of Wales Act 2006. This amendment would enable the inclusion of Crown
bodies, including Ministers of the Crown, within the scope of the draft LCO. The
Explanatory Memorandum from the Welsh Assembly Government states:

The Welsh Ministers intend to require Crown bodies, including Ministers of the
Crown, to comply with broadly the same duties as all other public bodies, where the
Secretary of State consents. This will require a limited amendment to the 2006 Act, in
relation to ‘Field 20: the Welsh language’ only. The proposed amendment will permit
the Assembly to confer or impose new duties or powers on Ministers of the Crown,
but only with the consent of the Secretary of State, and not so as to make Ministers of
the Crown liable to punishment for criminal offences.'®®

[...]

This Article is required in order to give the Assembly the competence to be able to
avoid a multi layered system from existing in the future, where Ministers of the
Crown would provide a different level of service to the remainder of the public
sector.'”

103. In oral evidence, the Parliamentary Under-Secretary of State at the Wales Office,
Wayne David MP, said “We are quite comfortable with what the Welsh Assembly
Government has proposed here and we think that negotiations which are already taking
place, which have taken place, will continue and we do not see any particular problem as
far as that is concerned”."?

Conclusions of the Assembly scrutiny committee

104. We note that the concerns expressed by the Assembly scrutiny committee in its report
cover similar issues to our own, and that it would prefer to remove the definitions given in
the draft Order, which it regards as more appropriate for inclusion at the Measure stage.
However, it is clear that the Assembly committee is pessimistic about persuading the
Minister to do this. Given the way that the proposed Order has been drafted, we believe
that simple deletion would cause more problems than it would solve unless something is
added to provide a different sort of clarity and reassurance to those who are fearful about
‘burdens’ being imposed on them. Indeed, the need to do this is reflected strongly by the
Assembly committee in its report, when it notes “the fears expressed by those delivering
services to the public in Wales in the private and third sector and even by some public
sector organisations. We believe that this stems from the lack of clarity, at this stage in the
legislative process, about potential implications for them of subsequent Measures which
would follow the Order”.!"!

198 Explanatory Memorandum, paragraph 51.
199 Explanatory Memorandum, paragraph 53.
110 Q 376

" National Assembly for Wales Legislation Committee No. 5, National Assembly for Wales (Legislative Competence)
(Welsh Language) Order 2009, Committee Report, June 2009, paragraph 3.86.
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105. We agree with the Assembly committee’s concerns about the current drafting. It is
insufficiently precise and we believe that a statement of principles would be more
appropriate in the LCO, clarifying the tests that Ministers will apply in defining the
organisations or categories to which each Measure would apply. We have therefore
considered how a simpler and more thorough devolution of responsibility to the Assembly
can be achieved while also providing clarity and reassurance to those who have concerns
about ‘scope’ and impact. We found the report of the Assembly committee helpful in this
regard both in summarising the fears referred to above and looking to Measures as the
place to resolve uncertainty. In particular:

e Paragraph 3.90: This paragraph rightly refers to “the need to place the citizen at
the centre of any future legislation” and adds “We believe that the Regulatory
Impact Assessment which will accompany any future proposals for Measures will
be of key importance in this respect”. We agree.

e Paragraph 3.91: The committee draws a number of issues to the attention of the
Minister and adds that it trusts “that he will abide by his commitment to consult
widely and engage civic society and the public along the way as proposals for
subsequent Measures are developed”. Again, we agree.

There appears to be an encouraging consensus between the commitments given by the
Minister and the views of the Assembly committee, which we endorse. However, current
Ministers cannot bind their successors, and the Assembly committee expresses concern as
to whether the intentions expressed by this Minister will be carried through by him in
practice—never mind any successor Minister or a different Welsh Assembly Government
in the future.

106. It is a matter of particular concern that issues raised by the WCVA appear to have
been misinterpreted by the Minister,'"* and we concur with the more sympathetic
conclusion reached by the Assembly committee. It is important to note that the Welsh
Assembly Government, in bringing forward Measures, will in any event need to bear in
mind the requirements of the Compact between Government and the Voluntary Sector.
That requires, inter alia, that government bodies acknowledge any impact of legislation on
voluntary organisations and build in appropriate financial support to both grants and
contract procedures. Should the Welsh Assembly Government place requirements on
charities, community groups and other voluntary organisations it would have an obligation
to provide the necessary finances, to incorporate this into three-year funding provision and
to allow for such costs within its own contracting procedures. We have no doubt that this
would be the intention of the Assembly Government, which has a good track record of
support for the sector, but in view of the concerns expressed to both committees and the
Minister’s response it is important for this to be restated for the avoidance of doubt.

107. We conclude that although the intentions are clear, the draft LCO does not have
the precision that is needed in drafting legislation—albeit enabling legislation—and in
setting the groundwork for actual legislation that will be delivered through Measures in
the future. Expressions of intent are almost meaningless in this context. Even in
primary legislation the intentions expressed by Ministers in the Commons or the Lords

12 |pid., paragraph 3.69.
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during the passage of the Bill have only limited effect,'”” and it is a basic tenet of good
law-making that the intentions should be clear in the legislation itself. We have
previously commented on the need for precise drafting to become standard practice for
LCOs.

108. Although we share the view of the Assembly scrutiny committee that the definitions
contained in the current draft are too prescriptive, we also note its expectation that
Ministers will insist on retaining that detail and that it goes on to suggest amendments
should that be the case. But we believe that the committee’s instinct is right. We believe
that our recommendations and those of the Assembly scrutiny committee—and the
intentions of the Minister—would be more appropriately delivered if the LCO were
amended to underline the importance of proportionality being at the heart of the
Regulatory Impact Assessment for each Measure, thus keeping the LCO at the level of
principle and leaving flexibility for categories and definitions of scope to be
appropriately defined in each Measure in due course. That leads us to what we believe is
a constructive conclusion which goes further and is more in tune with the devolution
settlement than the current draft.

Matter 20.1: conclusion

109. We have made a number of recommendations for amendments to be made to the
scope of Matter 20.1 in this section of our Report. In general, there is a sense that some
of the categories have been delineated in a somewhat arbitrary fashion as the result of
private negotiations between unspecified parties on the scope of the LCO—we note in
particular the Welsh Assembly Government Minister’s comment in evidence that “this
is the list we are agreed upon”.''* This has resulted in uncertainty, as expressed by our
witnesses, about who will be covered. The private and voluntary sectors also
complained that there had been little consultation leading up to the publication of the
draft LCO, which has contributed to a lack of clarity about the services that will be
required. We recognise that the LCO is a product of long drawn out negotiation
between a large number of interested parties and that there has been ample time for
such parties to make their views known.

110. We are of the view that powers relating to the Welsh language should be
transferred to the Assembly, but only on the basis of legislative precision. This would
benefit both the Assembly, by providing a solid legislative foundation for its Measures,
and those who will be subject to the legislation, by providing them with clarity and a
degree of certainty. It is for the Welsh Assembly Government to propose draft
legislation, which we then scrutinise, but we have given some consideration to how the
scope of the proposed Order can be improved. We suggest that a more sophisticated
and appropriate way of dealing with the issues of definition would be for this Order to
contain clear principles against which the Assembly Measures can be tested. One way to
achieve this would be for the Welsh Assembly Government to insert in this draft Order
tests that have to be met by any Measure subsequent to this LCO, rather than trying to
insert definitions themselves in the text. These might include a test of reasonableness, a

13 Following the decision in Pepper v Hart in 1993.

114 Q 301
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test of proportionality, and a consideration of the cost to demonstrate that the
application of any Measure to particular bodies or organisations will, in the long term,
provide a cost-effective benefit to the public in terms of the use of the Welsh language.
This would mean that instead of the Order defining those who will be affected by
subsequent Measures there is greater clarity of purpose and definition of what is to be
achieved, leaving it to any individual Measure to provide a definition that satisfies those
tests.

111. We hope that Ministers will accept our recommendation that the proposed Order
should be redrafted in the ways outlined above. However, should the Welsh Assembly
Government decide to preserve the categories proposed in the current draft, our
evidence suggests that some elements would prove more controversial than others.
There is little debate over the case for including public authorities and
Crown/Ministerial bodies (with the consent of the Secretary of State) within the scope
of the Order. Witnesses recognised that the legislative framework governing the Welsh
language duties imposed on such bodies is acting as a constraint and needs to be
updated, for example to allow for better redress procedures. In addition, there is broad
agreement concerning the inclusion of bodies which provide services on behalf of the
state, although this may include some relatively small bodies and further consideration
needs to be given to ensuring that any requirements do not prove excessively
burdensome.

112. In contrast, some witnesses raised significant concerns about the way in which the
proposed categories attempt to define the range of private sector bodies to which future
laws may apply. We were concerned that, as currently drafted, the proposed Order
could give rise to laws which might be incoherent, inconsistent and open to challenge.
If the Wales Office and Welsh Assembly Government were to pursue the current list
approach, they should consider first presenting an Order dealing with the relatively
uncontroversial matters and returning to the wider scope when a more persuasive
conceptual framework for legislation has been advanced. That second stage might be
pursued fairly quickly, but if the approach we recommend were to be adopted there
would be no need for such a two-stage process and a more complete devolution of
legislative competence would be achieved sooner.

113. We believe that a two-stage process should be avoided and we strongly urge the
Wales Office and the Welsh Assembly Government to adopt the principles set out in
paragraph 110 of this Report.

4 Terms used in the proposed Order

“Freedom” to use the Welsh language (Matter 20.2)

114. Matter 20.2 relates to the freedom of persons to use the Welsh language. The
Explanatory Memorandum states that Matter 20.2 will require “bodies” to respect this
freedom to use Welsh, but will not require them to take positive steps to facilitate its use.
No indication is given there as to whether the legislation would be concerned only with the
conduct of bodies, including both public and private bodies, or whether it could be
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directed at the behaviour of businesses, employers or individuals who seek to interfere with
or frustrate persons when trying to speak in Welsh with others.

115. It is a basic premise of the law that everyone is free to act as they wish unless the law
provides otherwise. It might therefore appear that the National Assembly needs no
legislative power to constitute the “freedom” of those wishing to use Welsh with others.
Such a power is required only if provision is needed to prohibit obstructions or
interference with the freedom by other persons or if it is intended to subject that freedom
to limitations or to impose restrictions on the exercise of that freedom.

116. In recent years, there have been cases where Welsh-speaking employees have been
informed that they are not permitted to use Welsh in the workplace, including a well-
publicised case involving Thomas Cook. Commenting on these cases, the Commission for
Racial Equality (Wales) and the Welsh Language Board have declared that such a ban is
“probably unlawful”.""> These cases have been settled through negotiation and the resulting
resolution has not established any legal precedent. The cases have raised substantial public
concern and a strong desire particularly on behalf of Welsh speakers for a positive
statement that people are free to speak Welsh. The very fact that employers have over
many years felt able to ban the use of Welsh indicates that there is uncertainty about this
freedom.

117. Some of our witnesses thought that Matter 20.2 was ill-defined at present and its
rationale poorly presented in the Explanatory Memorandum. The submission from CBI
Wales states “We are unclear what the impact of this proposal will be in the private sector.
Employers and employees must act reasonably, with the understanding that core company
procedures in the majority of companies take place in English”.!"® In oral evidence, Mr
David Rosser, Director of CBI said: “There is certainly one very high-profile one recently,
and I am sure there would have been others, but I am not sure what the evidence is that
this is a wide-scale problem that requires legislation to deal with it. The last high-profile
case was Thomas Cook, which was clearly wrong. The company came out afterwards and
admitted it had been wrong and changed its policies, and common sense prevailed”.""”

118. The Welsh Language Board’s submission to the Assembly committee also criticised
the lack of clarity regarding the extent of Matter 20.2, particularly in relation to limitations
on the freedom to speak Welsh. It states “The Assembly Government’s Memorandum
should have explained more clearly what is meant; for example, would it be possible to
prevent prisoners from Wales from speaking Welsh with their families, or from
corresponding with them in Welsh?”''® In oral evidence, Meri Huws, Chair of the Welsh
Language Board told us:

There are several extracts of the Legislative Competence Order which struck us as
being weak. This is certainly one part of it. Freedom is a very difficult concept to
actually translate into legislation. It is far easier to translate rights. I am not sure of

5 House of Commons Standard Note SN/HA/4973, The proposed Welsh Language Legislative Competence Order.
6 Ev 60
17 Q 50

18 See www.assemblywales.org
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any other legislation relating to freedom so I feel—and we, as a Board, feel—that a
stronger definition of freedom would be useful whether it be a move in terms of
semantics or an understanding of rights, but we feel that this is weak as it stands.'"

119. Alun Ffred Jones AM, Minister for Heritage in the Welsh Assembly Government, told
us that the intention of Matter 20.2:

...is to confirm, if you like, that freedom to speak Welsh and to ensure that nobody
can hinder or hamper you from doing that. But in saying that, that does mean that
we would have to define that freedom and in doing so you could have examples
where you could say that you do not have the freedom ... You do not have the
freedom to speak Welsh, for example, even though I am not an expert in this
particular area, as a lawyer it appears that you could look at the issue of health and
safety, for example, as a reason where you would limit somebody’s right to speak
Welsh.'?

He gave as an example of a limitation the use of Welsh in the emergency services.'*!

120. The proposed LCO and Explanatory Memorandum do not describe the rationale
for the inclusion of Matter 20.2 or explain why the current legislative context is
inadequate. This should be resolved before the draft is presented for approval.

"Official status”

121. The LCO provides for the treatment of the Welsh and English languages “on the basis
of equality”, a phrase also used in the 1993 Welsh Language Act. However, the Explanatory
Memorandum accompanying the Order also states that the LCO is the result of, “the
Welsh Assembly Government’s One Wales programme of Government [which] included a
commitment to seek legislative competence to enable it to bring forward Assembly
Measures to confirm official status for both Welsh and English”.'* The Committee heard
evidence to suggest that there may be difficulties with the use of the phrase “official status”
in this context, since the United Kingdom has no statutorily defined official language(s),
not even English.

122. Although no statutory provision to the effect exists, there is no question that English
has the de facto status of the official language for the United Kingdom and that there are
specific legal requirements regarding the use or understanding of English in some cases. It
is the language in which legal, parliamentary and administrative affairs are conducted and
official records are kept and the language used in international bodies and assemblies.
Historically, “in law and government English was accorded a dominating position and
Welsh was relegated, by implication at least, to an inferior position”.'” Equality of
treatment was statutorily given effect to a considerable extent by the Welsh Language Act
1993. The Welsh Language Board was enjoined to advise those exercising public functions

"9Q 136
120 Q 332
21Q 333
122 Explanatory Memorandum, paragraph 22.

123 Report on Legal Status of the Welsh Language (Chair: Sir David Hughes Parry), 1965, Cmnd. 2785, paragraph 38.
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“on the ways in which effect may be given to the principle, in the conduct of public
business and the administration of justice in Wales, that the English and Welsh languages
should be treated on the basis of equality”.'** The equality principle has been applied in
subsequent legislation, notably the Government of Wales Acts of 1998 and 2006. As a
consequence of the equality principle, Welsh has gained the characteristics of an official
language in relation to many public functions affecting Wales, although it has not been
accorded an equivalent status to English in respect of all legal, parliamentary and
administrative functions that affect Wales.

123. In evidence, Alun Ffred Jones AM, Minister for Heritage in the Welsh Assembly
Government, explained what he understood by the treatment of the Welsh and English
languages “on the basis of equality™:

It means that you can bring Measures in which would promote the Welsh language
in order to offer a service which corresponds with what is available in English, but it
does not mean that you have to ensure that the same level of service is available in
Welsh as in English at all times because there is no need to have that and that would
be unreasonable and very difficult to operate.'*

124. The Government of Wales Act 2006 does not permit the National Assembly for Wales
to make any legislation conferring official status on English. We therefore asked the
Minister what meaning the phrase “official status” in the Explanatory Memorandum had
in this context. He said:

This is an area where the lawyers themselves can have a field day and I am sure there
will be an awful lot of deliberations on this in the future but, as I understand it, if
there is a need it is possible to ensure that status can be conveyed both to English and
Welsh. The problem, as you have stated, with the words ‘official status’ is that it is
not defined within legislation at the moment, so any status which is given to the
Welsh language through the medium of any Measure would have to be tied to
specific duties because that is how you define the status of any language, because
there is no formal constitution for the United Kingdom. So you would tie the status
to the service you would be offering rather than making a statement, an unclear
symbolic statement, about that.'*

In supplementary written evidence, the Minister referred to the Gaelic Language (Scotland)
Act 2005, which provides for “securing the status of the Gaelic language as an official
language of Scotland commanding equal respect to the English language”. He notes that
“the Act 2005 defines what it considers to be the means of securing official language status
for the Gaelic language”.'’

125. We note the reference to “official status” for the Welsh and English languages in
the Explanatory Memorandum. This phrase has no statutorily defined meaning in the

124 3.3(2)(b). Similarly, language schemes prepared by Welsh public bodies under this Act are to give effect to the same
principle so far as is appropriate and reasonably practicable: s.5(2).

125Q 316
126 Q 318
27 Ev 115
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law of England and Wales. The provision for “the treatment of the Welsh and English
languages on the basis of equality” in the proposed Order was used successfully in the
1993 Welsh Language Act as well as in subsequent legislation and witnesses suggested
that there was no additional value in any reference to “official status”.

Enacting words

126. The enacting words to the proposed LCO state that the Order is made in pursuance of
5.95 (1) of the Government of Wales Act 2006. This is accurate with respect to Articles 3 to
5, which amend Schedule 5. However, Article 2 modifies section 94 of that Act. The power
to modify an enactment in the Act is contained in 5.95 (3). The enacting words to the
proposed Order should contain a reference to section 95 (3).

5 Conclusion

127. We agree that a good case has been made that the National Assembly for Wales
should have the ability to modernise and bring consistency to legislation relating to the
use of the Welsh language. The transfer of competence appears, in this regard, logical
and appropriate. It will locate responsibility for the Welsh language in the social
context where it is rooted and where its effects will be most evident. Support for this
principle was clear in our inquiry, but concerns were expressed by some witnesses
about the way in which the scope of the draft Order is currently defined. We believe
that these criticisms reflect practical drafting issues rather than serious or significant
constitutional or policy differences.

128. We are of the view that powers to make legislation relating to the Welsh language
should be transferred to the Assembly, but only on the basis of legislative precision.
This would benefit both the Assembly, by providing a solid legislative foundation for
its Measures, and those who will be subject to the legislation, by providing them with
clarity and a degree of certainty. In order to achieve the Welsh Assembly Government’s
stated objective to provide consistency of service for the consumer and public, a level
playing field for business, and fairness in terms of the impact on a variety of businesses
and other organisations of varying sizes, we recommend that the draft Order that is
eventually presented to the House for approval should have a much more clearly
defined scope. We cannot, with confidence, recommend to the House that it should
agree to an instrument of delegation the scope of which remains so uncertain.

129. We suggest that a more sophisticated and appropriate way of dealing with the
issues of definition would be for this Order to contain clear principles against which the
Assembly Measures can be tested. One way to achieve this would be for the Welsh
Assembly Government to insert in this draft Order tests that have to be met by any
Measure subsequent to this LCO, rather than trying to insert definitions themselves in
the text. These might include a test of reasonableness, a test of proportionality, and a
consideration of the cost to demonstrate that the application of any Measure to
particular bodies or organisations will, in the long term, provide a cost-effective benefit
to the public in terms of the use of the Welsh language. This would mean that instead of
the Order defining those who will be affected by subsequent Measures there is greater
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clarity of purpose and definition of what is to be achieved, leaving it to any individual
Measure to provide a definition that satisfies those tests.
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Conclusions and recommendations

1.  We are pleased that our scrutiny of the proposed National Assembly for Wales
(Legislative Competence) (Welsh Language) Order has taken place in co-operation
with Assembly Legislation Committee No. 5. Our exchange of information has
proven productive and we look forward to continuing good relationships with
Assembly committees in future. (Paragraph 9)

2. In the case of the Welsh Language LCO, the Whitehall “clearance” process was not
completed before the proposed Order was referred to us for scrutiny. While it can be
helpful if agreement on the wording of proposed Orders has been secured before
referral for pre-legislative scrutiny, we welcome the openness of the process on this
occasion and the frankness of Ministerial witnesses. It is possible that there will be
significant changes to the wording of the draft Order after the pre-legislative scrutiny
period and should this be the case, the Committee would wish to return to the draft
Order to give consideration to any substantial changes that have been made.
(Paragraph 12)

3. We agree that the proposed Order clearly develops and is consistent with previously
announced Welsh Assembly Government policy. (Paragraph 19)

4. We agree that a good case has been made that the National Assembly for Wales
should have the ability to modernise and bring consistency to legislation relating to
the use of the Welsh language. There is broad support for the National Assembly to
have the ability to legislate for arrangements such as the establishment of a language
commissioner and new redress procedures to deal with bodies failing to comply with
their Welsh language commitments. Whilst we received evidence on the work of
language commissioners elsewhere, we did not receive more detailed evidence on the
intentions of the Welsh Assembly Government as to the role of the proposed
language commissioner in Wales and the extent of the sanctions he or she would be
empowered to apply for non-compliance with language legislation. We suggest that
it would be helpful for the Wales Office to invite the Welsh Assembly Government to
clarify its intentions in this respect as soon as possible and in any event before it
publishes the Measure, and to indicate the process of consultation it will use to win
for the language commissioner the sort of public support enjoyed by other
commissioners such as the Children’s Commissioner and the Commissioner for
Older People. In using these powers, we would urge legislators to recognise that the
creation of a culture of positive support and practical use of the language must be the
main goal. (Paragraph 26)

5.  The transfer of competence to legislate for the Welsh language to the National
Assembly for Wales appears, in principle, logical and appropriate. It would locate
responsibility for the Welsh language in the social context where it is rooted and
where its effects will be most evident. Support for this principle was clear in our
inquiry. Concerns were expressed by some witnesses about what they saw as the
general and ill-defined extension of the scope of such legislation beyond that of the
1993 Welsh Language Act. (Paragraph 32)
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The LCO as currently proposed is believed by some witnesses to be sufficiently open-
ended for the National Assembly to go well beyond the scope of the 1993 Act. It is
likely and understandable that the private sector will have concerns about any form
of additional regulation and we believe that the extent of any regulatory burden
which might be placed on organisations operating across an internal border is a
legitimate concern of Parliament and Government. (Paragraph 36)

Clarity about the scope of legislative competence devolved will be essential at the
stage when the National Assembly frames the actual Measures. Any imprecision in
the way the LCO has defined its scope would create uncertainty and needless fears
and could lead to legal challenge. In a legal instrument, it is not enough to rely on the
good intentions of the current administration or the ‘common sense’ of those
interpreting the LCO in future years. We have repeatedly called for greater precision
in drafting. There is a Whitehall culture of drafting legislation in the widest possible
terms to give flexibility to Ministers. However the point of the LCO system is that a
proposed Order should ‘do what it says on the tin’ and that the Welsh Assembly
Government will be able to come back with further changes or developments
without having to wait for what might be a once-in-a-decade legislative opportunity,
as can be the case with traditional primary legislation. (Paragraph 37)

The move from a list of bodies (in the Welsh Language Act 1993) to a list of
categories in the proposed LCO has both advantages and disadvantages. It has the
advantage of flexibility and administrative convenience. It risks including some
organisations unintentionally, unless those categories are very carefully drawn, but if
certain bodies are excluded from the scope of a broad categorical definition, the
objective of creating consistency of service may not be achieved. We recommend
that the draft LCO be reviewed with a view to providing greater clarity. (Paragraph
43)

Our evidence confirmed that there is a need for rationalisation and modernisation of
language legislation applying to the public sector. However, the demand for it to be
extended to the private sector is contested. We believe that the National Assembly
for Wales is the appropriate place for such decisions to be made, but that this must
take place in the context of a Legislative Competence Order that is soundly drafted
and possesses a clearly defined scope. Our evidence raised a number of concerns
about the current drafting of the categories in Matter 20.1, to which we now turn.
(Paragraph 52)

Utilities and telecommunications are specified in the LCO, but not banks or
insurance services. The basis of the distinction between these services as key “public
services” is not clear. There is a danger that, if the LCO fails to provide either a level
playing field for business or consistency of service for the customer, the Welsh
Assembly Government will be unable to achieve its policy objectives. It is not good
enough for Ministers to say “this is what we agreed” if the proposal is not clear and
worked through. (Paragraph 60)

We are deeply concerned at the apparent lack of engagement with smaller bodies
established by prerogative instrument (such as Royal Charter) about their inclusion
within the scope of the proposed Order. The Wales Office Minister referred to the
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12.

13.

14.

15.

position of these bodies in his oral evidence, yet it appears that neither the Welsh
Assembly Government nor Whitehall Departments have made efforts to ascertain
the potential impact of the Order on them. (Paragraph 69)

We understand that it is not the intention of the Welsh Assembly Government to
impose duties on all 900 bodies established by Royal Charter, but that is not the
point. We are being asked to agree provisions which could be used differently in the
future. We are concerned about the inadvertent inclusion of smaller bodies, which
are often charitable in nature and entirely reliant on public subscriptions for their
existence. The Welsh Assembly Government should clarify that the power in
paragraph (c) is to be exercised only in respect of the services to the public by these
chartered bodies (and of bodies established by enactment) and is not capable of
being exercised with respect to all activities of these bodies in relation to Wales. We
are not clear why the fact that a body is established by Royal Charter alone should
qualify it for inclusion within the scope of the Order, which should instead focus on
the nature of the services provided by a body. (Paragraph 70)

Our recommendations in respect of bodies established by prerogative instrument
(paragraph (c)) also applies to the inclusion of persons overseeing the regulation of a
profession or industry (paragraph (f)). This paragraph would bring within scope
some relatively small organisations and some with a joint England/Wales remit, for
example, the Royal Colleges of the medical professions, the Law Society, the Bar
Council, the accountancy regulators, etc. The extent to which a UK-wide body
should be required to be subject to Wales-only law is a legitimate question which the
LCO does not at present resolve. Equally, the Welsh Assembly Government should
confirm whether the power in paragraph (f) is to be exercised only in respect of the
services to the public by these bodies or is capable of being exercised with respect to
all activities of these bodies in relation to Wales. (Paragraph 71)

There needs to be absolute clarity about the types of public money that would qualify
a body for inclusion within the scope of the LCO. At present the status of some
grants, particularly lottery money and funding for services provided outside Wales, is
unclear. Clarification should be provided in the form of a specific statement included
on the face of the proposed Order and in the accompanying Explanatory
Memorandum. It is not enough to rely on the views of current Ministers and their
opinions on how the powers should be used. The powers should be precise and
future proofed. (Paragraph 76)

The imposition of duties on bodies in receipt of public funding would be future
matters for Measures. The fact that, within the current drafting, bodies can move in
and out of scope according to one-off grants given in a particular year does not to us
seem satisfactory. We are not convinced that it is appropriate to set down a specific
sum in the Order and consider that a more elegant formula should and could be
devised to include bodies in receipt of substantial sums of public money. If the
Welsh Assembly Government wishes to specify a threshold monetary sum above
which bodies will fall within scope, it should consider amending paragraph (e) to
replace the words “in a financial year” with the words “for two or more consecutive
financial years”, or a similar formulation, to ensure that bodies in receipt of one-oft
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payments are excluded. However we are not convinced that setting an arbitrary
figure is the right way forward. (Paragraph 80)

The principle that “persons benefiting from substantial public funds should qualify
to fulfil public responsibilities” (Explanatory Memorandum, paragraph 35) is an
appropriate one. But, as currently drafted, the proposed LCO risks including a much
wider range of bodies within the scope of paragraph (e). Rather than an arbitrary
figure, we believe that a statement of principles would be more appropriate in the
LCO, clarifying the tests that Ministers will apply in defining the organisations or
categories to which each Measure would apply. If Ministers accept this
recommendation, then we believe that there is a case for deleting the £200,000 or
more threshold entirely and for allowing the level to be set at the Measure stage. We
further recommend that NGOs, charities and bodies with small numbers of
employees or private sector companies in receipt of one-off funds be excluded from
scope. (Paragraph 83)

We are not convinced that the need for energy production and transmission services
to be included in the proposed Order has been demonstrated. Unless our suggestions
for identifying in the Order the principles that have to be met in any Measure are
accepted then we would recommend that the energy production and transmission
functions of companies per se be excluded from the terms of the draft Order, as
distinct from other activities of companies which might necessarily include dealing
with the public in Wales. Equally, given the Minister’s acknowledgement that the
energy sector is changing rapidly, we are unsure why alternative energy sources have
been excluded. (Paragraph 87)

The inclusion of telecommunications has been attributed to the need to ‘future-
proof’ the Order, as services such as broadband become increasingly important in
people’s lives. However, there is a tension between the expressed desire to ‘future-
proof the proposed Order in this case and the apparent wish not to go beyond the
1993 Act in the case of banking and insurance by excluding them from its scope.
Some witnesses expressed concerns that the application of the Order to utilities may
inhibit some companies, particularly smaller, niche market ones, from entering the
Welsh market, which would have a significant impact upon consumer choice and
quality of service in Wales. We agree that telecommunication is a key sector for
effective language planning for the future growth of Welsh, particularly in respect of
its use by young people. We note the fears voiced by some industry representatives
but are aware that services in other languages are provided elsewhere on a level
playing field without problems. (Paragraph 93)

The Welsh Assembly Government has stated that the inclusion of “railway services”
in the proposed Order is designed to correct inconsistencies in the 1993 Act.
However, the LCO as drafted risks establishing new inconsistencies between rail and
other forms of public transport. It is likely that many large providers of bus services
will be caught by other provisions in the LCO. It is important not to unintentionally
impose disproportionate burdens on very small bus companies. (Paragraph 98)

It is clear that the intention is that duties placed on broadcasters would relate only to
the conduct of public business and not to their functions of preparing and
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21.

22.

23.

24,

broadcasting programming. It would be helpful to clarify this in the drafting of the
Order. (Paragraph 101)

We conclude that although the intentions are clear, the draft LCO does not have the
precision that is needed in drafting legislation—albeit enabling legislation—and in
setting the groundwork for actual legislation that will be delivered through Measures
in the future. Expressions of intent are almost meaningless in this context. Even in
primary legislation the intentions expressed by Ministers in the Commons or the
Lords during the passage of the Bill have only limited effect, and it is a basic tenet of
good law-making that the intentions should be clear in the legislation itself. We have
previously commented on the need for precise drafting to become standard practice
for LCOs. (Paragraph 107)

We believe that our recommendations and those of the Assembly scrutiny
committee—and the intentions of the Minister—would be more appropriately
delivered if the LCO were amended to underline the importance of proportionality
being at the heart of the Regulatory Impact Assessment for each Measure, thus
keeping the LCO at the level of principle and leaving flexibility for categories and
definitions of scope to be appropriately defined in each Measure in due course.
(Paragraph 108)

We have made a number of recommendations for amendments to be made to the
scope of Matter 20.1 in this section of our Report. In general, there is a sense that
some of the categories have been delineated in a somewhat arbitrary fashion as the
result of private negotiations between unspecified parties on the scope of the LCO—
we note in particular the Welsh Assembly Government Minister’s comment in
evidence that “this is the list we are agreed upon”. This has resulted in uncertainty,
as expressed by our witnesses, about who will be covered. The private and voluntary
sectors also complained that there had been little consultation leading up to the
publication of the draft LCO, which has contributed to a lack of clarity about the
services that will be required. We recognise that the LCO is a product of long drawn
out negotiation between a large number of interested parties and that there has been
ample time for such parties to make their views known. (Paragraph 109)

We are of the view that powers relating to the Welsh language should be transferred
to the Assembly, but only on the basis of legislative precision. This would benefit
both the Assembly, by providing a solid legislative foundation for its Measures, and
those who will be subject to the legislation, by providing them with clarity and a
degree of certainty. It is for the Welsh Assembly Government to propose draft
legislation, which we then scrutinise, but we have given some consideration to how
the scope of the proposed Order can be improved. We suggest that a more
sophisticated and appropriate way of dealing with the issues of definition would be
for this Order to contain clear principles against which the Assembly Measures can
be tested. One way to achieve this would be for the Welsh Assembly Government to
insert in this draft Order tests that have to be met by any Measure subsequent to this
LCO, rather than trying to insert definitions themselves in the text. These might
include a test of reasonableness, a test of proportionality, and a consideration of the
cost to demonstrate that the application of any Measure to particular bodies or
organisations will, in the long term, provide a cost-effective benefit to the public in
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terms of the use of the Welsh language. This would mean that instead of the Order
defining those who will be affected by subsequent Measures there is greater clarity of
purpose and definition of what is to be achieved, leaving it to any individual Measure
to provide a definition that satisfies those tests. (Paragraph 110)

We hope that Ministers will accept our recommendation that the proposed Order
should be redrafted in the ways outlined above. However, should the Welsh
Assembly Government decide to preserve the categories proposed in the current
draft, our evidence suggests that some elements would prove more controversial
than others. There is little debate over the case for including public authorities and
Crown/Ministerial bodies (with the consent of the Secretary of State) within the
scope of the Order. Witnesses recognised that the legislative framework governing
the Welsh language duties imposed on such bodies is acting as a constraint and
needs to be updated, for example to allow for better redress procedures. In addition,
there is broad agreement concerning the inclusion of bodies which provide services
on behalf of the state, although this may include some relatively small bodies and
further consideration needs to be given to ensuring that any requirements do not
prove excessively burdensome. (Paragraph 111)

In contrast, some witnesses raised significant concerns about the way in which the
proposed categories attempt to define the range of private sector bodies to which
future laws may apply. We were concerned that, as currently drafted, the proposed
Order could give rise to laws which might be incoherent, inconsistent and open to
challenge. If the Wales Office and Welsh Assembly Government were to pursue the
current list approach, they should consider first presenting an Order dealing with the
relatively uncontroversial matters and returning to the wider scope when a more
persuasive conceptual framework for legislation has been advanced. That second
stage might be pursued fairly quickly, but if the approach we recommend were to be
adopted there would be no need for such a two-stage process and a more complete
devolution of legislative competence would be achieved sooner. (Paragraph 112)

We believe that a two-stage process should be avoided and we strongly urge the
Wales Office and the Welsh Assembly Government to adopt the principles set out in
paragraph 110 of this Report. (Paragraph 113)

The proposed LCO and Explanatory Memorandum do not describe the rationale for
the inclusion of Matter 20.2 or explain why the current legislative context is
inadequate. This should be resolved before the draft is presented for approval.
(Paragraph 120)

We note the reference to “official status” for the Welsh and English languages in the
Explanatory Memorandum. This phrase has no statutorily defined meaning in the
law of England and Wales. The provision for “the treatment of the Welsh and
English languages on the basis of equality” in the proposed Order was used
successfully in the 1993 Welsh Language Act as well as in subsequent legislation and
witnesses suggested that there was no additional value in any reference to “official
status”. (Paragraph 125)
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30.

31.

32.

33.

The enacting words to the proposed Order should contain a reference to section 95
(3) (Paragraph 126)

We agree that a good case has been made that the National Assembly for Wales
should have the ability to modernise and bring consistency to legislation relating to
the use of the Welsh language. The transfer of competence appears, in this regard,
logical and appropriate. It will locate responsibility for the Welsh language in the
social context where it is rooted and where its effects will be most evident. Support
for this principle was clear in our inquiry, but concerns were expressed by some
witnesses about the way in which the scope of the draft Order is currently defined.
We believe that these criticisms reflect practical drafting issues rather than serious or
significant constitutional or policy differences. (Paragraph 127)

We are of the view that powers to make legislation relating to the Welsh language
should be transferred to the Assembly, but only on the basis of legislative precision.
This would benefit both the Assembly, by providing a solid legislative foundation for
its Measures, and those who will be subject to the legislation, by providing them with
clarity and a degree of certainty. In order to achieve the Welsh Assembly
Government’s stated objective to provide consistency of service for the consumer
and public, a level playing field for business, and fairness in terms of the impact on a
variety of businesses and other organisations of varying sizes, we recommend that
the draft Order that is eventually presented to the House for approval should have a
much more clearly defined scope. We cannot, with confidence, recommend to the
House that it should agree to an instrument of delegation the scope of which remains
so uncertain. (Paragraph 128)

We suggest that a more sophisticated and appropriate way of dealing with the issues
of definition would be for this Order to contain clear principles against which the
Assembly Measures can be tested. One way to achieve this would be for the Welsh
Assembly Government to insert in this draft Order tests that have to be met by any
Measure subsequent to this LCO, rather than trying to insert definitions themselves
in the text. These might include a test of reasonableness, a test of proportionality, and
a consideration of the cost to demonstrate that the application of any Measure to
particular bodies or organisations will, in the long term, provide a cost-effective
benefit to the public in terms of the use of the Welsh language. This would mean that
instead of the Order defining those who will be affected by subsequent Measures
there is greater clarity of purpose and definition of what is to be achieved, leaving it
to any individual Measure to provide a definition that satisfies those tests. (Paragraph
129)
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Formal Minutes

Tuesday 30 June 2009
Members present:

Dr Hywel Francis, in the Chair

Mrs Sian James Albert Owen
Mr David Jones Hywel Williams
Alun Michael Mark Williams

The Committee discussed informally the Chairman’s draft Report.

Draft Report (The proposed National Assembly for Wales (Legislative Competence) (Welsh Language) Order
2009) proposed by the Chairman, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 129 read and agreed to.

Summary agreed to.

Resolved, That the Report be the Ninth Report of the Committee to the House.
Ordered, That the Chairman make the Report to the House.

Written evidence was ordered to be reported to the House for printing with the Report, together with written
evidence reported and ordered to be published on 10,17, 23, and 30 March, 20 and 27 April 2009.

[Adjourned till Thursday 2 July at 9.30 am
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Witnhesses

Monday 23 March 2009

Mr David Rosser, Director, and Mr Leighton Jenkins, Assistant Director Policy,
CBI Wales

Ms Menna Machreth, Chair of Cymdeithas yr laith Gymraeg, Ms Sian
Howys, Policy Officer, Ms Sioned Haf, Campaigns Officer, Dr Alun Owens,

Urdd Gobaith Cymru, and Mr Hywel James, Parents for Welsh Medium
Education, Mudiadau Dathlu'r Gymraeg

Mr Hamish MacLeod, Chairman, The Mobile Broadband Group

Monday 30 March 2009

Ms Meri Huws, Chair, Mr Meirion Prys Jones, Chief Executive, Mr Gwyn
Jones, Director of Policy and Terminology, Welsh Language Board

Ms Non Rhys, Wales Policy Manager and Ms Nia Davies, Wales Policy
Officer, Federation of Small Businesses

Ms Ann Beynon, Director, BT Wales

Monday 20 April 2009

Mr Bernat Joan i Mari, Secretary for Language Policy, and Mr Jordi Bosch i
Garcia, Secretary for Telecommunications, Government of Catalonia

Mr Tony Dicicco, Head of Government Relations, RWE Npower, Ms Sara
Vaughan, Director of Regulation and Energy Policy, E.ON, and Mr Matt
Rogerson, Senior Media Affairs Manager, Virgin Media

Monday 27 April 2009

Mr Alun Ffred Jones AM, Minister for Heritage, Mr Huw Onllwyn Jones,
Head of Welsh Language and Media Policy, and Ms Nerys Arch, Senior
Lawyer, Legal Services Department, Welsh Assembly Government

Mr Wayne David MP, Parliamentary Under-Secretary of State, Mr Geth
Williams, Head of Legislation Policy, and Dr James George, Legal Adviser,
Wales Office
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Memorandum submitted by Consumer Focus Wales
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Memorandum submitted by E.ON
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