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Summary

The number of people contributing to work-based private pensions schemes has declined
in recent years, but some 4 million people remain active contributors. Approximately 20
million people have contributed at some point in their lives, and the value of the funds
managed by final salary schemes alone exceeds £700 billion.

The Pensions Regulator (TPR) was established in April 2005 to regulate work-based
pensions. It replaced the Occupational Pensions Regulatory Authority (Opra), on which
our predecessors reported in 2003.! Their report found that Opra’s regulatory
arrangements failed to address major risks to pension scheme members and recommended
changes both to Opra’s objectives and functions, and the way in which Opra operated.

Since its establishment, TPR has acted to put the regulation of pension schemes on a firmer
footing. It now takes greater account of risk in deciding where best to focus its regulatory
work and has stronger powers to obtain information and intervene to protect members’
benefits. There are signs of improvement in the adequacy of the funding of final salary
pension schemes.

However, TPR has made a slower start in the regulation of money purchase schemes, and
much remains to be done in improving standards of scheme governance and
communications with members. Further work is also needed to improve the information
held by TPR about schemes and to use this information to target regulatory effort at
individual schemes. It must also use its new powers, and clearly explain the reasons for
their use, in order that the pensions community understand its expectations. In a field such
as pensions, with long term liabilities subject to short term volatility, TPR will need to be
alert to the scope for new problems and risks to emerge.

On the basis of a Report by the Comptroller and Auditor General,” we examined TPR’s
progress in establishing a new regulatory approach since its establishment in 2005.

1 Committee of Public Accounts, Fifteenth Report of Session 2002-03, OPRA: Tackling the Risks to Pension Scheme
Members, HC 589

2 C&AG's Report, The Pensions Regulator: Progress in establishing its new regulatory approach, HC (Session 2006-07)
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Conclusions and Recommendations

1. Amongst the most serious failings of Opra, The Pensions Regulator’s
predecessor, was its tendency to treat all cases the same. This approach prevented
it from directing resources at the areas that needed most attention and it became
heavily burdened by the quantity of data it collected. The Pensions Regulator (TPR)
has put in place processes for determining the schemes which present the greatest
risk to members and for collecting data according to its risk assessments.

2. TPR has information on 99% of final salary schemes by membership, but on only
32% of money purchase schemes. It has made good progress in regulating final
salary schemes, but is only now implementing an approach to money purchase
schemes. TPR expected to have largely completed its database of all pension schemes
by March 2008. It should use it to identify those money purchase schemes presenting
the highest risk and direct its regulatory effort towards them.

3. Fewer than a third of schemes have a conflict of interests register and only two-
thirds offer formal structured governance training. Although TPR has defined
what constitutes good governance, standards remain low in many pension schemes,
particularly among money purchase schemes and smaller schemes. TPR should raise
awareness within these schemes of the standards that it expects and the assistance
available, and it should target those schemes that fall short of the required standards.

4. Only 15% of all trustees are registered on TPR’s trustee web-based training
toolkit and the majority do not complete all the modules. TPR needs to increase
take-up of its toolkit and guidance materials for trustees. It should use its database of
schemes and of registered users of the toolkit to identify those trustees who have not
yet completed the toolkit. TPR should then communicate with these schemes to
encourage take up of the toolkit.

5.  TPR has set itself a goal of year on year improvement in governance standards,
but has not been clear about the extent of desired annual improvements or its
ultimate goal for governance standards. TPR should set specific targets for the
yearly improvements in overall governance standards that it seeks to achieve and for
the minimum standard it aims to achieve in the longer term.

6.  TPR has been given greater enforcement powers than Opra, but so far has made
little use of them. Where schemes are not governed well, TPR must intervene to
ensure that members’ benefits are protected, and that the scheme is meeting its
statutory objectives. Whilst TPR should only use such powers when there is good
reason to do so, it must avoid appearing reluctant to use them.

7.  Inorder that its regulatory expectations are clear, TPR needs to be transparent in
its decision making. Initially, TPR did not publish its determinations, but in
September 2007 agreed to publish them in future, except in special cases. It also
undertook to publish all past determinations except where there was a good reason
not to do so, and should do this without delay in order to bring clarity and
transparency to its past decisions.



Lack of understanding amongst members is a key risk to money purchase
schemes but TPR has done little to generate improvements. No explicit promises
are made to members about the level of their final pension, and they bear all the risk
that funds accumulated on their behalf may not provide a reasonable pension. TPR
should review with the Financial Services Authority the adequacy of the information
provided to members about their likely pension and work with the Financial Services
Authority to fill in any gaps identified.



1 The Pensions Regulator’s mode of
regulation

1. In 2005, The Pensions Regulator (TPR) was established to take a risk based approach to
regulating pensions.” Amongst the most severe failings of Opra, TPR’s predecessor body,
was its tendency to treat all cases equally regardless of the risk presented. This meant that it
was unable to direct its resources to the areas of greatest need, and it became heavily
burdened with data because it did not differentiate properly the information it gathered
according to risk.*

Implementing a risk based approach to regulation

2. A risk based approach means identifying the greatest risks to members’ benefits, putting
in place processes to gather data that will inform TPR about the prevalence of such risks,
and identifying those schemes where members’ benefits are most at risk. If executed
effectively, these processes should then enable TPR to direct its resources to the areas of
greatest risk.’> In 2003, our predecessors recommended that Opra and its sponsoring
department, the Department for Work and Pensions, should develop an approach that
uses better information about individual schemes to categorise them, and enables the
regulator to oversee the highest risk schemes closely and intervene promptly.°

3. TPR has identified 18 high level risks to its statutory objectives, including scheme
underfunding.” It uses a combination of risk assessment and the size of a pension scheme
to determine the level of resources that it directs towards a scheme (Figure 1).® This model
means that, while between 150 and 300 schemes receive a high level of direct attention
from TPR, some 81,000 schemes receive very little.” TPR considers it is focusing on the
biggest risks to members’ benefits, and that the large number of small schemes are most
effectively regulated through its education and training activities. These small schemes still
have access to TPR’s advice and guidance, as well as other protections such as the
whistleblowing'® and notifiable events regimes."’

4. The recent events at Northern Rock demonstrate the continuing scope for companies to
fail in ways not previously foreseen either by themselves or their regulators.'” TPR
considers that market wide risks, such as a prolonged economic downturn, would affect all
schemes, but there could be scope to manage the impact on scheme funding, for example,

Q 2; C&AG’s Report, para 1.12

C&AG's Report, para 3.18

C&AG's Report, para 31

Committee of Public Accounts, OPRA: Tackling the Risks to Pension Scheme Members, para 5 (vi)
C&AG's Report, paras 3.4-3.7

C&AG's Report, para 3.8
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12 Treasury Select Committee, Fifth Report of Session 2007-08, The run on the Rock, HC 56



by lengthening the period over which deficits are reduced. TPR could also help trustees
know what to do and make sure that adequate funding plans were in place. TPR could not
prevent the catastrophic failure of a single employer, but, were this to happen and the
pension scheme was underfunded, final salary schemes would be supported by the Pension
Protection Fund.”

Figure 1: Scheme classification model

high
Intelligence- Active
A . . .
based action intervention
About 2,000 (between 150 and
schemes but very 300 schemes) I:l .
variable in number High
intensity
Risk [ ] Medium
intensity
Minimal scheme Proactive [ Low
specific action monitoring intensity
Some 81,000 schemes About 1,000
schemes
low

Scheme Size —»

Note: Active intervention involves a high level of activity from TPR such as frequent face to face meetings and
regular reviews. Intelligence-based action involves collecting additional information on particular schemes, for
example from other agencies, to determine whether the overall risk level merits active intervention. Proactive
monitoring covers scanning of scheme and employer data and other market information. Minimal scheme
specific action is where TPR relies on its education and support activities.

Source: C&AG’s Report, para 3.8, Figure 9

5. The ability of the regulator to identify and analyse risk, or to determine how to
intervene, is largely dependent on good quality data. In their 2003 report, our predecessors
noted that Opra was unable to collect even basic data, such as the addresses of trustees.'*
TPR recognises the importance of gathering data, and does so through returns made by
larger schemes every year and by smaller ones every few years. It has created a web-based
scheme return process, which automatically checks the credibility of the data, and is much
more efficient than the unwieldy paper-based system it replaced. Information is held on a

central database and allows TPR to carry out much more sophisticated risk analysis than
before."

6. TPR’s predecessor, Opra, was established following the Maxwell Communications
Corporation and Mirror Group Newspaper case of the early 1990s.'° The case had involved
the use of pension scheme assets to finance the business operations of companies owned by

13 QM1

14 C&AG's Report, paras 3.9, 3.10; Committee of Public Accounts, OPRA: Tackling the Risks to Pension Scheme
Members, para 21

15 Qq 31, 32; C&AG’s Report, para 3.17

16 C&AG's Report, Opra: Tackling the risks to pension scheme members, HC (Session 2001-02) 1262, para 1.4



Robert Maxwell, and had raised serious concerns about the security of pension assets and
the effectiveness of trustees.”” Whilst no regulator would claim that there would never be
fraud, TPR considers that, as a result of the controls and checks now in place, it would be
very difficult for a problem of the size and magnitude of the Mirror case to happen, or, if it
happened, to remain undetected.'® The risk to members’ benefits from criminal activity
was far lower than that from a company becoming insolvent."

Implementing TPR’s approach

7. TPR regulates two very different types of pension scheme: final salary and money
purchase (Figure 2), each with different risks.*® Final salary schemes tend to be larger than
money purchase schemes, with some 1,400 having more than 1,000 members, compared to
just over 200 money purchase schemes.?® However, money purchase schemes are
becoming more common and are forecast to cover more than 50% of all active (ie working
and contributing) members by 2012.%

Figure 2: Characteristics of typical final salary and money purchase pension schemes

Final salary

Money purchase

Employee contribution

Fixed as a proportion of salary

Fixed as a proportion of salary

Employer contribution

Dependent on calculations of how
much is needed by the fund to
meet its liabilities

Usually fixed as a proportion of
the employee’s salary

Basis of payout to scheme member

Related to final salary and the
number of years of contribution to
the scheme.

Related to the value of the
investment portfolio on retirement

Comments on main scheme risk

The risk of being unable to meet
the scheme liabilities rests with the
employer

The risk of not having adequate
payout on retirement rests with
the employee

Source: NAO

Final salary schemes

8. Initially, TPR focused on final salary schemes where there was a pressing need to ensure
appropriate funding levels for schemes covering 14 million members.?® TPR considers that
real progress can be seen in terms of funding.** Final salary schemes are required to
undertake a valuation every three years and any schemes showing a funding deficit are
required to put in place a recovery plan and send this to TPR for review. Final recovery
plans are due to be sent to TPR by December 2009* and by the time of our hearing, it had

17 Committee of Public Accounts, OPRA: Tackling the Risks to Pension Scheme Members, para 6
18 Qq 27,62

19 Qq 28,69

20 C&AG’'s Report, para 1.4

21 C&AG's Report, para 1.5

22 C&AG's Report, Figure 2

23 C&AG's Report, para 5, penultimate bullet

24 Q31

25 C&AG's Report, paras 2.6-2.7
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received some 1,800. The initial plans demonstrated that TPR had had an impact on the
level of scheme funding, and showed that schemes are targeting higher levels of funding,
shorter recovery periods than before, and are acting according the unique requirements of
their own scheme.?

9. The Pensions Act 2004 gave TPR powers to act against schemes that sought to avoid
their pensions responsibilities (anti-avoidance powers). The Act also provided for TPR to
provide clearance to schemes for corporate events such as a merger. Clearance is a
statement from the regulator that it will not use its anti-avoidance powers in relation to the
specific event cleared, based on the evidence provided to it at the time.”” TPR has given
clearance to some 360 events, refused it in three cases and told applicants in about a dozen
more cases that it was minded not to clear a transaction.?® If a company were to fail to
come back with a changed proposal for a transaction when clearance had been refused,
TPR clearance team would pass the case to TPR’s anti-avoidance team.”

Money purchase schemes

10. Initially, TPR’s approach to money purchase schemes had a lower priority, reflecting
factors such as the smaller size of such schemes.” Following consultation in November
2006, it published its approach in April 2007.>' TPR’s data on money purchase schemes
were more limited than for final salary schemes. Whereas, by the time of the publication of
the C&AG’s report, it had data on schemes covering 99% of final salary scheme members,
it had data on schemes covering only 32% of money purchase scheme members. It planned
to ask all schemes to complete returns by March 2008.%

11. Member understanding of their own pension arrangements is one of TPR’s three key
risks for money purchase schemes.* It has identified the key stages in a pension scheme’s
life when member awareness is particularly important, such as when members choose an
annuity.** TPR is working with trustees to improve members’ understanding of these
stages. However, third party research suggests that, at the moment, members may not give
sufficient attention to understanding or monitoring their pension.*

12. Furthermore, TPR does not seek the views of scheme members in any of its research.’
The Financial Services Authority has a very significant role in addressing member
awareness and TPR accepted the National Audit Office’s finding that it needed to work
closely with the Authority to ensure that the Authority understood pensions issues and fed

26 Q23; C&AG's Report, para 2.7

27 C&AG’'s Report, paras 2.8-2.9

28 Qq 18,19, 21

29 Qq 20-22

30 C&AG's Report, para 5, final bullet
31 C&AG’'s Report, para 2.12

32 Q40; C&AG's Report, para 3.15

33 C&AG's Report, Figure 7

34 Q5

35 C&AG's Report, appendix 6

36 Qq 3, 4; CRAG's Report, para 5, final bullet, para 4.7
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them into their work. TPR also deliver messages to members through trustees, which is an
efficient and effective way of cascading information to the millions of members.”’

Relative burden of regulation between different schemes

13. Final salary schemes are in decline although there are signs that the rate of closure is
slowing.* In 2002, some 450 schemes closed to new members, and in the last two years 350
schemes.” Final salary schemes are now mainly being offered by larger employers.*

14. TPR was established by the Pensions Act 2004.* This legislation was designed to
expose the real costs of final salary schemes.*” TPR has emphasised the importance of
affordability of pension schemes, advising trustees that as well as needing to negotiate
robustly, they also needed to remember that the best guarantees of members’ benefits was
the continued solvency of the employer. TPR had attempted to adopt a Tight touch’
approach, but considered that the legislation had, as intended, highlighted the true cost of
providing benefits to members. And it had been an inevitable consequence of TPR’s
activity in seeking to get a scheme properly funded that Finance Directors and employers
had made judgements about the true costs and acted accordingly.

37 Q4

38 Qq5,8-12

39 Q13

40 Q14

41 C&AG's Report, para 1.10
42 Qq8, 14
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2 Standards of governance

15. Trustees have fiduciary duties to protect the interests of pension scheme members and
beneficiaries. The trustee role is closely aligned with TPR’s objectives.* TPR does not have
the capacity to intervene in every scheme and therefore seeks to place reliance on trustees
as well as other pension scheme professionals, in meeting its statutory objectives.** To be
successful, TPR needs to ensure that both trustees and pension scheme professionals
govern schemes well.

TPR’s activities to improve governance

16. Shortly after being established TPR identified seven priority areas for good pension
scheme governance which need to be improved (Figure 3).** It inherited low standards of
governance and, in particular, low levels of trustee knowledge and understanding.*® For
example, 41% of trustees said they had had no training and a further 12% that the training
was only of an introductory nature. Furthermore, familiarity with TPR’s new guidance and
codes of practice was initially relatively low. For example, only 25% of trustees said they
were ‘very familiar’ with TPR’s code of practice on reporting breaches of the law. TPR
therefore faced a challenge in raising standards of governance.*

Figure 3: TPR’s seven priority areas for governance
e Knowledge and understanding
e Conflicts of interest
¢ Monitoring of the employer covenant
e Relations with advisers
e Administration
e Processes for investment

e Governance during wind up

17. To raise standards TPR needs to educate those who govern pension schemes (such as
pensions professionals and lay trustees) as to what constitutes good governance and, in
particular, influence the trustees who have a duty to report to TPR if they are aware of
wrongdoing or a serious risks to members’ benefits.*® Many trustees are lay volunteers and

43 C&AG's Report, paras 4.11-4.12

44 Qq 47, 48, 59, 60, 96

45 C&AG's Report, appendix 5, Section 1, second para
46 Qq 6, 83; C&AG's Report, para 4.13

47 C&AG's Report, para 4.13

48 Qq 50, 90, 91
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because they represent members’ interests and negotiated with the sponsoring employer,
TPR has targeted them as being key to raising governance standards.*

18. TPR has issued ten codes of practice covering issues such as reporting breaches of the
law and funding final salary schemes. It has also issued guidance in 15 areas ranging from
the roles of trustees to technical issues such as scheme abandonment and internal
controls.”® TPR’s surveys show that 80% of those who run pension schemes consider that is
has been effective with issuing codes of practice, and 73% that it has done a good job with
issuing guidance. 63% consider that it has been effective in improving governance
standards (Figure 4).

Figure 4: Stakeholder perceptions of TPR’s performance against its key challenges

Provide codes of practice

Provide guidance

Improve trusteee knowledge and understanding

Improve standards in scheme
governance and administration

Protect scheme members’ benefits

Strengthen the funding of final salary schemes

Enable effective and timely clearance
of corporate transactions

Prevent, investigate pension scheme misconduct/
breaches and take disciplinary action

Reduce the risks of claims to the Pension Protection fund

Address the risks to money purchase schemes

0 10 20 30 40 50 60 70 80 90 100
Per cent (see key)

Key: Percentage of stakeholders who thought the regulator was ‘effective’ in each category; the balance of
stakeholders included both those that replied “don’t know" and those who disagreed.

Source: CRAG’s Report, Figure 6, Q73

19. TPR has created a ‘trustee tool kit’ which covers governance and technical issues. The
tool kit is a web-based learning tool covering the main areas of trustee knowledge and
understanding. It is a free resource available for anyone to use. Some 20,000 trustees have
registered to use the toolkit but there is no requirement to finish it, and those who have
registered represent only 15% of the total of 130,000 trustees.”’ Furthermore, only 3,300
trustees from money purchase schemes have registered, which is where much of the
growth in the number of schemes is occurring. TPR’s research has found that governance
standards are generally lower in smaller schemes, and from March 2008 TPR plans to use

49 C&AG's Report, para 4.12
50 C&AG's Report, para 4.15
51 Qq 34, 35, 37-39; C&AG's Report, para 4.15
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its new database to market the tool kit to these smaller schemes in a much more structured
way.>

Current standards of governance

20. TPR carries out an annual survey to evaluate standards of governance, and has
completed two so far, in 2006 and 2007. The surveys are designed to gain a broad
understanding of current practice among trust-based private sector pension schemes.*
They also give TPR an indication of whether governance standards are improving and
support reporting against one of TPR’s three key performance indicators. This indicator
measures whether there is ‘year-on-year improvement in the extent to which trustees
demonstrate knowledge and understanding of the governance requirements for their
schemes, as evidenced by surveys of knowledge and understanding and key aspects of
governance’.”

21. TPR’s survey results show that three of the seven areas that it has concentrated on have
shown improvement. These are trustee knowledge and understanding, management of
conflicts of interest, and monitoring the pension promise.** However, there are other areas
where governance standards need improving. For example, the proportion of schemes
offering no formal structured training is 34%.” Fewer than one third of schemes have a
conflict of interests register, and only 35% have a policy on managing conflict of interests.
40% of schemes do not have a process to identify risk.”®

52 Q40

53 C&AG’s Report, appendix 5
54 Q43

55 C&AG's Report, Figure 5

56 C&AG's Report, appendix 5
57 Q83

58 Qq86-88
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3 Enforcement

22. For the majority of schemes, TPR has used education and enablement (support to
trustees and pension scheme professionals) to encourage those who govern schemes to
protect members’ interests.”” However, if TPR believes trustees are ineffective in protecting
members’ benefits it can intervene directly, for example by issuing a direction requiring an
employer to provide financial support to a scheme, or by disqualifying a trustee.®” To be
effective the regulator must be clear about when it will intervene, what it expects from
those regulated, and to use its powers if members’ benefits are at risk.”'

Use of powers

23. In their 2003 report, our predecessors found that Opra had inadequate powers, for
example, in terms of enforcing compliance.* TPR has been granted additional powers
which include being able to act against employers who fail to support adequately a scheme,
by issuing a Financial Support Direction or Contribution Notice, as well as widening the
circumstances in which TPR can act against trustees for not being fit and proper.®

24. TPR considers that these powers are adequate for its current role.** In its survey of
those who run pension schemes, 73% considered that TPR had adequate powers (with 8%
considering that it did not).®> Legislation will be needed, however, when TPR becomes the
regulator of the planned personal accounts scheme, and the new Pensions Bill is intended
to provide for this.*

25. To date TPR has used its education and enablement activities with those who govern
pension schemes in preference to using enforcement action.” It has only issued two
determinations to issue a financial support directive and disqualified one trustee.® TPR
considers that the threat of using its powers has meant that it has not yet had to use them
widely, and some of its new powers remain unused.*

Transparency and scheme understanding

26. As well as protecting members of a particular scheme, the value of enforcement is in
educating the market as to TPR’s requirements and demonstrating that it will take action if

59 C&AG’s Report, para 4.17

60 C&AG's Report, Figures 12 & 13

61 C&AG's Report, para 4.19

62 Committee of Public Accounts, OPRA: Tackling the Risks to Pension Scheme Members, para 10
63 C&AG's Report, para 4.3

64 Qq 26, 64

65 Qq 73,74; C&AG's Report, para 4.5
66 Q64

67 C&AG's Report, para 4.17

68 Qq09, 10, 24, 25

69 C&AG's Report, para 4.2
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it needs to protect members’ benefits.”” To achieve this TPR needs to be transparent in its
decision making. Prior to September 2007, however, TPR took the view that, because of
issues of confidentiality and the risk of gaming, it was better to publish information on its
determinations when making use of its enforcement powers on an exception basis only.”!
In September 2007, TPR adopted a presumption in favour of publication in all future
determinations except in special circumstances such as where there are commercial
confidentiality issues.”” Following our examination, TPR advised us that they intend to
publish those determinations made previously, unless there was a good reason not to do so,
such as where publication would give rise to adverse market behaviours or disclose
sensitive personal data.”

70 C&AG's Report, para 4.19

71 Qq 75-80

72 Qq 79-82; C&AG's Report, para 4.21
73 Ev12
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Formal Minutes

Monday 31 March 2008

Members present:

Mr Edward Leigh, in the Chair

Mr Richard Bacon Mr Alan Williams
Mr Keith Hill Phil Wilson
Mr Don Touhig

Draft Report (The Pensions Regulator: Progress in establishing its new regulatory
arrangements), proposed by the Chairman, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 26 read and agreed to.

Conclusions and recommendations read and agreed to.

Summary read and agreed to.

Resolved, That the Report be the Fifteenth Report of the Committee to the House.
Ordered, That the Chairman make the Report to the House.

Ordered, That embargoed copies of the Report be made available, in accordance with the
provisions of Standing Order No. 134.

[Adjourned until Wednesday 2 April 2008 at 3.30 pm.
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The Pensions Regulator Ev 12
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