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European Union Intergovernmental

onference
(28791) Reforming Europe for the 21 s Century: Opinion of the European
11625/07 Commission, pursuant to Article 48 of the Treaty on European Union,

COM(07)412 on the Conference of representatives of the governments of the
Member States convened to revise the Treaties

Legal base "

Document originated 13 July 2007

Deposited in Parliament 17 July 2007

Department Foreign and Commonwealth Office

Basis of consideration EM of 25 July 2007

Previous Committee Report HC 1014 (2 October 2007) and see HC 63...xvi
(2002-03) (25 June 2003), HC 38...xiv (2004-05)
(23 March 2005)

To be discussed in Council No date set

Committeees assessment Legally and politically important

Committeees decision Not cleared; fobde on the Floor of the House

Background

1.In our report of 2 Octobér(which was published o@ October) we considered a
number of issues igng out of the Commissiones iopn on the convening of an
intergovernmental conference (IGC) to revise EU and EC Treaties. The Governmentes
Explanatory Memorandum on that opinion refed us to the White Paper the Reform
Treaty: The British Approach to the Europdanion Intergovernmental ConferenceZ (Cm
7174), which was laid toee Parliament and palished on 23 July.

The scope of our scrutiny

2. As the Explanatory Memoranduneferred us to the White Per for an explanation of
the Governmentes position dhe Commissiones @pon and on the IGC, we assessed the
points made in that dament in the light othe draft of the trag text (the *Reform
Treatye) which was first made dahble in Engliston 30 July,and which gaveffect to the
*|GC Mandates which had beagreed at the European Courail 23 June. Our report of

2 October therefore concentrated on the alted ered-linese, bause these had been
advanced by the Government as preatitons for agreement to a new Treatye also
compared the draft Treaty text as it themost with the Constitutional Treaty of 2004 and
commented on the process by which the [KB@nhdate and draft Reform Treaty had been
prepared, as well as raising the issue ofdegjak being imposed arational parliaments.

1  Thirty-fifth Report from the European Scrutiny Committee, Session 2006-07, HC 1014
2 AFrench text was made available on 24 July.

3 See Cm 7174, p.7.



3.The draft Reform Treaty ises a number of issue$ concern which we have not
considered in any dataThese include t proposed division @lompetencebetween the
European Union and the Member States and ttlassification as exdive or shared, the
declaration on the primacy dfnion law, the arrangemenfsr enhanced cooperatidn,
and the consequences of changethe way a qualified majgritvote is to be calculated.
Provision is also made fordtcreation of a President tife EuropearCouncil to hold
office for up to five years and for the refoohthe Commission. Each of these is an
important issue in its own righgnd it shouldhot be inferred othense from the fact that
we have not considered thesal@tail in our reports. In owiew it was necessary for us to
report before the meeting of Foreign Mieis on 15 October and the informal European
Council on 18-19 OctobeOur role under $inding Order No. 143(1s to report our
opinion on the legaand political importanceof deposited European Union documents,
but the compressed timetable rggd us to concentratour scrutiny orthe salient points
made by the Governmeint the White Paper.

4.We gave some outline consideration to thevmions on Commofroreign and Security
Policy (CFSP) and the Eurae Security and Defendeolicy (ESDP), because the
maintenance of an indepeedt foreign and defence poli was identified by the
Government as a red-line issue. We return te thatter only briefly irthis report, as we
are aware that the Faga Affairs Committee intends to nduct its own inquiry into the
foreign policy aspects of the Reform Treaty.

5. Since making our report ofQctober we have taken oraldawritten evidence from the
Secretary of State for Fiye and Commonwealtiffairs (David Miliband) and from the
Minister for Europe (Jim Murphy). We havesalhad the opportunitjo consider a further
draft of the Reform Treaty which was first raaaailable on 5 OctabéVe consider this
draft to be substantially the same as the dfa®0 August as far #dse text of the Reform
Treaty was concerned, but noted a numbechafnges to the Protocols and Declarations
which appeared to us to besddvantageous to the UK, aod which we questioned the
Ministers.

6. In the light of thatevidence we now report furthen the followingmain issues:
(i) the process for agreeingttGC Mandate anBeform Treaty,
(i)  whether the Reform Treaty impodegal duties on nainal parliaments,
(iii) the ered-lines in relation to the CFSP and ESDP,
(iv) the ered-linee in relation to tax and social security,
(v) the ered-lines in relation the Charter of Fundamental Rights,

(vi) the ered-lines in relation to sthe pection of the UKes common law systeme, and
the protection of policand judicial processes.

4 l.e. the adoption by eight or more Member States, using the institutions and procedures of the EU and EC Treaties,
of measures applicable only to those Member States.



(i) The process for agreeing th e IGC Mandate and Reform Treaty

7.We were concerned that the process whéth up to the convening of an IGC was
proving to be far from trangwent. We pursued the isswath the Minister when he
appeared before us on 2 Octoliewas confirmed on behalf tie Ministerthat there was
*no negotiation in the run-up tehe June Council uh we saw the text for the first time
only a couple of days befothe Jun€ouncil itself2.It was also confined that during the
48 hour period salbepartments were able to have a labkhe text that we had received
from the Presidency to prepare the UK defiegafor the discussianat the June CouncilZ.
The Minister undertook to write to us to comfirif the consultation waby letter or by e-
mail but at the time of this pert no reply has been received.

8.We note that, in evidenc® the Foreign Affiass Committee on 12 September, the
Minister said he thought the German Presidesiandled it pretty sKully and effectively
to get agreement from all 27 Member Stateli.evidence to the Foreign Affairs
Committee on 16 October, tHgecretary of Sta{@®avid Miliband) referred rather to a
«distinctiveZ approdcwhich involved bilatetaliscussions and thehe production of the
draft treaty on 19 JurfeWhen appearing before us on 16 October, and in reply to the
statement that the Committdead found the whole IGC proce$o be one of sexcessive
secrecy and hasteZ, witle UK being given oni8 hourse notice tiie IGC Mandte, and
no English text of the draft Treaty beingde available until after the House went into
recess and the Presidency pragd$or agreement at the endtbht week, the Secretary of
State replied that he thoughtropoints were svery well made¥respect of the conduct or
the development of the IGC, and that itswavholly reasonableZrfas to say that there
had been a scompressed timetabWg. welcome the acknowledgment by the Secretary
of State of the strength of the points we have made with regard to the IGC process. We
again recall that as recelyt as June of this year the European Council not only
emphasised the ecrucial importance of reinforcing communications with the European
citizens f and involving them in permanentdialogueZ but also stated that this would
be eparticularly important during the upcoming IGC and ratification processesZ. Such
statements now ringhollow, and we reiteate our earlier commenthat the process
could not have been better designed to marglise the role of national parliaments and
to curtail public debate until it has becomeoo late for such deba to have any effect
on the agreements whithave been reached.

(if) Does the Reform Treaty impos e legal obligations on the national
parliaments?

9. Whilst we welcomed in principle the provisiomsthe Reform Treaty on the role of
national parliaments, we emphasised thasthshould not place the national parliaments
under any form of legal dutyWe pointed out that nati@l parliaments, unlike the

5 Q14
6 Q15

7 Uncorrected transcript of oral evidence taken before the Foreign Affairs Committee on 12 September 2007, HC
(2006-07) 166-iii, Q 234

8  Uncorrected transcript of oral evidence taken before the Foreign Affairs Committee on 10 October 2007, HC (2006-
07), 166-iv, Q 310



European Parliament, were nokations of the Treaties atitkir rights are not dependent
on those Treaties.

10.In this connection, we drew particulattention to the provision (appearing in the
Reform Treaty as Article 8c [EWhich stated that «NationaParliaments sl contribute
to the good functioning of the WionZ, and that they were to do by seeing to itZ that the
principle of subsidiaty is respected, by takipagrt in evaluation me@misms in relation to
JHA matters, by taking part ifireaty revision procedureend by taking part in inter-
parliamentary cooperation between na@bnparliaments and with the European
Parliament. We were concerned that, by actide design, such provision imposed a
legal obligation on PBament in respeadf its proceedings.

11.The Minister for Europe assed us on 2 October thatéhe was *no policy intentionZ
in the IGC Mandate to scompel sovereigarliaments into specific actiorfsBefore the
Foreign Affairs Committee on 12 September theisfier had stated that sthe problem is
one of drafting rather than of intedfZand the Foreign Secaey assured the same
Committee on 10 October that ewill make it clear that it fer Parliamento decide how

it shall do its businesand we all agree on thatHowever, the Foreign Secretary went on
to say that eall of the MemberaBts are clear thate are in favour oParliament being
clear about its own respdhiities and fufilling themZ:2

12.We returned to this issue with the Foreigi8tary when he appeat before us on 16
October. On that ocsion, the Foreign Secretary reported that:

*} the legal experts group had achiegedonsensus that éhe should be no
obligations placed on nationparliaments, there should lgrbe rights for national
parliaments which those national parfients would then determine how to
exercise, and | requested that the Englishrédbeict the fact that there should be no
obligation on natioal parliaments?

13.1t was suggested to the Foreign Secretanttiieavord smayZ should be substituted for
sshallZ and the Foreign Betary agreed that ith smight be right? Referring to his
evidence before the Foreign Affairs@oittee, the ForeigBecretary stated:

| assured [Sir JohBtanley MP] that it was my alise determination to ensure
there were no obligations onmational parliaments, ahl will come back with
wording that is completely watertight in this ar&aZ.

9 Q96

10 Uncorrected transcript of oral evidence taken before the Foreign Affairs Committee on 12 September 2007, HC
(2006-07) 166-iii, Q 293.

11 Uncorrected transcript of oral evidence taken before the Foreign Affairs Committee on 10 October 2007, HC (2006-
07) 166-iv, Q 337.

12 Uncorrected transcript of oral evidence taken before the Foreign Affairs Committee on 10 October 2007, HC (2006-
07) 166-iv, Q 338.

13 Q 104.
14 Q174
15 Q 175.



14.The Foreign Secretary went on to emp®ghat swe haveut our foot down
absolutely clearly that there shall be biigations on the UK omny other parliament?
and that the final Treaty texwill be absolutely elr about thisZ. It was put to the Foreign
Secretary that there were anmuer of other provisions ithe draft Reform Treaty where
the word eshallZ was useubtably in Article 637 The Foreign Secretary replied sthe point
is that obligations shall nbe put on parliaments, artdat is absolutely clea¥’.

15.Since the Foreign Secretary gavelence, it appears that the text of Article 8c EU has
been amended to read sNationrliaments contribute to theffective functioning of the
European UnionZ The text of Article 63 Issbeen amended to reeldational parliaments
ensure that the proposals and legislativéaitiies submitted f comply with the principle

of subsidiarity fZ. However, weote that Article 9 of the Protol on the role of national
parliaments in the Eupmean Union continues tprovide that stheEuropean Parliament
and national parliaments shdlbgether determine the organisation and promotion of
effective and regular interparliamentary cooperation within the UnionZ.

16.We are not persuaded #t the text of the Reform Trelg has been amended so as to
put beyond any doubt the principle that no obligation must be imposed on Parliament.
In our view, the obvious ametiment would have ben to use the woremayZ instead of
«shallZ in Article 8c EU as well as in Art&l63 and Article 9 of the Protocol on the role
of national parliaments in the Union The statement sNational parliaments contribute
to the effective functioning of the European UnionZ is one from which an obligation
can readily be inferred. Giveiits constitutional significance, we must emphasise that
this is not an area in wich any ambiguity is tolerab# and we shall look to the
Government to ensure that its originalindertakings are mein any new text.

(iii) The ered linee in re lation to the CFSP and ESDP

17.The ered lineZ, or precortiin for agreement to a neWreaty, in relation to the

Common Foreign and Securifolicy (CFSP) and the Eurae Security and Defence
Policy (ESDP) is exessed in general terras the smaintenance tie UKes independent
foreign and security policyZ.

18.The White Paper draws attémt to a declaration in #n IGC Mandate (which now
appears as Declaration NB® in the draft Treatyext). The Delaration stateshat sthe
Conference underlines thahe [provisions on CFSP and ESDP] do not affect the
responsibilities othe Member Statesas they currently existor the formulation and
conduct of their foreig policy nor of their nilonal representation third countries and
international organisationsZ.

19.As the White Paper points out, «it will bee Member States, aw by unanimity, who
set the strategic interestsdaobjectives of the UnionDn the other hand, once the

16 Q178

17 Article 63 in the text of 5 October provides *National Parliaments shall ensure that the proposals and legislative
initiatives submitted under Chapters 4 and 5 comply with the principle of subsidiarity, in accordance with the
arrangements laid down by the Protocol on the application of the principles of subsidiarity and proportionality.Z

18 Q179
19 Provisional working draft of 30 October SN 4579/07.



Member States hav& agreed, they witle bound by the dutpf loyalty and mutual
solidarity in Article 143) EU. This provision inserted liye Reform Treaty reproduces the
existing Article 11(2) EU, but adds the requiemt that Member Stas eshall comply with
the Uniones action in this areaZ. Although ¢hpsovisions are cast in terms of obligations,
they are not ones which aaenenable to the jurisdicin of the Europea©ourt of Justice
(ECJ).

20.The Reform Treaty extensiveiyodifies the existing EUreaty provisions on CFSP
and adds almost all of the pragals in the Constitutional Triga In particular, the limiting
CFSP objectives are greatlypanded, and there is a neequirement for, ean ever-
increasing degree of convergerd Member Statese actiofsAh External Action Service
is created, and qualified majority votif®@MV) will apply when adopting proposals
presented by the High Representativéhatrequest of thEuropean Council. passerelle
clause will allow for QMV in adtibnal cases if the Europe@ouncil agrees unanimously,
but without the requirement fanational parliamentary approval.

21.In view of the intention bythe Foreign Affairs Comnittee to conduct its own
inquiry into the foreign policy aspects of thReform Treaty, we corifie ourselves to the
observation that ,, apart from a few cases where new provision will be made for voting
by QMV , the largely intergovernmental nature of the CFSPand ESDP will be
maintained, with no significant departures from tle arrangementswhich currently
apply under the EU Treaty.

(iv) The ered linee in relati on to tax and social security

22.This ered lines is again expressed in gétemas in the White Raer as eprotection of
the UKes tax and social security systefi& White Paper goes do state the long-
standing Government pigy that tax matters shuld continue to belecided byunanimity
and notes that the Refa Treaty proposal makes noage to the status of unanimous
decision-making on tax.

23.In relation to sociasecurity, the White Paper stateattthe Government achieved its
aim of ensuring that the UK swould have firgal say on any matteeffectingimportant
aspects of its socialcseity system, including cost, sedinancial balece or structureZ
and that this was done by means of a egfitteened semergey brakes n@hanismZ, which
would allow any Member Statie refer a proposab the European Couil for decision by
unanimity.

24.1n our view, control of tax and socialexurity was never seriously threatened. The
previous Treaty establishing Constitution for Europe contained no proposals to move
to QMV in relation to tax. In relation to social securitythat previousTreaty provided?
for measures on social sedty to be adopted by QMV,but also provided for an
eemergency brakes.

20 Article 11(2) EU as amended by Reform Treaty.

21 Article 17(3) EU as amended by Reform Treaty. A passerelle (bridging) clause allows for changes in voting procedure
without a formal Treaty revision.

22 In Article 111-136 CT.



25.As far as we can establish, the only nréé change is thathe eemergency brakee
may now be applied in cases where simportardther than <fundamentals aspects of a
Member Statees social securisystem woulde affected.

(V) The ered line« in relation to  the Charter of F undamental Rights

26.At the meeting of the Liaisc@ommittee on 18 June, thesth Prime Minister said that
the UK swill not accept a Treaty that allothe Charter of Fundamental Rights to change
UK law in any way2.A narrower formulation was uséd the White Paper where, as we
recalled in our previous report, the Governmstaited that it had achieved the objective of
ensuring that enothing in the Charter éfundamental Rights would give national or
European Courts any new powers to strike dawmeinterpret UK law, including labour
and social legislatioZThe White Paper added that aoRrcol, specific to the UK, would
«clarify beyond doubt # application of the I@rter in relation tdJK laws and measuresZ
and that the legally-bding Protocol would set out clearhat «the Charter provides no
greater rights than are alrgagrovided for in UK law, ahthat nothing in the Charter
extends the ability of any cauo strike down UK lawZ.

27.In our earlier report, we considered that thevas at least an ambiguity over the effect
of this Protocol (Protocol No 7 on the applioa of the Charter oFundamental Rights to
the United Kingdom) in cases where the ECalied upon to interpret measures of Union
law as implemented in the lawsMember States. The ambiguarose from the fact that
the preamble to the Protocobntained provisionsecalling the obligions devolving on
the United Kingdom under the Treaties anditimlaw generally and eaffirming that this
Protocol is without pejudice to the other obkgions of the UnitecKingdom [under the
Treaties] and Union law generallyOne of these «ah obligationsZ is ¢hduty to interpret
and apply measures adoptedden the Treaties in accordance with the interpretations
given by the ECJ, which is aspect of the obligationsved under Article 10 E€.

28.As the Charter applies to Mber States when implemengi Union law, the provisions
raised the question of whether the UK wouldooeind by ECJ case law when the ECJ, in
the light of the Charte interprets a mease of Union law asmplemented in other
Member States in circumstances where tineesmeasure has albeen implemented in
the UK. The Protocol is concerned only wiitie powers of the ECJ (and the courts of the
UK) in relation to laws etc. of the UK and does constrain the ECJ other courts in any
way in relation to th other Member Statéslt seems to us that judgment of the ECJ
interpreting a measure of Umolaw in a case brought in another Member State would
form part of the body of Union law whichglJK courts would bebliged to follow in the
UK so as to ensure the congmstapplication of Union law ttoughout the Uion. If it had
been intended that ECase law based oretiCharter should have redfect at all within

the UK, we would have expectgmme provision in the Protocol to make it clear that the

23 Evidence taken before the Liaison Committee 18 June 2007, HC (2006-07) 300-ii, Q 171
24 Cm 7174, p.10.

25 Cf. Marleasing [1990] | ECR 4135. The corresponding provision is now found in Article 4(3) EU under the Reform
Treaty.

26 Assuming that the Protocol will not also apply to Poland.



Protocol has effectotwithstandingother provisions in the Tréas or Unionlaw generally,
and we asked the Government to sesueh wording in the Protocol.

29.1n evidence to the Feign Affairs Committee on 12 Septber the Minigtr for Europe
stated that it was cle#inat «if someone tries to use thedtier alone to create new rights,
the UKes position will bprotected by the ProtocalZWe think this conclusion is probably
correct, but we suggest that tigsnot because of the Protacalperson cold not rely on
the Charter alone againstyaof the Member States, dagise the Charter applies to a
Member State only when it isnplementing Ution law. It is possibléhat, because of the
Protocol, the Commissiomight not be able sucesfully to allege that the UK is in breach
of its treaty obligations on ¢éhsole ground that a measumglementing Unon law in the
UK does not comply with the @iter. However, this leavepen the question of whether
the courts of the UK are enétl, by reason of the Protoci,disregard the interpretative
judgments of the EC@hen they consider & interpretatim and validity of measures
adopted in the UK to implemémJnion law. Sinc&#ember States will bmoncerned by the
Charter only where they impleant Union law, the question tiie interpretation of such
Union law by the ECJ the light of the Charter isf central importance.

30.As we recalled in our earlier report, thnister for Europe hadwvritten to us on 31
July to explain that the Protocol was notagt-out from the Charte When the Minister
appeared before us on 2 October it was stegtyés him that it woud have been better to
have made clear that the Protocol took preced over any other obligations (such as the
duty to apply Union law consistiy) and it was noted thahis had not been done. The
Minister agreed that th had not been done and stated ttat reason for this was that the
Protocol swas not a geut of jail free card, is a statement ofolw the Charter provisions
will apply in the UKZ8 The Minister added it the Protocol was a «different animalZ from
the kind of provision whiclhad been suggested to him.

31.In his evidence to us on 16 tOer the Foreign Secretargnfirmed that the Charter
would be legally binding§,and the same point is madethre attachments to the Foreign
Secretaryes letter of 18 Octobethte Foreign Affairs Committee.

32.In order to obtain some planation of how the Chartemd Protocol would operate in
practice in the UK in relation to a measwofeUnion law, we put forward in our previous
report the example of éhWorking Time Directiv€? We expressed the concern that it
seemed possible, for exale, that the ECJ, having regandthe provision in the Charter
that severy worker has theht to limitation of maximum workig hoursZ, mighfind that
the derogation from the Directive allowirey waiver of the 48 hes limit on weekly
working had to be interpreted more strictly than before.

33.In his evidence on 16 Octobtite Foreign Secretary coranted on this example by
referring to the Protodas a <blanket ordinance there tiia¢ Charter shall not extend the

27 Uncorrected transcript of oral evidence taken before the Foreign Affairs Committee on 12 September 2007, HC
(2006-07) 166-iii, Q275.

28 Q 64. See also the preamble to the Protocol which speaks of «clarifying the application of the Charter in relation to
the laws and administrative action of the United Kingdom and of its justiciability within Polands.

29 Q108.

30 Council Directive 104/93/EC, implemented in the United  Kingdom by the Working Time Regulations 1998 Sl
1998/1833.



reach of European courts into British lawZe Toreign Secretaryrfber explained this

point by saying, first, that the Charter somgcords existing right® does not create any
new rights: it is a record of existing righisder domestic and iarnational lawZ and,
secondly, that sthe Protocol is absolutelyrctbat there can be nextended reach before
the ECJ or anyone else, and that is why,enctise of working timer anything else, any
judgment of the court canndbave reach into changing tHaws that apply in this

countryZ3!

34.The example was commented on in more dbtathe Foreign Seceat/ss legal adviser,

who explained that the relevant Articletbé Charter (Article 31) dealing with working

time was itself based on the Directive (a#f a& on Article 2 of the European Social
Charter and paragraph 8 of t@®mmunity Charter of the Fidamental Social Rights of
Workers), so that the wordingf the Directive was consistenith the Charter. The legal
adviser commented #t he saw *no prospétthat the ECJ would aliés interpretation of

the Directive, even if it was referredth@ Charter as source tifat interpretatior?? The

Foreign Secretary subsequently emphasised that severy single bit of the Charter is sourced
back to existing rights and there is no tigbr the ECJ or anyonelse to extend their
reach23

35.The Foreign Secretawent on to say this:

*A better challengegr a supposedly mordifficult challengewould be not of a
British person using the @iter but the example of aréign case, in a country
where there is no Protocol, in which @barter does not have this limit. So the
question that has been put on other sesssie: if there is a judgment in a foreign
case which does use the Charter and doeedain things, coulthat affect rights
under British law? To which the answer is #o.Z

36.When asked if this answer meant that thelsCuling in suchfareign caseould have
no impact on UK domestic policyhe Foreign Secretary replied:

*You can say that there cée no impact. There can @ extension is the key
thing. The rights that exist are not dmshed by the Charter, but they are not
extended by the Chartet?.

37.In further questioning, it was agreed orhak of the Foreign Seatary that it was for

the ECJ to determine whether a given righttedisinder the Charter and that, in making
that decision, the ECJ coulkéainto account decisions reached in other cases involving
other countries where the Charter #ipd but the Protoal did not.

38.It is clear that the Governmet accepts that the Charter Wibe legally binding, and
it has stated that the Protocol is not an opt-out. Since the Protocol is to operate subject
to the UKes obligations under th Treaties, it still seems ddutful to us that the Protocol

31 Q107
32 Q110
33 Q120.
34 Q122
35 Q124



has the effect that the courts of this cotmg will not be bound by interpretations of
measures of Union law given by the ECJ dmaked on the Chartedf the ECJ gives a
ruling in a case arising outside the UK on a measure which also applies in the UK, the
duty to interpret the measue in accordance with that fing arises, not under the
Charter, but under the Uks other Treaty obligations. Niing in the Protocol appears

to excuse the UK fsm this obligation.

39.1f, as the Foreign Seetary assured us, every part ofdlCharter is sourced back to
existing rights swith no right for the ECJ or anyon#o extend their reachZ it is hard to
see why the Protocol is necessary, since as basis the Charter could not, by itself,
lead to laws in the Uiked Kingdom being reinterpeted or invalidated.

40.Given the open texture of the drafting dhe Charter (which is by no means unusual
with human rights instruments) we doubt if itis possible to guarantee that it will not be
developed and amplified by the ECJ. We equalbubt if it is possible to guarantee that
the ECJ will not draw on the Charter asrew source for interpreting measures of
Union law such as Directives.

41.1f the ECJ does interpret a measure afmion law in this way, we believe the
resulting interpretation would be binding in the UK, because othe UKes treaty
obligations, notably the duty of sincere cooperation under Article 4(3) EU. These
obligations are not exclded or restricted by the Protaa. On the contray, and as the
recitals make clear, the Protoc@ subject to hose obligations.

42.1n our view, the only way oénsuring that the Clarter does not affect UK law in any
way is to make clear, as weave already suggested, théte Protocol takes effect
enotwithstanding the Treaties or Union lawgenerally.Z We notdhat this kind of
provision has been made ithe Protocol to the EC Trelg on the acquisition of
property in Denmark (No. 16) and in the Protad to the EU Treatyon Article 40.3.3 of
the Irish Constitution (No. 17), but it has not been mad respect of the Charter.

(vi) The ered-lines in relation to  the protection of the UKes common
law system and the protection of  police and judicial processes

43.The White Paper notetthat the Reform Trag would move the remainder of the Third
Pillar (police and judicial coopation in criminal matters) to the Fst Pillar with the
consequence that QMV and cedsion would apply as the general rule to Justice and
Home Affairs®® However, the eprotection of the Ukeemmon law systepand our police
and judicial processesZ was admtified as a red line praudition for agreement on a
new Treaty. In this connectiprwe think it imporaint to recall thathe powers of the
Commission and the ECJ are ddesably increasedhen matters move from the Third
Pillar to the First. The Comission acquires the powdo commence infraction
proceedings against Member t8fain respect of the implentation of measures in their
national laws, and the ECJgaces jurisdiction, both teentertain suchinfringement
proceedings and to interpret measures adoptednion level. In respect of the matters

36 The White Paper notes that asylum, i mmigration and judicial cooperation in civil matters were moved to the First
Pillar by the Treaty of Amsterdam in 1997. A list of the pr  ovisions which will appear in  Title IV as amended by the
Reform Treaty is set out in Annex 1.



covered by such measst and while Union meneship subsists, the national courts and
parliaments are then no longie ultimate source of law.

- the semergency brakees and opt-in

44.The White Paper drew attentioim two safeguards. One tbese is the semergency
brakeZ. As we noted in owrevious report, this was contained in the previous
Constitutional Treaty and would allow a Meml&tate to require that proposal relating

to criminal justice shdd be referred to the Europe&ouncil if the proposal affected
fundamental aspects of its criminal justice system. The second safeguard is that the «opt-ine
arrangements which are presently availabkbedJnited Kingdom andreland in relation

to measures undéritle IV EC (i.e. asylum, immigrain and judicial cooeration in civil

matters) will also apply to poe and judicial cooperation icriminal matters when these

are transferred to Title IV.

45.In our previous report, we coered that under the eopt-iafrangements as they then
stood the UK was free to decidbether or not to take part ithe negotiatias under the
transferred provisions, and toahextent was able to protecettistinctive features of the
legal systems of theKlJincluding its aminal law and procedure. Whilst it seemed clear
that the UK was free to dde whether or not topt in, it was lessedr if the UK had any
right to eopt-oute of a proposal shouldetimegotiations produce a text which was not
acceptable. The relevant Protdédioes not provide foany revocation of the decision to
opt in, and we consided that there was a risk (partiatly in the casef civil measures,
where the eemergency brakee is not ddejlaof the UK being unable to prevent
amendments which werdisadvantageous to éhUK, since these widl be adopted by
QMV and co-decision.

46.1n his evidence on 2 @ber the Minister for Europe saillat if the UK had opted into
a *JHA measureZ then the Wkuld be able to apply themergency brakeZ which would
sthen take us out if it fundaemtally affected our systeni&XVe presume that by «JHA
measureZ the Minister was referring to mess in the field ofpolice and judicial
cooperation in criminal matters, since tieform Treaty makes no provision for an
eemergency brakee in respect of theeotinatters dealt with under Title F7.As much
seems to be confirmed by ther&ign Secretaryes letter of @ttober to the Foreign Affairs
Committee, in which it is g@fained that the semergenbyakes may be applied by any
Member State wherever it cahesrs that a proposal will affiefundamental aspects of its
criminal justice system.

47.As far as we can elslizh, no change hasdremade to the relevant Protocol to make
clear that the UK is free to revoke its decision to opt in. It seems, therefore, that the UK
would be bound by the outcome, in areagsehit cannot apply theemergency brakeZ.

37 Protocol on the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice.
38 Evidence taken before the European Scrutiny Committee on 2 October 2007 Q85.

39 «JHAZ is used as a generic term to describe justice and home affairs matters.



- the new transitional provisions

48.An issue which emerged aftear previous report was thieeatment of existing EU
measures, such as FrameworlciBiens, in the fid of police and judial cooperation in
criminal matters. Irthe Constitutional Treiy, provision was maden(iArticle 1V-438) for
the continuation of all acts of the instituti® (and agreements Member States) adopted
under the Treaties repealed by the ConstinaloTreaty until such acts (or agreements)
were repealed, annulled or anded in implementation dhe Constitutional Treaty. The
Governmentess Commentary of Bfaary 2005 on the Conasiiional Treaty described
this provision as ensumy that acts of the EU and itssiitutions econtinte to have legal
effectz40

49.The provisions of Protocol No 10 on transital provisions (in the version of 30 July
2007) adopted a similapproach in relatioto Title V (CFSPand Title VI EU (police and
judicial cooperation}* Article 8 provided as follows:

*The legal effects of the actsthe institutions, bodiesffices and agencies of the
Union adopted on the basis of Titles \davil of the Treatyon European Union
prior to the entry into force of the Treatynending the Treaty on European Union
and the Treaty establishing the Europgaommunity shall be preserved until
those acts are repealednaltied or amended inmplementation of the Treaties.
The same shall apply to agremts concluded between Meeart5tates on the basis
of those Titles.Z

50.A substantial number of meags have already dére adopted in théeld of police and
judicial cooperation in criminaiatters, as may be seen frtime list at Annex 2. Such
measures are currently adopted by unanimatyd there are no ptine arrangements.
Under the present EU Treaty, any amendmespeal or replacement would also require
unanimity. The Reform Treasllows such measures to beesaed, repealed or replaced
by QMV and co-decision, but pvides for a right of the Uko eopt-ine or not to the
replacement measure. It appears reasonalalsktovhether existing EU Title VI measures
continue to apply in respect tife UK if the UK decides ntd opt-in under the Title IV
arrangements, and if not, why not?

51.0n its face, Article 8 appeared to presemxisting EU measures (such as Framework
Decisions) until those measures were repealatljlled or amended under the Treaties as
amended by the Reform Treaty. Any sugtesd, annulment or aemdment would have to
be «in implementation of the TreatiesZ aihis would have inclued the principle (in
Article 2 of the Protocol onhe position of the UnitedKingdom and Irehnd) that a
measure in respect of which the UK has ated in shall not <aéict the competences,
rights and obligationsZ ¢fie UK or «in any way aféé the Community or Unioracquis
nor form part ofCommunity law as they apply to the iténl KingdomZ. This, and the fact
that nothing in the IGC Mandate or ithe White Paper gigested that thetatus quo
would not be preserved, gave tommittee good grounds foelieving thathe UK would

be entitled to the continuation of its isting EU agreementancluding Framework

40 Cm 6459, p. 255.

41  The provision does not refer to existing Title IV measures.



Decisions where these werebsequently amended, repealed annulled without the
participation of the UK.

52.We were therefore surpriseddee, in the version of the Reform Treaty made available
on 5 October, a new transiial measure (Article 10, éhformer Article 8 being re-
numbered 9) which appeared goalify the existing transithal provisions and to defeat
the expectation that th&tatus quavould be preserved if the UKd not participate in any
amendment or repeal.

53.A new transitional arrangememt Article 10, which the Ministr for Europess letter of
26 October 2007 confirms was eiried at our [i.e. the UKeshsistence,Z provides that
existing EU measures in tlield of police and judicial coepation in criminal matters
shall continue, with the powe of the Commissiomnd ECJ unchandgArticle 10(1)),
until the measure is amended (At& 10(2)) or on the expiry affive year period from the
date of the entry into force ¢iie Reform Treaty. In his ience on 16 October 2007 the
Foreign Secretary made clear that he thougbst of the existing EU measures would be
transposed within the five years, at whpdint the ECJ and the Commission would gain
jurisdiction. Thestatus quas therefore limited, evenrfoneasures which have not been
transposed, to a maximum perioéifive years. Six monthsthe latest before the expiry of
the five year period, the UKaw notify the Councihat it does not aept the enforcement
powers of the Commission or the compulsorteipretative jurisdiction of the ECJ over
existing EU measures which have not baerended under the Refo Treaty (Article
10(3)). If the UK makes such a notificatiatl, remaining unamended EU measures will
cease to apply to the UK aetand of the five year tranettial period (Aricle 10(4)).

54.1f such a notificatioris made, the Counci#gcting by QMV in poceedings from which
the UK is excluded, may dat@ne <the necessary consemtial and transitional
arrangementsZ (Article 10(4)Jhe Council acting by QMVhay also adopt a decision
edetermining that the United Kingdom shall bear the direct financial consequences, if any,
necessarily and unavoidalhcurred as a resutf the cessation of its participation in those
actsZ (Article 10(4))Finally, Article 10(5)allows the UK subsequently to apply to
participate in acts fronwhich it has been elided under Article 1@). In such a case,
there is no automatic right for the UK tojom, but it is provided that the Union
institutions and theUK eshall seek to re-establishethwidest poskie measure of
participation of the Uited Kingdom in theacquisof the Union in the area of freedom,
security and justice withut seriously affecting the practicgerability ofthe various parts
thereof, while respecting their coherenceZ. ehhe UK is permittedo rejoin, it is
obliged to accept the enforcem powers of th€ommission ad the jurisdiction of the
ECJ in respect of the measure in question.

55.We were also concerned byeticlusion of a new Articléa in the Protocol on the
position of the United Kingdom and Ireland iespect of the area of freedom, security and
justice. This provides #t the Protocol will apply aldo measures under Title 1V which
amend existing measures by which the UKreland is bound. Thaew Article 4a would
therefore apply not only tamendments of measures byieththe UK or Ireland is
presently bound, but also to the amendmenilitie IV measures by which the UK or
Ireland may become bound the future. The provision wdd allow either the UK or
Ireland to maintain thestatus quoas it then stas if it decides rtoto opt into the
amendment. However it also provgithat, if the UK or Irelandecides not téake part in



the amending measure, the Council may deteentimat the non-paitipation of either
country makes the existing measure sinoperaliteZhis event, the previously existing
measure will not be bindin on or applicable to the wotry concerned. Such a
determination is to benade by QMV without th participation othe UK or Ireland, as the
case might be. The Council may also determiagttie UK or Irelandvill bear the edirect
financial consequencesZ of ceasing to be paite Existing measure. This differs from the
present version of therotocol, which providehat a Member State wdh is not bound by

a measure adopted under Title 1V eshall bearfinancial consequences of that measure
other than administrative costs entailed for the institutidAsZ.

56.The new transitionaineasures also inclad a declaratiofNo 39) which provides for
the Commission to examine the ssituationdem Article 96 EC in any case where a
Member State decides niot opt into a Title IV measureAs Article 96 EC provides for
action by the Commission agst a Member State onethgrounds of distorting the
conditions of competibn in the common market, and the adoption of directives by the
Council acting by QMV to elimigite the distortion, we werncerned that this would
expose the UK to the risk ohpredictable consgiences if it chose not to opt in.

-the Governmentes explanation and our comments

57.The new transitional measures appearedveEaken the UKes piion by making
decisions not to opt into a measure (whetheaarendment to an existing Title IV, or in
relation to an existing Titlg¢l EU measure) the sject of unpredictable consequences and

risk. We therefore raised this issue with Floeeign Secretary in our letter of 11 OctdBer,

to which he replied on 16 Octobeand by giving oral evidentefore the Committee that

day. In his letter of 26 Octoldethe Minister for Europe alstcommented in detail on the

new transitional provisions anconfirmed (for the first timethat the provisions on the

UKes opt-in arrangements concerning amendments and Schengen building measures as
well as the right of the United Kingdom toptooutZ of measures under Article 10 of
Protocol 10 were included thte UKes sexpiss insistenceZ.

58.1n his letter of 16 Octob®rthe Foreign Secretary denied that the new provisions could
act as a constraint on the exeecof the opt-in arrangemeraad explained that they eoffer
guarantees that weave met our red line, and that weél always have theght to choose
whether or not to participate in JHA co-optoaZ. The Foreign &etary went on to
explain the operation of each of the trasitil provisions to wich we drew attention, but

did not explain whether theK had pressed for th&atus qudo be preserved so that the
UK could continue to have the benefit of B8R measures, eveniifdecided not to opt
into any amending measure.

42 Article 5 of Protocol (No 4) on the position of the United Kingdom and Ireland (1997).
43 Ev4l.
44  Ev 42.
45 Ev 44,
46 Ev42.



59.The Foreign Secretary explairtbdt the new Article 4a seed a choice for the UK to
decide whether or not to ofit-to amendment taan existing Tig IV EC measuré,but
also that «it is necessary todaglss the potential for knock-aifects of any desion by the
UK not to opt...in to an amended measufiéd® Foreign Secretarstated that the
determination by the Council #t an existingmeasure becomes eiperableZ if the UK
does not participate iits amendment was a «tasholdZ which eprotesthe UKes national
interests and rights to choos@he Minister for Europess lett stresses thainly «directZ
financial consequencasghich are enecessary and uoa@ablyZ incurrd are coveredi\e
accept this was the airof the new articles saaght by the UK in tte draft Treaty of %
October 2007. However, thelecision on whether an @sting measure becomes
«inoperableZ would be taken by QMV and, moreover, without the participation of the
UK, and could lead to the lossf the benefit for the UK ofthe existing measure. We
accept that the UK retims the final right to choose, but itseems us that the risk of
losing the benefit of an existig measure, because of a oct®inot to participate in its
amendment, by virtue of a desion in which the UK cannotake part, must put at least
some pressure on the UK to opt in. We alsote the new possibility for the Council to
decide by QMV that the UK should bear thdirect financial congquences necessarily
and unavoidably incurred if the UK ceasds participate in a masure. This must
import some measure ofinancial risk, not present before, into a désion not to opt in
and we question whethat is in the UKes interest$o be exposed to such risk.

60.We were less concerned thye provision relating to meases which build on the so-
called Schengeacquis As the Minister for Europe expted in his letter of 26 October,
the UK is already bound ylreason of CounciDecision 2000/365/EQp take part in
proposals which build upon tise parts of the Schengarguis in which the UK already
takes part® The Foreign Secretary explained thasash matters are @sently dealt with
under the Third Pillar uanimity applies, but tht under the Reform ®aty, the UK needed
to establish its eabsolute righto choose whether to paitiate in Schengen building
measures. We note that, atlgh there is provision fothe Council todecide on the
consequences of a decision tmtake part ina Schengen building rasure, the United
Kingdom is not excluded frortine Counciles deliberatis, neither is ther any question of
financial consequences being visited on the UK.

61.The Foreign Secretary explained firovisions of Declaration 3&s sensuring there is
a full discussion of the possilateplications of nonparticipation before final decision is
takenZ and remarked thafrticle 96 does rtoadd anything to thestatus qud. The
Minister for Europe stressdbat this declaration ecanndtigger legal casequencesZ and
described it in his letter of ZBctober as eintended to be hielpto a Member State, such as
the UK, by ensuring that theris full discussioon the possible injigations of its non-
participation in a measure befaagfinal decision is taken&e accept that Declaration 39

47  As the existing Protocol (No 4) to the EC Treaty applies to *a proposal or initiative presented pursuant to Title IV it is
not explained why an amending proposal is not a sproposale for these purposes. However, the Minister for Europe
in his letter of 26 October also makes the point that the new Article 4a is an *additional guarantees to make clear
that the UK has the right to choose whether to participate in an amending measure.

48 The relevant parts are listed in Article 1 of Council Decision 2000/365/EC. These, essentially, are those Schengen
measures which relate to police and judicial cooperation in criminal matters which do not affect the maintenance of
border controls.

49 Now Declaration No 40 in the text of 30 October.



does not itself trigger legal consequencestiind it difficult to see how it can be
*helpfuls to the UK in the wayhe Minister describes. As far as we are aware, Article 96
EC has not previously been cited in provisiomslating to the opt-in. We consider that,
by being party to the proposd declaration, the UK may he weakened its position,
since it will no longer be ae convincingly to argue that Article 96 EC should not apply
at all in circumstances wherthe UK decides not to opt-in. As Article 96 EC provides
for directives adopted by QMV and binding otthe UK to eeliminate the distortion in
questionZ caused by a UK decision not to dpt-we raise tle question ofwhether some
new and possibly unqudifiable risk may have been introduced.

62.In relation to Article10 of Protocol No 10, the feign Secretargommented that
eexisting Third Pillar masures were not draftewith full ECJ jurisdidon in mind, so
Member States ilv need to prepare fothe transition to fullECJ jurisdiction and a
Commission role in any infraction proces3he Foreign Secretary v to explain that
the ered lineZ requirethat the UK should have thégit to decide whether or not to
participate in such measuyesd added that the UKad secured a scommitmeftZrom
the Commission and the other institutions (eclaration 39a) to «ame or replaceZ as
much of the legislatioas possible during the five ygmariod. The comiittee concludes
that is confirmation that the +70 to 80Z measueésred to by the Feign Secretary in his
evidence are likely to @ under ECJ ahCommission jusdiction withinfive years.

63.The Foreign Secretary then eaipkd that, at the end of tfige year period, any Third
Pillar measure which has not beesmnsposed in this way switlecome subjédo full ECJ
jurisdictionZ, but that atit stage the UK would have ttight «to choose to opt ouen
blog from all such remaining measures, in orteavoid ECJ jusdictionZ, with the right

to opt back into individual meages on a case-lwase basis which wid mean accepting
ECJ and Commissionfjgdiction on each meaee. The adoption dive years appears to
be based on a particular interpretation Dé&claration 39a, but we recognise that the UK
has no power of initiative as the Commissiontrols the process of transposition.

64.We do not understand why ta UK did not interpret the red line on protection of
the UKes position in a firmer form byinsisting on a provision which would have
preserved the effect of existing EU measuiiasrelation to the UK, in circumstances
where the UK decides not to opn to an amendingor repealing measre. This would
have ensured that the UK would keep whiatnow holds and wald more effectively
have protected the UKesterests. It woull have been open to the UK to keep its
existing EU measures in thepresent form indefinitely as aralternative to opting in to

a measure which would be subject to thef@mmement powers othe Commission and
the jurisdiction of the ECJ.

65.We note, in this context, that Denmarkes gdion is preserved by an amendment to
the Protocol (Danish Article 2)on the position of Denmak providing that existing EU
measures in the field of police and judali cooperation will continue to apply to
Denmark sunchangedZ irtheir present form even if tey are subsequly amended or

50 Declaration 39a (now numbered 44 in the text of 30 October) in fact invites the institutions «to seek to adopt, in
appropriate cases and as far as possibleZ such amending or replacement measures.



replaced under the Reform Treat}}. We accept that the pason of Denmark is not
wholly comparable to that of the UK, liuwe do not understandvhy the UK did not
press for a provision along these lines aonjunction with the right to opt in.

-our assessment of the ered-linee in  relation to justice and home affairs

66.The Government describes itsed-lines in this area as the eprotection of the UKes
common law systef? and our police and judicial processesZ. The issues of voting
procedure (i.e. the move from unanimitfo QMV), the enforcenent powers of the
Commission and the compulsory interpretativgurisdiction of the ECJ are, in our view,
central to such protection. Under the systetn be established bthe Reform Treaty, a
Member State will lose the dlidy finally to determine its own law to the extent that
measures are adopted at Umolevel. Such measures wlilecome the soiect of the
Commissiones powers to require changes domestic law and Wi be subject to the
interpretative jurisdiction of the ECJ. The ECJ will become, thereby, the conclusive
arbiter of the meaning of Union measures anlly extension, of national law passed to
implement such measures.

67.The eopt-ine arrangements are only a meatasensure protection in the sense that
the UK may choose not topt in, which protection will belost each timea decision to
opt-in is taken. Once a decision to opt-in taken, it now seems ehr, on the evidence
we have taken, that there is no right to tput, if the resulting measure is not thought
satisfactory. The only remedy, which is natvailable in all caseds the semergency
brakee, which was also proposed in the saaneas in the previousonstitutional treaty.

It is important, therefore, that the consequees of any decision whether or not to opt
in is clearly understood andpen to full parliamentary soutiny and approval and is
kept free from any ne/ external pressures and constraints.

68.We accept that provien is made for the UK to exeise a right to eopt-ine in
relation to measures which amend or repla@xisting EU measure$o measures which
amend existing Title IV EC measures artd those which build upon the Schengen
acquis

69.We note the detaile@xplanations which havéeen providedon the operation of the
proposed transitional arrangerents, but we raise the questi of whether these may
have the unintended féect of exposing théJK to new and unprecttable consequences
and risk if it deaedes not to opt into any transpose@r amendedmeasure.

70.The eopt-ine decision under these proposals will become one which may lead to
serious consequences for tHgK through the transfer ofjurisdiction on important
measures dealing with civil andriminal justice. It will therefore be important that the
arguments for and against opting in are the subject of the closest scrutiny by
Parliament and for theaccountability of Ministers to the House.

51 The amendment provides that eacts of the Union in the fi  eld of police and judicial cooperation in criminal matters
adopted before the entry into force of the Treaty amending the Treaty on European Union and the Treaty
establishing the European Community which are amended shall continue to be binding upon and applicable to
Denmark unchanged ¢ Article 2 of Protocol on the position of Denmark Text of 30 October; emphasis added.

52 Strictly speaking, England and Wales on the one part, and Scotland on the other, has its own system of common
law.



Conclusion

71.In this report, we makea number of detaiéd observations omspects of the Reform
Treaty, notably on the ered-hese identified by the Govament as preconditions for
agreement, and on the less than transparent way in which the IGC has been prepared
and conducted.

72.We remain concerned that the provisionsn the role of nakonal parliaments are
still cast in terms inwhich a legal obligation can biaferred, despitethe undertakings
given by Ministers; and we rep that, given its constitutioral significance, this is not
an issue where any antiity is acceptable.

73.We express doubts on ¢h effectiveness of the Ptwacol on the Charter of
Fundamental Rights and do not consider thatt guarantees that the Charter can have
no effect on the law of the United Kingdomvhen it is combinedwith consideration of
the implementation of Union law.

74.We draw attention to the provisions reling to the eopt-ine on amendments to
existing EU measures, where we consider that a stronger position could have been
achieved.

75.We are concerned that the interpretation ahe red line to eprotect UK civil and
criminal justiceZ as only requiring controbf the decision to optin or not does not
recognise the loss of protection that will occur every time jurisdiction is transferred
from UK courts to jurisdiction by the European Court ajustice and th&€ommission.

76.Having drawn these matters and our recommendations to the attention of the
House we now consider that éhmatters raised should be debated on the Floor of the
House before the Treaty isigned and we thefore hold the documiet under scrutiny.

Annex 1 Provisions which will appear in Title 1V as amended by the
Reform Treaty

Articles 61 to 68 General provisions on the area of freedom, security and
justice

Articles 69, 69a, 69b, 69c¢ Policies on border checks, asylum and immigration

Article 69d Judicial cooperation in civil matters

Article 69e Judicial cooperation in  criminal matters (criminal procedure)
Article 69f Judicial cooperation in criminal matters (criminal law)
Article 69g Supporting action in  the field of crime prevention

Article 69h Eurojust



Article 69i European Public Prosecutores Office

Article 69j Police cooperation
Article 69k Europol
Article 69l Operation of competent authorities of one Member State in

territory of another

Annex 2 Measures adopted in the field of police and judicial
cooperation in cr iminal matters

Council Framework Decisions

Council Framework Decision 2006/960/JHA of 18 December 2006 on simplifying the
exchange of information and intelligence be tween law enforcement authorities of the
Member States of the European Union

0OJ L 386, 29.12.2006, p.89-100

Council Framework Decision 2006/7 83/JHA of 6 October 2006 on the application of the
principle of mutual recognition to confiscation orders
OJ L 328, 24.11.2006, p.59-78

Council Framework Decision 2005/214/JHA of 24 February 2005 on the application of the
principle of mutual recognition to financial penalties
0J L 76, 22.3.2005, p.16-30

Council Framework Decision 2005/222/JHA of 24 February 2005 on attacks against
information systems
OJ L 69, 16.3.2005, p.67-71

Council Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation of Crime-
Related Proceeds, Instrumentalities and Property
0OJ L 68, 15.3.2005, p.49-51

Council Framework Decision 2004/757/JHA of 25 October 2004 laying down minimum
provisions on the constituent elements of crim inal acts and penalties in the field of illicit
drug trafficking

0OJ L 335,11.11.2004, p. 8-11

Council framework Decision 2004/68/JHA of 22 December 2003 on combating the sexual
exploitation of children and child pornography
0OJ L 13, 20.1.2004, p.44-48

Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the
European Union of orders freezing property or evidence
0OJ L 196, 2.8.2003, p.45-55



Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption in the
private sector
0J L 192, 31.7.2003, p.54-56

2002/946/JHA: Council framework Decision of 28 November 2002 on the strengthening of
the penal framework to prevent the facilitat ion of unauthorised entry, transit and
residence

0J L 328,5.12.2002, p.1-3

2002/629/JHA: Council Framework Decision of 19 July 2002 on combating trafficking in
human beings
0J L 203, 1.8.2002, p.1-4

2002/584/JHA: Council Framework Decision of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States , Statements made by
certain Member States on the adoption of the Framework Decision

0J L 190, 18.7.2002, p. 1-20

Council Framework Decision of 13 June 2002 on combating terrorism
0OJ L 164, 22.6.2002, p.3-7

Council Framework Decision of 13 June 2002 on joint investigation teams
0J L 162, 20.6.2002, p.1-3

Council Framework Decision of 6 December 2001 amending Framework Decision
2000/383/JHA on increasing protection by criminal penalties and other sanctions against
counterfeiting in connection with the introduction of the euro

0OJ L 329, 14.12.2001, p.3-3

2001/500/JHA: Council Framework Decision of 26 June 2001 on money laundering, the
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Formal minutes

Wednesday 14 November 2007
Members present:

Michael Connarty, in the Chair

Mr Adrian Bailey Mr Keith Hill

Mr David S Borrow Kelvin Hopkins
Mr William Cash Mr Lindsay Hoyle
Mr James Clappison Bob Laxton

Ms Katy Clark Angus Robertson
Jim Dobbin Mr Anthony Steen
Greg Hands

Mr David Heathcoat-Amory

1. Scrutiny of Documents

The Committee deliberated.
Draft Report, proposed by the Chairman, brought up and read.

Ordered That the draft Report be read am®&l time, paragraph by paragraph.
Paragraphs 1.1 to 7.7 read and agreed to.

Paragraph 7.8 read, amended and agreed to.
Paragraphs 8.1 to 19.08 read and agreed to.
Paragraph 20 read.

Amendment proposed, in the Headnote, to leave out the word *ClearedZ and to insert the words *Not
ClearedZ. , (Mr David Heathcoat-Amory.

Question put, That the Amendment be made.

The Committee divided.

Ayes, 6 Noes, 8
Mr William Cash Mr Adrian Bailey
Mr James Clappison Mr David S Borrow
Greg Hands Ms Katy Clark
Mr David Heathcoat-Amory Jim Dobbin
Angus Robertson Mr Keith Hill
Mr Anthony Steen Kelvin Hopkins
Mr Lindsay Hoyle
Bob Laxton

Headnote agreed to,
Paragraphs 20.1 to 20.19 read and agreed to.

Paragraph 20.20 read amended and agreed to.



Paragraphs 21.1 to 22 read and agreed to.

Resolvedrhat the Report be the Second Report of the Committee to the House.
Ordered That the Chairman do make the Report to the House

2. Oral Evidence

Rt Hon Lord Williamson of Horton GCMG CG gave oral evidence.

3. European Union Intergovernmental Conference: Follow-up report

The Committee further deliberated.

Draft Report, proposed by the Chairman, brought up and read.

Draft Report, proposed bylr William Cash, brought up and read as follows:

1. We reported on the Commissiones Opiniontlba IGC for Reform Treaty and the Governmentes

White Paper on 2nd October. On thestsaof that report, we took evidence on 16th October from the Foreign
Secretary, having already taken evidence from the Minister for Europe. This evidence, far from allaying the
concerns we had already expressed in our report of 2nd October, has increased our concerns in all respects
and we also draw attention to what we said then about the lack of transparency and information marginalising
the United Kingdom Parliament, which has characterised the negotiations and discussions leading to this
Treaty.

2. We included in that report a derivation tabemparing the substance thie Constitutional Treaty

to the Reform Treaty. We concluded that The new Treaty produced an effect which is substantially
equivalent to the Constitutional TrigZ and we would add that even where derivations or opt-outs for the
United Kingdom have been sought by the Governnibat these do not provide anything like adequate
protection nor guarantees for the United Kingdoits, electorate and its Parliament. This substantial
equivalence, together with the substance of the Reffogaty, and the merger of the existing treaties into a
union amounts to substantial constitutional changarranting a referendumn accordance with the
Governmentes own criteria for referendums.

3. We also draw attention to the legal obligation which the Reform Treaty seeks to impose on our
sovereign Parliament by the words of Article 8cEU, eNational parliaments contribute to the effective
functioning of the European UnionZ, to be taken with Article 9 of the Protocol on the Role of National
Parliaments and Article 63. In combination, these psajs have constitutional significance amounting to
substantial constitutional emge warranting a referendum in accordance with the Governmentes own criteria
for referendums.

4, The Foreign Secretary in his oral evidence on 16th October conceded that the Reform Treaty would
collapse the so-called Third Pillar (police and judimimperation in criminal matters) so that QMV and co-
decision would generally apply to Justice and Home Affairs with a corresponding increase in the powers of the
Court of Justice and the Commission so that, through the application of Sections 2 and 3 of the European
Communities Act 1972, our own courts and our own Parliament cease to be the ultimate source of law for our
own electorate. This has constitutirsignificance amounting to substial constitutional change in the
Governmentes own criteria for referendums.

5. The Reform Treaty, as compared to the Orighaaistitutional Treaty, requires a referendum of the
electorate of the United Kingdom because it is thevatgiit to the Constitutional Treaty, even if not the
same. It is a distinction without a proper difference and, in the words of our 34th report, is esubstantially
equivalent to the Constitutional TreatyZ.

6. A referendum is required for the following ditmgonal reasons: the Reform Treaty with the
merger of the TEC, based on the Treaty of Rome (which was the genesis of the European Economic
Community), followed by the Single European Acttba one hand and the TEU (with its genesis in the
Maastricht Treaty which @és with European government, followlegl Nice and Amsterdam), on the other,

into a Union with an overarching single legal personality and a self-amending text is esubstantial
constitutional changeZ, even efuntlental changeZ in terms that vaat a referendum according to the
governmentes own criteria.



7. The present Minister for Europe stated te Foreign Affairs Select Committee on 12 September

that a referendum would be requirée Treaty created esubstantial ctitgional changeZ. The former Prime
Minister stated that a new Treaty *should not be prigpthe characteristics of a ConstitutionZ. The former
Foreign Secretary stated to the European Scrutiny Committee on 7 June that the government was intending a
Treaty sthat was very different frothe Constitutional TreatyZ. Theroaation between the Constitutional

Treaty and the Reform Treaty in terms of the spegifiwisions incorporated into the latter demonstrates

that this statement can now no longer be substantiated. The government has also stated that a referendum
would be required where there is sfundamental chrayel where the structure of the relationship between

the United Kingdom and the European Union is altdogd/irtue of the European Treaty. The fundamental
nature, not only of the merger of the Treaties, but tieandividual proposals in the Reform Treaty, alters

the relationship by way of substantial, even fundaahewonstitutional change. There are also specific
provisions arising in respect of the Charter of Funelatad Rights, the Common Foreign and Security Policy,

the legal obligations imposed on the united Kingdomi&agnt, measures relating the criminal law, and
measures related to Title IV which are deeply comestand would require specific exclusion from having

effect in UK law which for the avoidance of doubt caully be achieved by excluding their effect by the use

of a provision preceded by the words sNot withdiag the European Communities Act 19727. Such a
formula would be essential but the government, by all accounts, would not be prepared to employ such
wording, thereby putting the vital natioriaterests of the electorate in jeopardy.

8. The Reform Treaty on all these tests requires a referendum. It would be a deceit of the electorate
(even by the criteria for a referendum set out by the Government) to refuse to hold one, unless the Treaty itself
was rejected by the Prime Minister before signature in December. Unless this occurs, refusal to hold a
referendum would be a breach of trust with respetiiédReform Treaty (let alone past promises about the
original Constitutional Trely made in 2004) and would run clearlyntrary to the assertions of the present

Prime Minister that he is committed to restoring good governance, democracy and trust.

9. The accumulation of the existing Treaties si¥ combined with the merger described above, has

in itself culminated in such fundamental change as warrants a referendum. There are 27 million people who
have not had an opportunity to express their view on our continuing membership of the European Union.
The Labour government to its credit provided a reféuen on continuing membergh of the then European
Economic Community, following itsnactment of the Referendum Actl®75. The present Government has
already passed legislation authorising referendums in mmatteonstitutional change in relation to Scotland

and Wales where devolution has given rise to thsidiviof competencies as between Westminster and the
respective legislatures of Scotland and Wales. ThenRé&featy itself makes prision for thedivision of
competencies as between Westminster and the European Union and there is no justification for refusing to
call a referendum on the Reform Treaty. This divisibcompetencies, in respect of the European Union and

in respect of devolution, is ultimately dependent ulegislation passed at Westminster (e.g. the ECA 1972 in
respect of the European Union) and therefore,irasl975, a referendum is not only justified but
constitutionally appropriate and necessanjess than in the case of devolution.

10. Contrary to the assertions of the present Foreign Secretary, Parliamentary sovereignty is not
diminished but actually is enhanced by the grantifica referendum by parliamentary enactment. The
electorate and not Members of Parliament nor the Government are the ultimate source of parliamentary
authority, sovereignty and democracy all of which Members of Parliament and members of the Government
merely hold on trust subject to re-election at a gergdeation every five yearghis Reform Treaty and the
merger of all the existing Treaties into a Union of European government, also contains a self-amending text
which would effectively obstruct any future referendumsirag out of a future IGC. All this clearly requires
Members of Parliament to hand back to the votersnartial question authorised by Parliament and across

the political divide a decision in a referendum as éontianner in which the electorate as a whole wishes to be
governed.

11. This Reform Treaty therefore must not be put into effect by a Prerogative Act of a former Prime
Minister signing the Treaty and departing and then a new Prime Minister implementing into UK law the
decision through the Whips in Parliament, without a referendum.

12. It would be a constitutional outrage, in the absence of a rejection of this Treaty to do otherwise.

13. The Reform Treaty has not yet been signédas@n opportunity for the Prime Minister and the
Government to review the present decision not to have a referendum and even to reject the Treaty is still
open. This is particularly the case as the decmigmessed and the announ@nt made by the Foreign



Secretary and the Prime Minister not to have a referendum has been taken prematurely. The European
Scrutiny Committee is specifically charged by Parldrneder its own standing orders to report on the
political/legal importance of the gposed Reform Treaty and has not cleared the text (the opinion of the
European Commission ... COM(07)412). Moreover, this announcement is apparently in compliance with the
so-called binding mandate of the Member States of the European Union of 19 June 2007. This certainly
cannot constitutionally bind the Prime Minister, the United Kingdom Parliament or the electorate of the
United Kingdom. The Government has erroneouslgepted the Commissiones opinion on the ICG. The
Committee therefore calls on the Government either tetrélje Treaty or to hold a Referendum. This is on

the basis that on both political and legally important grounds, the Government has misleadingly denied that
the Reform Treaty is a Constitutional Treaty tbé first order, amounting to substantial and even
fundamental change to the Constitution of the Unit€éthgdom and to the structure of the relationship
between the United Kingdom and the European Commuanity the European Union. The conduct of the
Government and the deceitful manner in which this Treaty has been conducted calls to mind the words of
John of Gaunt, *England, bound in with the triumphaeg... is now bound in with shame, with inky blots

and rotten parchment bonds: that England, that was wont to conquer others, hath made a shameful conquest
of itself.Z It would appear that now only Parliament can retrieve this situation by authorising a referendum
and the Committee calls on all Members of Parliantemass legislation authorising a referendum on the
Reform Treaty.

14. The Committee does not clear the Commissioptsion on the IGC from scrutiny and, in
consequence, having regard to our duty to Parliament under Standing Order 143, calls upon the Prime
Minister to put down a motion for a debate on our report, which we insist should be a two-day debate on the
floor of the House held in good time before the proposed signature of the Reform Treaty.

Motion made and Question proposed, That the Chairmanes draft Report be read a second time, paragraph by
paragraph.,,(Jim Dobbin.)

Amendment proposed, to leave out the words «Chairmanes draft ReportZ and insert the words draft Report
proposed by Mr William CashZ.)Ir William Cash)

Question put, That the Amendment be made.

The Committee divided..

Ayes, 4 Noes, 6
Mr William Cash Mr Adrian Bailey
Mr James Clappison Mr David S Borrow
Greg Hands Ms Katy Clark
Mr David Heathcoat-Amory Jim Dobbin

Bob Laxton

Angus Robertson

Main Question put and agreed to.

Ordered That the Chairman's draft Report be read a second time, paragraph by paragraph.

Paragraphs 1 to 7 read and agreed to.
Paragraph 8 read.

Amendment proposed in line 22, at end add *We regard this lack of communication and candour as vitiating
the IGC process and regard this undermining of the United Kingdom Parliament as of itself so serious as to
require the calling of a referendum by Parliament iteeffie absence of the Governmentes willingness to do
s0.Z ,, (Mr William Cash)

Question put, That the Amendment be made.



The Committee divided.

Ayes, 4 Noes, 6
Mr William Cash Mr Adrian Bailey
Mr James Clappison Mr David S Borrow
Greg Hands Ms Katy Clark
Mr David Heathcoat-Amory Jim Dobbin

Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraph 9 read.

Amendment proposed, in line 5, at end add eIndeed, all legal obligations imposed on the United Kingdom
arising under the Treaties derive exclusively from their implementation by the United Kingdom Parliament
itself which enacted the European Communities AGR21%Rs the United KingdorRarliament is the sole
source of legal authority, it cannot itself be placed under any form of legal duty by treaty, which is merely the
creature of the prerogative and candigplace the sovereignty of Parliament. This goes to the very heart of
the constitution of the United Kingdom.Z,Nir William Cash)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 7
Mr William Cash Mr Adrian Bailey
Mr James Clappison Mr David S Borrow
Greg Hands Ms Katy Clark
Mr David Heathcoat-Amory Jim Dobbin
Mr Lindsay Hoyle
Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraphs 10 to 15 agreed to.
Paragraph 16 read.

Amendment proposed, in line 9 , at end add eFailto achieve this would amount to substantial
constitutional change, warranting a referendumaiccordance with the Governmentss own criteria for
referendums.Z ,, Mr William Cash)

Question put, That the Amendment be made.



The Committee divided.

Ayes, 3 Noes, 8
Mr William Cash Mr Adrian Bailey
Mr James Clappison Mr David S Borrow
Mr David Heathcoat-Amory Ms Katy Clark

Jim Dobbin

Kelvin Hopkins
Mr Lindsay Hoyle
Bob Laxton
Angus Robertson

Paragraph agreed to.

Paragraphs 17 to 19 read and agreed to.

A new paragraph ,, (Mr David Heathcoat-Amory, brought up and read, as follows:

*The Reform Treaty extensively modifies the existing EU Treaty provisions on CFSP and adds almost all of
the proposals in the Constitutional Treaty. In particular, the limiting CFSP objectives are greatly expanded,
and there is a new requirement for, *an ever-incrgadggree of convergence on Member Statese actions.Z
An External Action Service is created, and QMV will apply when adopting proposals presented by the High
Representative at the request of the European CoAnpdsserelle clause will allow for QMV in additional
cases if the European Council agrees unanimoudiyyithout the requirement for national parliamentary
approval.Z

Question put, That the paragraph be read a second time.

The Committee divided.

Ayes, 5 Noes, 4

Mr William Cash Mr Adrian Bailey
Mr James Clappison Ms Katy Clark
Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraph 20 (now paragraph 21) read.

Amendment proposed, in line 3, to leave out from ethatZ to end of paragraph and insert the words, sthe
provisions in the Treaty which provide for a more centralised and integrated CFSP must call into question
whether Declaration 30 will in practice be sufficientaintain the independenad the UKes foreign and
security policy and the intergovernmahcharacter of decision makingZ. M. David Heathcoat-Amory.)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 6

Mr William Cash Mr Adrian Bailey

Mr James Clappison Ms Katy Clark

Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Mr Lindsay Hoyle
Bob Laxton

Angus Robertson



Paragraph agreed to.
Paragraph 21 to 26 (now paragraphs 22 to 27) read and agreed to.
Paragraph 27 (now paragraph 28) read.

Amendment proposed, line 14, at end add *We also believe that to avoid any doubt that the Charter would
extend to enable any court to strike down UK law that the Government must include in any Bill
implementing these provisions the re *notwithstanding the Europea@ommunities Act 19727 so that no

UK or European Court could apply the Charter as against UK, (& William Cash.)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 5

Mr William Cash Mr Adrian Bailey

Mr James Clappison Ms Katy Clark

Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Kelvin Hopkins
Mr Lindsay Hoyle
Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraphs 28 to 40 (now paragraphs 29 to 41) agreed to.
Paragraph 41 (now paragraph 42) read.

Amendment proposed, in line 6, at end add Failure to include such words as we have recommended in the
Protocol would amount to substantial constitutional change requiring a referendum in accordance with the
Governmentes own criteria for such referendums. Furthermore, we therefore insist that to avoid any doubt
that the Charter would extend to enable any coustiike down UK law that # Government must include

in any Bill implementing these prisions the wordsnotwithstanding the European Communities Act 19727

so that no UK or European Court coagdply the Charter as against UK law.@&Jr William Cash.)

Question put, That the Amendment be made.
The Committee divided.

Ayes, 4 Noes, 5

Mr William Cash Mr Adrian Bailey
Mr James Clappison Ms Katy Clark
Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Bob Laxton

Angus Robertson

Paragraph agreed to.

Paragraphs 42 to 53 (now paragraphs 43 to 54) agreed to.
Paragraph 54 (now paragraph 55) read, amended and agreed to.
Paragraphs 55 to 64 (now paragraphs 56 t065) agreed to.
Paragraph 65 (now paragraph 66) read.

Amendment proposed, in linell, at end add, *This am®to substantial constitutional change requiring a
referendum in accordance with the Governmentes own criteria for referend@imis\Xilliam Cash.)

Question put, That the Amendment be made.



The Committee divided.

Ayes, 4

Mr William Cash

Mr James Clappison

Greg Hands

Mr David Heathcoat-Amory

Paragraph agreed to.

Noes, 5

Mr Adrian Bailey
Ms Katy Clark
Jim Dobbin

Bob Laxton
Angus Robertson

Paragraphs 66 to 68 (now paragraphs 67 to 69) agreed to.

Paragraph 69 (now paragraph 70) read.

Amendment proposed, in linel, line 12 to leave out smayZ and to insert s@liAWilliam Cash.)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4

Mr William Cash

Mr James Clappison

Greg Hands

Mr David Heathcoat-Amory

Noes, 7

Mr Adrian Bailey
Ms Katy Clark
Jim Dobbin
Kelvin Hopkins
Mr Lindsay Hoyle
Bob Laxton
Angus Robertson

Another Amendment proposed, in line 3, leave out fsusticeZ to end of paragraph and insert the words,

For the reasons given in Paragraph 65, we believe that the whole question of the red line in relation to Justice
and Home Affairs is profoundly unsatisfactory and antsuo substantial constitutional change such as to
require a referendum in accordance with the Govenitrseown criteria for referendums.Z at end add <The
Committee notes that this abolition of the third pillar would be irreversible, as it reflects vitally important
aspects of UK criminal law and procedure where inréytihe UK does participate in such JHA measures and
under ECA 1972 would be legally binding on the UK tliggsefore essential to reject these provisions as they

stand.Z(Mr William Cash.)
Question put, That the Amendment be made.

The Committee divided.

Ayes, 4

Mr William Cash

Mr James Clappison

Greg Hands

Mr David Heathcoat-Amory

Paragraph agreed to.

Paragraph 70 (now paragraph 71) read.

Noes, 5

Mr Adrian Bailey
Ms Katy Clark
Jim Dobbin

Bob Laxton
Angus Robertson

Amendment proposed, in line4, at end add *This lack of candour has vitiated the entire process of the Reform
Treaty such as to require a referendum to be insisted upon by Parliament itself in the absence of the
Governmentes willingness to do s¢Mr William Cash.)



Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 5

Mr William Cash Mr Adrian Bailey
Mr James Clappison Ms Katy Clark
Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraph 71 (now paragraph 72) read.

Amendment proposed, in line 4, at end add eFailure to remove such ambiguity would amount to substantial
constitutional change for the reasons given in Paragt&psuch as to require a referendum in accordance
with the Governmentes own criteria for referendum@ William Cash.)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 5

Mr William Cash Mr Adrian Bailey
Mr James Clappison Ms Katy Clark
Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraph 72 (now paragraph 73) read.

Amendment proposed, in line 4, at end add *We regard this lack of effectiveness and guarantee as amounting
to substantial constitutional change such as toirequ referendum in accordance with the Governmentes

own criteria for referendums. In the circumstances, ae edll on the Government to include in the Bill, to

avoid any doubt that the Charter would extend tal@@ any court to strike down UK law, the words
enotwithstanding the European Communities Act 19%84hat no UK or Euroms Court could apply the

Charter as against UK law.@r William Cash.)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 5

Mr William Cash Mr Adrian Bailey
Mr James Clappison Ms Katy Clark
Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Bob Laxton

Angus Robertson

Paragraph agreed to.
Paragraph 73 (now paragraph 74) read and agreed to.
Paragraph 74 (now paragraph 75) read.



Amendment proposed, in line 4, at end add <We regaetl auransfer of jurisdiain and loss of protection
as amounting to substantial constitutional change aagho require a referendum in accordance with the
Governmentes own criteria for referendums.2\r(William Cash.)

Question put, That the Amendment be made.

The Committee divided.

Ayes, 4 Noes, 5

Mr William Cash Mr Adrian Bailey
Mr James Clappison Ms Katy Clark
Greg Hands Jim Dobbin

Mr David Heathcoat-Amory Bob Laxton

Angus Robertson

Paragraph agreed to.

Paragraph 75 (now paragraph 76) read, amended and agreed to.

Annexes agreed to.

Resolvedrhat the Report, as amended, be the Third Report of the Committee to the House.
Ordered;That the Chairman do make the Report to the House.

Several Memoranda were ordered to be repadélde House for printing with the Report.

Ordered That the provisions of Standing Order No.134 (Select committees (reports)) be applied to the
Report.

[Adjourned till Wednesday 28 November at 2.30 p.m.
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