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Part1 — Legal aid

A
BILL
[AS AMENDED IN COMMITTEE]

TO

Make provision about legal aid; to make further provision about funding legal
services; to make provision about costs and other amounts awarded in civil
and criminal proceedings; to make provision about referral fees in connection
with the provision of legal services; to make provision about sentencing
offenders, including provision about release on licence or otherwise; to make
provision about bail and about remand otherwise than on bail;, to make
provision about the employment, payment and transfer of persons detained in
prisons and other institutions; to make provision about penalty notices for
disorderly behaviour and cautions; to make provision about the rehabilitation
of offenders; to create new offences of threatening with a weapon in public or
on school premises and of causing serious injury by dangerous driving; to
create a new offence relating to squatting; and to amend section 76 of the
Criminal Justice and Immigration Act 2008.

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

PART 1

LEGAL AID
Provision of legal aid

1 Lord Chancellor’s functions

(1) The Lord Chancellor must secure that legal aid is made available in accordance
with this Part.

(2) In this Part “legal aid” means —

HL Bill 129 55/1
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(1)

@)

(@) civillegal services required to be made available under section 8 or 9 or
paragraph 3 of Schedule 3 (civil legal aid), and

(b) services consisting of advice, assistance and representation required to
be made available under section 12, 14 or 15 or paragraph 4 or 5 of
Schedule 3 (criminal legal aid).

The Lord Chancellor may secure the provision of —
(@) general information about the law and the legal system, and

(b) information about the availability of advice about, and assistance in
connection with, the law and the legal system.

The Lord Chancellor may do anything which is calculated to facilitate, or is
incidental or conducive to, the carrying out of the Lord Chancellor’s functions
under this Part.

Nothing in this Part affects the powers that the Lord Chancellor has otherwise
than under this Part.

Arrangements

The Lord Chancellor may make such arrangements as the Lord Chancellor
considers appropriate for the purposes of carrying out the Lord Chancellor’s
functions under this Part.

The Lord Chancellor may, in particular, make arrangements by —
(@) making grants or loans to enable persons to provide services or
facilitate the provision of services,
(b) making grants or loans to individuals to enable them to obtain services,
and
(c) establishing and maintaining a body to provide services or facilitate the
provision of services.

The Lord Chancellor may by regulations make provision about the payment of
remuneration by the Lord Chancellor to persons who provide services under
arrangements made for the purposes of this Part.

If the Lord Chancellor makes arrangements for the purposes of this Part that
provide for a court, tribunal or other person to assess remuneration payable by
the Lord Chancellor, the court, tribunal or person must assess the
remuneration in accordance with the arrangements and, if relevant, with
regulations under subsection (3).

The Lord Chancellor may make different arrangements, in particular, in
relation to—

(a) different areas in England and Wales,
(b) different descriptions of case, and
(c) different classes of person.

Standards of service

The Lord Chancellor may set and monitor standards in relation to services
made available under this Part.

The Lord Chancellor may, in particular, make arrangements for the
accreditation of persons providing, or wishing to provide, such services by —

(@) the Lord Chancellor, or
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(b) persons authorised by the Lord Chancellor.

(3) Arrangements for accreditation must include —

(a) arrangements for monitoring services provided by accredited persons,
and

(b) arrangements for withdrawing accreditation where the services
provided are unsatisfactory.

(4) The Lord Chancellor may impose charges in connection with —
(@) accreditation,
(b) monitoring services provided by accredited persons, and
(c) authorising accreditation by others.

(5) Persons authorised by the Lord Chancellor may, in accordance with the terms
of their authorisation, impose charges in connection with —

(@) accreditation, and
(b) monitoring services provided by accredited persons.

4 Director of Legal Aid Casework

(1) The Lord Chancellor must designate a civil servant as the Director of Legal Aid
Casework (“the Director”).

(2) The Lord Chancellor must make arrangements for the provision to the Director
by civil servants or other persons (or both) of such assistance as the Lord
Chancellor considers appropriate.

(3) The Director must—

(@) comply with directions given by the Lord Chancellor about the
carrying out of the Director’s functions under this Part, and

(b) have regard to guidance given by the Lord Chancellor about the
carrying out of those functions.

(4) The Lord Chancellor may not give directions or guidance about the carrying
out of those functions in relation to individual cases.

(5) The Lord Chancellor must publish any directions and guidance given about
the carrying out of those functions.

(6) Directions and guidance under this section may be revised or withdrawn from
time to time.

5 Delegation

(1) The following functions of the Lord Chancellor may be exercised by, or by
employees of, a person authorised by the Lord Chancellor for that purpose —

(@) securing the provision of information under section 1(3), and
(b) setting and monitoring standards under section 3.

(2) Regulations may provide for a function of the Lord Chancellor under
regulations made under this Part to be exercisable by, or by employees of, a
person authorised by the Lord Chancellor for that purpose.

(3) The functions conferred on the Director by this Part may be exercised by, or by
employees of, a person authorised by the Director for that purpose.
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Regulations may provide for a function of the Director under regulations made
under this Part to be exercisable by, or by employees of, a person authorised by
the Director for that purpose.

A direction given by the Lord Chancellor under section 4 about the carrying
out of the Director’s functions may, in particular, require the Director —

(@) to authorise, or not to authorise, a person to carry out a function
specified in the direction, or

(b) to authorise, or not to authorise, a person specified, or of a description
specified, in the direction to carry out such a function.

Regulations under subsection (2) or (4) may provide that a function may be
exercised —

(@) wholly or to a limited extent;
(b) generally or in particular cases or areas;
(c) unconditionally or subject to conditions.

An authorisation given for the purposes of this section or regulations under
this section may provide that a function may be exercised —

(@) wholly or to a limited extent;
(b) generally or in particular cases or areas;
(c) unconditionally or subject to conditions.

In the case of an authorisation given for the purposes of regulations under this
section, subsection (7) is subject to the provisions of the regulations.

Authorisations

An authorisation given for the purposes of section 5 or regulations under that
section —
(@) may specify its duration,
) may specify or describe the authorised person,
(c) may be varied or revoked at any time by the person who gave it, and
)

does not prevent the Lord Chancellor, the Director or another person
from exercising the function to which the authorisation relates.

Anything done or omitted to be done by or in relation to a person authorised
under section 5(1) or regulations under section 5(2) (or an employee of such a
person) in, or in connection with, the exercise or purported exercise of the
function concerned is to be treated for all purposes as done or omitted to be
done by the Lord Chancellor.

Anything done or omitted to be done by or in relation to a person authorised
under section 5(3) or regulations under section 5(4) (or an employee of such a
person) in, or in connection with, the exercise or purported exercise of the
function concerned is to be treated for all purposes as done or omitted to be
done by the Director.

Subsections (2) and (3) —
(@) do not affect the rights and liabilities of the authorised person or the
Lord Chancellor under any arrangements made between them,
(b) donot prevent any civil proceedings which could otherwise be brought
by or against the authorised person (or an employee of that person)
from being brought,
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(c) do not apply for the purposes of criminal proceedings brought in
respect of anything done or omitted to be done by the authorised
person (or an employee of that person), and

(d) do not make the Lord Chancellor or the Director liable under section 6
of the Human Rights Act 1998 in respect of any act or omission of an
authorised person if the act or omission is of a private nature.

(5) Where—
(@) an authorisation given for the purposes of section 5 or regulations
under that section is revoked, and

(b) at the time of the revocation so much of any contract made between the
authorised person and the Lord Chancellor as relates to the exercise of
the function is subsisting,

the authorised person is entitled to treat the contract as repudiated by the Lord
Chancellor (and not as frustrated by reason of the revocation).

(6) Inthis section “authorised person” means a person authorised for the purposes
of section 5 or regulations under that section.

Civil legal aid

7 Civil legal services

(1) Inthis Part “legal services” means the following types of services —

(@) providing advice as to how the law applies in particular circumstances,

(b) providing advice and assistance in relation to legal proceedings,

(c) providing other advice and assistance in relation to the prevention of
disputes about legal rights or duties (“legal disputes”) or the settlement
or other resolution of legal disputes, and

(d) providing advice and assistance in relation to the enforcement of
decisions in legal proceedings or other decisions by which legal
disputes are resolved.

(2) The services described in subsection (1) include, in particular, advice and
assistance in the form of —

(@) representation, and
(b) mediation and other forms of dispute resolution.

(38) In this Part “civil legal services” means any legal services other than the types
of advice, assistance and representation that are required to be made available
under sections 12, 14 and 15 (criminal legal aid).

8 General cases

(1) Civil legal services are to be available to an individual under this Part if —
(a) they are civil legal services described in Part 1 of Schedule 1, and
(b) the Director has determined that the individual qualifies for the

services in accordance with this Part (and has not withdrawn the
determination).

(2) The Lord Chancellor may by order modify Schedule 1 by omitting services
from Part 1 of the Schedule (wWhether by modifying that Part or Part 2, 3 or 4 of
the Schedule).
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(1)

Exceptional cases

Civil legal services other than services described in Part 1 of Schedule 1 are to
be available to an individual under this Part if subsection (2) or (4) is satisfied.

This subsection is satisfied where the Director —

(@) has made an exceptional case determination in relation to the
individual and the services, and

(b) has determined that the individual qualifies for the services in
accordance with this Part,

(and has not withdrawn either determination).

For the purposes of subsection (2), an exceptional case determination is a
determination—

(@) that it is necessary to make the services available to the individual
under this Part because failure to do so would be a breach of —

(i) the individual’s Convention rights (within the meaning of the
Human Rights Act 1998), or

(ii) any rights of the individual to the provision of legal services
that are enforceable EU rights, or

(b) that it is appropriate to do so, in the particular circumstances of the
case, having regard to any risk that failure to do so would be such a
breach.

This subsection is satisfied where —

(@) the services consist of advocacy in proceedings at an inquest under the
Coroners Act 1988 into the death of a member of the individual’s
family,

(b) the Director has made a wider public interest determination in relation
to the individual and the inquest, and

(c) the Director has determined that the individual qualifies for the
services in accordance with this Part,

(and neither determination has been withdrawn).

For the purposes of subsection (4), a wider public interest determination is a
determination that, in the particular circumstances of the case, the provision of
advocacy under this Part for the individual for the purposes of the inquest is
likely to produce significant benefits for a class of person, other than the
individual and the members of the individual’s family.

For the purposes of this section an individual is a member of another
individual’s family if —
(@) they arerelatives (whether of the full blood or half blood or by marriage
or civil partnership),

(b) they are cohabitants (as defined in Part 4 of the Family Law Act 1996),
or

(c) one has parental responsibility for the other.

Qualifying for civil legal aid
The Director must determine whether an individual qualifies under this Part
for civil legal services in accordance with —
(@) section 20 (financial resources) and regulations under that section, and
(b) criteria set out in regulations made under this paragraph.
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(2) Insetting the criteria, the Lord Chancellor —

(@) must consider the circumstances in which it is appropriate to make civil
legal services available under this Part, and

(b) must, in particular, consider the extent to which the criteria ought to
reflect the factors in subsection (3).

(3) Those factors are —
(@) the likely cost of providing the services and the benefit which may be
obtained by the services being provided,
(b) the availability of resources to provide the services,

(c) theappropriateness of applying those resources to provide the services,
having regard to present and likely future demands for the provision of
civil legal services under this Part,

(d) theimportance for the individual of the matters in relation to which the
services would be provided,

(e) the nature and seriousness of the act, omission, circumstances or other
matter in relation to which the services are sought,

(f) the availability to the individual of services provided other than under
this Part and the likelihood of the individual being able to make use of
such services,

(g) if the services are sought by the individual in relation to a dispute, the
individual’s prospects of success in the dispute,

(h) the conduct of the individual in connection with services made
available under this Part or an application for such services,

(i) the conduct of the individual in connection with any legal proceedings
or other proceedings for resolving disputes about legal rights or duties,
and

() the public interest.

(4) Insetting the criteria, the Lord Chancellor must seek to secure that, in cases in
which there is more than one description of service that could be provided for
an individual, the individual qualifies under this Part for the service which in
all the circumstances is the most appropriate having regard to the criteria.

(5) The criteria must reflect the principle that, in many disputes, mediation and
other forms of dispute resolution are more appropriate than legal proceedings.

(6) Regulations under subsection (1)(b) may provide that no criteria apply in
relation to a prescribed description of individual or services.

11 Determinations

(1) A determination by the Director that an individual qualifies under this Part for
civil legal services must specify —

(@) the type of services, and
(b) the matters in relation to which the services are to be available.

(2) Regulations may make provision about the making and withdrawal of
determinations under sections 8 and 9.

(3) Regulations under subsection (2) may, in particular, include—

(@) provision about the form and content of determinations and
applications for determinations,
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(b) provision permitting or requiring applications and determinations to
be made and withdrawn in writing, by telephone or by other
prescribed means,

(c) provision setting time limits for applications and determinations,

(d) provision for a determination to be disregarded for the purposes of this
Part if made in response to an application that is made otherwise than
in accordance with the regulations,

(e) provision about conditions which must be satisfied by an applicant
before a determination is made,

(f) provision about the circumstances in which a determination may or
must be withdrawn,

(g) provision requiring information and documents to be provided,

(h) provision requiring individuals who are the subject of a determination
to be informed of the reasons for making or withdrawing the
determination, and

(i) provision for giving information to individuals who do not qualify for
civil legal services under this Part about alternative ways of obtaining
or funding civil legal services.

The circumstances prescribed under subsection (3)(f) may, in particular, relate
to whether the individual who is the subject of the determination has complied
with requirements imposed by or under this Part.

Regulations under subsection (2) must make provision establishing
procedures for the review of determinations under sections 8 and 9 and of the
withdrawal of such determinations.

Regulations under subsection (2) may make provision for appeals to a court,
tribunal or other person against such determinations and against the
withdrawal of such determinations.

Criminal legal aid

Advice and assistance for individuals in custody

Initial advice and initial assistance are to be available under this Part to an
individual who is arrested and held in custody at a police station or other
premises if the Director has determined that the individual qualifies for such
advice and assistance in accordance with this Part (and has not withdrawn the
determination).

The Director must make a determination under this section having regard, in
particular, to the interests of justice.

Regulations may require the Director to make a determination under this
section in accordance with —

(@) section 20 (financial resources) and regulations under that section, and
(b) criteria set out in the regulations.

A determination under this section must specify the type of advice or
assistance (or both) to be available under this Part.

Regulations may make provision about the making and withdrawal of
determinations under this section.

Regulations under subsection (5) may, in particular, include —
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(@) provision about the form and content of determinations and
applications for determinations,

(b) provision permitting or requiring applications and determinations to
be made and withdrawn in writing, by telephone or by other
prescribed means,

(c) provision setting time limits for applications and determinations,

(d) provision for a determination to be disregarded for the purposes of this
Part if made in response to an application that is made otherwise than
in accordance with the regulations,

(e) provision about conditions which must be satisfied by an applicant
before a determination is made,

(f) provision about the circumstances in which a determination may or
must be withdrawn,

(g) provision requiring information and documents to be provided, and

(h) provision requiring individuals who are the subject of a determination
to be informed of the reasons for making or withdrawing the
determination.

The circumstances prescribed under subsection (6)(f) may, in particular, relate
to whether the individual who is the subject of the determination has complied
with requirements imposed by or under this Part.

For the purposes of this section, in relation to an individual who is in custody —

“initial advice” means advice as to how the law in relation to a matter
relevant to the person’s arrest applies in particular circumstances and
as to the steps that might be taken having regard to how it applies;

“initial assistance” means assistance in taking any of those steps which the
individual might reasonably take while in custody.

The Lord Chancellor may by regulations provide that prescribed advice or
assistance is not initial advice or initial assistance for the purposes of this
section.

Criminal proceedings

In this Part “criminal proceedings” means —

(@) proceedings before a court for dealing with an individual accused of an
offence,

(b) proceedings before a court for dealing with an individual convicted of
an offence, including proceedings in respect of a sentence or order,

(c) proceedings for dealing with an individual under the Extradition Act
2003,

(d) proceedings for binding an individual over to keep the peace or to be
of good behaviour under section 115 of the Magistrates’ Courts Act
1980 and for dealing with an individual who fails to comply with an
order under that section,

(e) proceedings on an appeal brought by an individual under section 44A
of the Criminal Appeal Act 1968 (appeal in case of death of appellant),

(f) proceedings on a reference under section 36 of the Criminal Justice Act
1972 on a point of law following the acquittal of an individual on
indictment,

(g) proceedings for contempt committed, or alleged to have been
committed, by an individual in the face of a court, and
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@)

(h) such other proceedings, before any court, tribunal or other person, as
may be prescribed.

Advice and assistance for criminal proceedings

Regulations may provide that prescribed advice and assistance is to be
available under this Part to an individual described in subsection (2) if —

(a) prescribed conditions are met, and

(b) the Director has determined that the individual qualifies for such
advice and assistance in accordance with the regulations (and has not
withdrawn the determination).

Those individuals are —

(@) individuals who are involved in investigations which may lead to
criminal proceedings (other than individuals arrested and held in
custody at a police station or other premises),

(b) individuals who are before a court, tribunal or other person in criminal
proceedings, and

(c) individuals who have been the subject of criminal proceedings.

When making the regulations, the Lord Chancellor must have regard, in
particular, to the interests of justice.

The regulations must require the Director to make determinations under the
regulations having regard, in particular, to the interests of justice.

The regulations may require the Director to make such determinations in
accordance with —

(@) section 20 (financial resources) and regulations under that section, and
(b) criteria set out in the regulations.

The regulations may make provision about the making and withdrawal of
determinations under the regulations.

The regulations may, in particular, include —

(@) provision about the form and content of determinations and
applications for determinations,

(b) provision permitting or requiring applications and determinations to
be made and withdrawn in writing, by telephone or by other
prescribed means,

(c) provision setting time limits for applications and determinations,

(d) provision for a determination to be disregarded for the purposes of this
Part if made in response to an application that is made otherwise than
in accordance with the regulations,

(e) provision about conditions which must be satisfied by an applicant
before a determination is made,

(f) provision about the circumstances in which a determination may or
must be withdrawn,

(g) provision requiring information and documents to be provided, and

(h) provision requiring individuals who are the subject of a determination
to be informed of the reasons for making or withdrawing the
determination.
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(8) The circumstances prescribed under subsection (7)(f) may, in particular, relate
to whether the individual who is the subject of the determination has complied
with requirements imposed by or under this Part.

(9) The regulations may provide for the review of, or appeals to a court, tribunal
or other person against, a decision by the Director —
(@) that the interests of justice do not require advice or assistance to be
made available to an individual under the regulations, or
(b) that criteria prescribed under subsection (5)(b) are not met.

(10) In this section “assistance” includes, in particular, assistance in the form of
advocacy.

15  Representation for criminal proceedings

(1) Representation for the purposes of criminal proceedings is to be available
under this Part to an individual if —

(@) the individual is a specified individual in relation to the proceedings,
and

(b) therelevant authority has determined (provisionally or otherwise) that
the individual qualifies for such representation in accordance with this
Part (and has not withdrawn the determination).

(2) Representation for the purposes of criminal proceedings is to be available
under this Part to an individual if —

(@) the proceedings involve the individual resisting an appeal to the
Crown Court otherwise than in an official capacity, and

(b) therelevant authority has determined (provisionally or otherwise) that
the individual qualifies for such representation in accordance with this
Part (and has not withdrawn the determination).

(3) Where an individual qualifies under this Part for representation for the
purposes of criminal proceedings (“the principal proceedings”), representation
is also to be available to the individual for the purposes of —

(@) any related bail proceedings, and
(b) any preliminary or incidental proceedings.

(4) Regulations may—
(@) make provision specifying whether proceedings are or are not to be
regarded as preliminary or incidental for the purposes of subsection (3),
and

(b) make provision for exceptions from subsection (3).

(5) Regulations under subsection (4)(b) may, in particular, make exceptions for
proceedings taking place more than a prescribed period of time before or after
the principal proceedings.

(6) In this section—

“the relevant authority”, in relation to a specified individual and criminal
proceedings, means the person who is authorised by or under section
17, 18 or 19 to determine (provisionally or otherwise) whether the
individual qualifies under this Part for representation for the purposes
of the proceedings;

“specified individual” means —
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(@) in relation to criminal proceedings mentioned in any of
paragraphs (a) to (g) of section 13, an individual mentioned in
that paragraph in relation to those proceedings, and

(b) in relation to criminal proceedings prescribed by regulations
under section 13(h), a description of individual specified in the
regulations in relation to those proceedings.

16  Qualifying for representation

(1) The relevant authority must determine whether an individual qualifies under
this Part for representation for the purposes of criminal proceedings (whether
provisionally or otherwise) in accordance with —

(@) section 20 (financial resources) and regulations under that section, and
(b) the interests of justice.

(2) In deciding what the interests of justice consist of for the purposes of such a
determination, the following factors must be taken into account—
(@) whether, if any matter arising in the proceedings is decided against the
individual, the individual would be likely to lose his or her liberty or
livelihood or to suffer serious damage to his or her reputation,

(b) whether the determination of any matter arising in the proceedings
may involve consideration of a substantial question of law,

(c) whether the individual may be unable to understand the proceedings
or to state his or her own case,

(d) whether the proceedings may involve the tracing, interviewing or
expert cross-examination of witnesses on behalf of the individual, and

(e) whether it is in the interests of another person that the individual be
represented.

(3) The Lord Chancellor may by order amend subsection (2) by adding or varying
a factor.

(4) Regulations may prescribe circumstances in which making representation
available to an individual for the purposes of criminal proceedings is to be
taken to be in the interests of justice for the purposes of a determination under
section 15.

(5) Inthissection “the relevant authority”, in relation to an individual and criminal
proceedings, means the person who is authorised by or under section 17, 18 or
19 to determine (provisionally or otherwise) whether the individual qualifies
under this Part for representation for the purposes of the proceedings.

17  Determinations by Director

(1) The Director is authorised to determine whether an individual qualifies under
this Part for representation for the purposes of criminal proceedings, except in
circumstances in which a court is authorised to make the determination under
regulations under section 18.

(2) A determination by the Director under section 15 must specify the criminal
proceedings.

(3) Regulations may make provision about the making and withdrawal of
determinations by the Director under that section.

(4) Regulations under subsection (3) may, in particular, include —
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18
(1)

(2)

(@) provision about the form and content of determinations and
applications for determinations,

(b) provision permitting or requiring applications and determinations to
be made and withdrawn in writing, by telephone or by other
prescribed means,

(c) provision setting time limits for applications and determinations,

(d) provision for a determination to be disregarded for the purposes of this
Part if made in response to an application that is made otherwise than
in accordance with the regulations,

(e) provision about conditions which must be satisfied by an applicant
before a determination is made,

(f) provision about the circumstances in which a determination may or
must be withdrawn,

(g) provision requiring information and documents to be provided,

(h) provision requiring individuals who are the subject of a determination
to be informed of the reasons for making or withdrawing the
determination, and

(i) provision for the review of a decision by the Director that the interests
of justice do not require representation to be made available, or to
continue to be made available, to an individual under this Part for the
purposes of criminal proceedings.

The circumstances prescribed under subsection (4)(f) may, in particular, relate
to whether the individual who is the subject of the determination has complied
with requirements imposed by or under this Part.

An appeal lies to such court, tribunal or other person as may be prescribed
against a decision by the Director that the interests of justice do not require
representation to be made available, or to continue to be made available, to an
individual under this Part for the purposes of criminal proceedings, subject to
subsection (7).

Regulations may provide for exceptions from subsection (6).

This section does not authorise the Director to make a provisional
determination and accordingly —

(@) references in this section to a determination do not include a
provisional determination, and

(b) references in this section to a decision do not include a decision made
as part of such a determination.

Determinations by court

Regulations may —

(@) provide that a court before which criminal proceedings take place, or
are to take place, is authorised to determine whether an individual
qualifies under this Part for representation for the purposes of criminal
proceedings of a prescribed description, and

(b) make provision about the making and withdrawal of such
determinations by a court.

The regulations may, in particular, include —

(@) provision about the form and content of determinations and
applications for determinations,
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(b) provision permitting or requiring applications and determinations to
be made and withdrawn in writing, by telephone or by other
prescribed means,

(c) provision setting time limits for applications and determinations,

(d) provision enabling a court to determine that an individual qualifies
under this Part for representation for the purposes of criminal
proceedings before another court,

(e) provision for the powers of a magistrates’ court of any area under the
regulations to be exercised by a single justice of the peace for the area,
and

(f) provision about the circumstances in which a determination may or
must be withdrawn.

(3) The circumstances prescribed under subsection (2)(f) may, in particular, relate
to whether the individual who is the subject of the determination has complied
with requirements imposed by or under this Part.

(4) The regulations must provide that, subject to prescribed exceptions, an appeal
lies to such court, tribunal or other person as may be prescribed against a
decision by a court that the interests of justice do not require representation to
be made available, or to continue to be made available, to an individual under
this Part for the purposes of criminal proceedings.

(5) The regulations may include consequential provision modifying an Act or
instrument.

(6) Regulations under this section may not authorise a court to make a provisional
determination and accordingly —

(@) references in this section to a determination do not include a
provisional determination, and

(b) references in this section to a decision do not include a decision made
as part of such a determination.

19 Provisional determinations

(1) Regulations may provide that the Director or a court may make a provisional
determination that an individual qualifies under this Part for representation
for the purposes of criminal proceedings where —

(@) the individual is involved in an investigation which may result in
criminal proceedings,

(b) the determination is made for the purposes of criminal proceedings
that may result from the investigation, and

(c) any prescribed conditions are met.

(2) The regulations may, in particular, include —

(@) provision about the stage in an investigation at which a provisional
determination may be made,

(b) provision about the making and withdrawal of provisional
determinations, including provision equivalent to that described in
section 17(4)(a) to (i) and (5),

(c) provision about the circumstances in which a provisional
determination is to cease to be provisional, and
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)

(d) provision about the circumstances in which a provisional
determination is to be treated as if it were a determination made by the
Director or a court in reliance on section 17 or 18.

In this Part, as it applies in connection with a provisional determination made
under regulations under this section as to whether an individual qualifies for
representation for the purposes of criminal proceedings, references to
proceedings include criminal proceedings that may result from the
investigation concerned.

Financial resources

Financial resources

A person may not make a relevant determination that an individual qualifies
under this Part for services unless the person has determined that the
individual’s financial resources are such that the individual is eligible for the
services (and has not withdrawn the determination).

Regulations may —

(@) make provision about when an individual’s financial resources are
such that the individual is eligible under this Part for services, and

(b) make provision for exceptions from subsection (1).

Regulations may provide that an individual is to be treated, for the purposes
of regulations under subsection (2), as having or not having financial resources
of a prescribed description.

The regulations may, in particular, provide that the individual is to be treated
as having prescribed financial resources of a person of a prescribed
description.

Regulations may make provision about the making and withdrawal of
determinations under this section.

Regulations under subsection (5) may, in particular, include —

(@) provision about the form and content of determinations,

(b) provision permitting or requiring determinations to be made and
withdrawn in writing, by telephone or by other prescribed means,

(c) provision setting time limits for determinations,

(d) provision about conditions which must be satisfied before a
determination is made,

(e) provision about the circumstances in which a determination may or
must be withdrawn,

(f) provision requiring information and documents to be provided,

(g) provision requiring individuals who are the subject of a determination
to be informed of the reasons for making or withdrawing the
determination, and

(h) provision for the review of a determination in respect of an individual’s
financial resources.

The circumstances prescribed under subsection (6)(e) may, in particular, relate
to whether the individual who is the subject of the determination has complied
with requirements imposed by or under this Part.
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(8) Inthis section “relevant determination” means a determination that is required
to be carried out in accordance with this section by —

(a) section 10 or 16, or
(b) regulations under section 12 or 14 or paragraph 4 of Schedule 3.

21 Information about financial resources

(1) The relevant authority may make an information request to—
(@) the Secretary of State,
(b) arelevant Northern Ireland Department, or

(c) the Commissioners for Her Majesty’s Revenue and Customs (“the
Commissioners”).

(2) An information request may be made only for the purposes of facilitating a
determination about an individual’s financial resources for the purposes of
this Part.

(3) An information request made to the Secretary of State or a relevant Northern
Ireland Department under this section may request the disclosure of some or
all of the following information —

(@) arelevant individual’s full name and any previous names;

(b) arelevant individual’s address and any previous addresses;

(c) arelevant individual’s date of birth;

(d) arelevant individual’s national insurance number;

(e) arelevant individual’s benefit status at a time specified in the request;

(f) information of a prescribed description.

(4) An information request made to the Commissioners under this section may
request the disclosure of some or all of the following information —

(@) whether or not a relevant individual is employed or was employed at a
time specified in the request;

(b) the name and address of the employer;

c) whether or not a relevant individual is carrying on a business, trade or
profession or was doing so at a time specified in the request;

—

(d) the name under which it is or was carried on;

(e) the address of any premises used for the purposes of carrying it on;
(f) arelevant individual’s national insurance number;

(g) arelevant individual’s benefit status at a time specified in the request;
(h) information of a prescribed description.

() The information that may be prescribed under subsections (3)(f) and (4)(h)
includes, in particular, information relating to—

(@) prescribed income of a relevant individual for a prescribed period, and
(b) prescribed capital of a relevant individual.

(6) Information may not be prescribed under subsection (4)(h) without the
Commissioners’ consent.

(7) The Secretary of State, the relevant Northern Ireland Departments and the
Commissioners may disclose to the relevant authority information specified in
an information request made under this section.

(8) In this section—
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“benefit status”, in relation to an individual, means whether or not the
individual is in receipt of a prescribed benefit or benefits and, if so—

(@) which benefit or benefits the individual is receiving,

(b) whether the individual is entitled to the benefit or benefits alone
or jointly,

(c) in prescribed cases, the amount the individual is receiving by
way of the benefit (or each of the benefits) (“the benefit
amount”), and

(d) in prescribed cases, where the benefit consists of a number of
elements, what those elements are and the amount included in
respect of each element in calculating the benefit amount;

“the relevant authority” means —
(a) aprescribed person, or

(b) in relation to circumstances for which no person is prescribed,
the Director;

“a relevant individual”, in relation to an information request for the
purposes of a determination about an individual’s financial resources,
means —

(@) thatindividual, and

(b) any other individual whose financial resources are or may be
relevant for the purposes of the determination;

“relevant Northern Ireland Department” means the Department for Social
Development in Northern Ireland or the Department of Finance and
Personnel in Northern Ireland.

Contributions and costs

22 Payment for services

(1) An individual for whom services are made available under this Part is not to
be required to make a payment in connection with the provision of the services,
except where regulations provide otherwise.

(2) Theregulations may, in particular, provide that in prescribed circumstances an
individual must do one or more of the following —

(@) pay the cost of the services;

(b) pay a contribution in respect of the cost of the services of a prescribed
amount;

(c) pay a prescribed amount in respect of administration costs.

(3) The regulations may, in particular, provide that where —

(@) civil legal services are provided to an individual under this Part in
relation to a dispute, and

(b) prescribed conditions are met,

the individual must pay a prescribed amount which may exceed the cost of the
civil legal services provided.

(4) Theregulations may, in particular, make provision about the determination of
the cost of services for the purposes of the regulations.

(5) The regulations may, in particular —

(@) provide for an individual’s liability under the regulations to make a
payment to change or cease in prescribed circumstances,
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(b) provide for an individual’s liability under the regulations to arise on a
determination by a prescribed person,

(c) provide for such a determination to be varied or withdrawn by a
prescribed person, and

(d) provide for the review of such a determination in respect of an
individual’s liability to make a payment.

(6) The regulations may, in particular, provide that an individual is to be treated,
for the purposes of the regulations, as having or not having financial resources
of a prescribed description.

(7) Regulations under subsection (6) may, in particular, provide that the
individual is to be treated as having prescribed financial resources of a person
of a prescribed description.

(8) The regulations may, in particular, include provision for an amount to be
payable entirely or partly —

(@) by periodical payments;

(b) by one or more lump sums;

(c) out of income;

(d) out of capital.

(9) The regulations may, in particular, include —

(@) provision requiring information and documents to be provided,

(b) provision about the time and manner in which payments must be
made,

(c) provision about the person to whom payments must be made, and

(d) provision about what that person must do with the payments.

(10) The regulations may, in particular, make provision for the payment by an
individual of interest, on such terms as may be prescribed, in respect of —

(@) aloan made to the individual under this Part,

(b) a payment in connection with the provision of services which is not
required by the regulations to be made by the individual until after the
time when the services are provided, and

(c) so much of a payment as remains unpaid after the time when it is
required by the regulations to be made by the individual.

(11) The regulations —

(@) must make provision for the repayment to an individual of any amount
in excess of the individual’s liability under the regulations or under
section 23, and

(b) may make provision for the payment of interest on the excess.

(12) In this section—

“administration costs” means costs in connection with the administration
of legal aid, including the administration of charges arising under
section 24;

“prescribed amount” includes an amount calculated in a prescribed
manner.
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23 Enforcement

(1) Regulations may make provision about the enforcement of an obligation to
make a payment imposed under section 22.

(2) The regulations may, in particular, make provision for costs incurred in
connection with the enforcement of an individual’s obligation to make a
payment to be recovered from the individual.

(3) Regulations under this section may, in particular —

(@) provide that overdue amounts are recoverable summarily as a civil
debt;

(b) provide that overdue amounts are recoverable as if they were payable
under an order of the High Court or a county court, if the court in
question so orders on the application of the person to whom the
amounts are due.

(4) Regulations under this section may include provision requiring information
and documents to be provided.

(5) Schedule 2 (criminal legal aid: motor vehicle orders) has effect.

24  Charges on property in connection with civil legal services

(1) Where civil legal services are made available for an individual under this Part,
the amounts described in subsection (2) are to constitute a first charge on—

(@) any property recovered or preserved by the individual in proceedings,
or in any compromise or settlement of a dispute, in connection with
which the services were provided (whether the property is recovered or
preserved for the individual or another person), and

(b) any costs payable to the individual by another person in connection
with such proceedings or such a dispute.

(2) Those amounts are—

(@) amounts expended by the Lord Chancellor in securing the provision of
the services (except to the extent that they are recovered by other
means), and

(b) other amounts payable by the individual in connection with the
services under section 22 or 23.

—
(68}
~

Regulations may make provision for exceptions from subsection (1).

—~
=~
N

Regulations may make provision about the charge under subsection (1)
including, in particular —
(@) provision as to whether the charge is in favour of the Lord Chancellor
or a person by whom the services were made available, and
(b) provision about its enforcement.

() Regulations under subsection (4)(b) may, in particular, include —

(@) provision requiring amounts recovered by the individual in
proceedings or as part of a compromise or settlement of a dispute, and
costs payable to the individual, to be paid to the Lord Chancellor or a
person by whom the services were made available,

(b) provision about the time and manner in which the amounts must be
paid,
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(©)

(c) provision about what the Lord Chancellor or the person by whom the
services were made available must do with the amounts,

(d) provision for the payment of interest on all or part of the amounts,

(e) provision for the payment to the individual concerned of any amount
in excess of the amounts described in subsection (2), and

(f) provision for the enforcement of requirements described in paragraph

(@).

Regulations under this section may include provision requiring information
and documents to be provided.

Costs in civil proceedings

Costs ordered against an individual in relevant civil proceedings must not
exceed the amount (if any) which it is reasonable for the individual to pay
having regard to all the circumstances, including —

(@) the financial resources of all of the parties to the proceedings, and

(b) their conduct in connection with the dispute to which the proceedings
relate.

In subsection (1) “relevant civil proceedings”, in relation to an individual,
means —
(@) proceedings for the purposes of which civil legal services are made
available for the individual under this Part, or
(b) if such services are made available for the individual under this Part for
the purposes of only part of proceedings, that part of the proceedings.

Regulations may make provision for exceptions from subsection (1).

In assessing for the purposes of subsection (1) the financial resources of an
individual for whom civil legal services are made available, the following must
not be taken into account, except so far as prescribed —

(@) the individual’s clothes and household furniture, and

(b) the implements of the individual’s trade.

Subject to subsections (1) to (4), regulations may make provision about costs in
relation to proceedings for the purposes of which civil legal services are made
available under this Part.

Regulations under subsection (5) may, in particular, make provision—

(a) specifying the principles to be applied in determining the amount of
any costs which may be awarded against a party for whom civil legal
services are made available under this Part,

(b) limiting the circumstances in which, or the extent to which, an order for
costs may be enforced against such a party,

(c) as to the cases in which, and the extent to which, such a party may be
required to give security for costs and the manner in which it is to be
given,

(d) requiring the payment by the Lord Chancellor of the whole or part of
any costs incurred by a party for whom civil legal services are not made
available under this Part,

(e) specifying the principles to be applied in determining the amount of
costs which may be awarded to a party for whom civil legal services are
made available under this Part,
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(1)

)

®)

(f) as to the court, tribunal or other person by whom the amount of any
costs is to be determined, and

(g) asto the extent to which any determination of that amount is to be final.

Regulations under this section may include provision requiring information
and documents to be provided.

Providers of services etc

Choice of provider of services etc

The Lord Chancellor’s duty under section 1(1) does not include a duty to
secure that, where services are made available to an individual under this Part,
they are made available by the means selected by the individual.

The Lord Chancellor may discharge that duty, in particular, by arranging for
the services to be provided by telephone or by other electronic means.

The Lord Chancellor’s duty under section 1(1) does not include a duty to
secure that, where services are made available to an individual under this Part,
they are made available by a person selected by the individual, subject to
subsections (4) to (10).

An individual who qualifies under this Part for representation for the purposes
of criminal proceedings by virtue of a determination under section 15 may
select any representative or representatives willing to act for the individual,
subject to regulations under subsection (6).

Where an individual exercises that right, representation by the selected
representative or representatives is to be available under this Part for the
purposes of the proceedings.

Regulations may provide that in prescribed circumstances —

(@) the right conferred by subsection (4) is not to apply in cases of
prescribed descriptions,

(b) an individual who has been provided with advice or assistance in
accordance with section 12 or regulations under section 14 by a person
selected by the individual is to be taken to have selected that person
under subsection (4),

(c) the right conferred by subsection (4) is not to include a right to select a
representative of a prescribed description,

(d) that right is to select only a representative located in a prescribed area
or of a prescribed description,

(e) that right is to select not more than a prescribed number of
representatives to act at any one time, and

(f) thatrightis not to include a right to select a representative in place of a
representative previously selected.

Regulations under subsection (6)(b) may prescribe circumstances in which an
individual is to be taken to have selected a person to provide advice or
assistance.

Regulations may provide that in prescribed circumstances the Lord Chancellor
is not required to make available representation for an individual by a
prescribed representative.
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27
(1)

)

28
(1)

Provision made under subsection (8) does not prejudice any right of the
individual to select another representative.

The circumstances which may be prescribed under this section include that a
determination has been made by a prescribed person.

Position of providers of services

The fact that services provided for an individual are or could be provided
under arrangements made for the purposes of this Part does not affect—

(@) the relationship between the individual and the person by whom the
services are provided,

(b) any privilege arising out of that relationship, or

(c) any right which the individual may have to be indemnified by another
person in respect of expenses incurred by the individual,

except to the extent that regulations provide otherwise.

A person who provides services under arrangements made for the purposes of
this Part must not take any payment in respect of the services apart from—

(@) payment made in accordance with the arrangements, and
(b) payment authorised by the Lord Chancellor to be taken.

Regulations may provide that the withdrawal of a determination that an
individual qualifies for prescribed services under this Part does not affect the
right of any person who has provided such services to the individual under
arrangements made for the purposes of this Part to remuneration for work
done before the date of the withdrawal.

Code of conduct

The Lord Chancellor must publish a code of conduct to be observed by the
following persons when providing services to an individual under
arrangements made for the purposes of this Part—

(@)
(b)

civil servants, and

employees of a body established and maintained by the Lord
Chancellor.

(2) The code must include —

(@)
(b)

(c
(d
(e
(f

~— — — —

duties to avoid discrimination,

duties to protect the interests of the individuals for whom services are
provided,

duties to courts and tribunals,
duties to avoid conflicts of interest,
duties of confidentiality, and

duties on persons who are members of a professional body to comply
with the rules of the body.

4)

The Lord Chancellor must lay the code, and any revision of the code, before
Parliament.

The persons described in subsection (1)(a) and (b) are not subject to the
direction of the Lord Chancellor when providing services to an individual
under arrangements made for the purposes of this Part.
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29  Position of other parties, courts and tribunals

(1) Except as expressly provided by regulations, any rights conferred by or under
this Part on an individual for whom services are provided under this Part for
the purposes of proceedings do not affect—

(@) the rights or liabilities of other parties to the proceedings, or

(b) the principles on which the discretion of a court or tribunal is normally
exercised.

(2) Regulations may make provision about the procedure of a court or tribunal in
relation to services made available under this Part.

(3) Regulations under subsection (2) may, in particular, authorise the exercise of
the functions of a court or tribunal by —

(@) amember or officer of that court or tribunal, or
(b) another court or tribunal.

Supplementary

30 Legal aid for legal persons
Schedule 3 (legal aid for legal persons) has effect.

31  Foreign law

(1) Thecivillegal services described in Part 1 of Schedule 1 do not include services
relating to any law other than the law of England and Wales, except—

(@) where express provision to the contrary is made by or under Part 1 of
Schedule 1;

(b) where such law is relevant for determining any issue relating to the law
of England and Wales;

(c) in other circumstances specified by the Lord Chancellor by order.

(2) A determination by the Director or a court under section 12, 14 or 15 that an
individual qualifies for advice, assistance or representation under this Part
does not impose a duty on the Lord Chancellor to secure that services relating
to any law other than the law of England and Wales are made available,
except—

(@) where such law is relevant for determining any issue relating to the law
of England and Wales;

(b) in other circumstances specified by the Lord Chancellor by order.

(3) The Lord Chancellor may not make an order under subsection (1) or (2) unless
the Lord Chancellor considers —
(@) that it is necessary to make the order because failure to do so would
result in a breach of —
(i) an individual’s Convention rights (within the meaning of the
Human Rights Act 1998), or
(ii) any rights of an individual to the provision of legal services that
are enforceable EU rights, or
(b) that it is appropriate to make the order having regard to any risk that
failure to do so would result in such a breach.
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32 Restriction on disclosure of information about financial resources

(1) A person to whom information is disclosed under section 21 or this subsection
may disclose the information to any person to whom its disclosure is necessary
or expedient in connection with facilitating a determination in respect of an
individual’s financial resources that is required under section 20.

(2) A person to whom such information is disclosed must not—

(@) disclose the information other than in accordance with subsection (1),
or

(b) wuse the information other than for the purpose of facilitating a
determination described in subsection (1).

(3) Subsection (2) does not prevent—

(@) the disclosure of information in accordance with an enactment or an
order of a court,

(b) the disclosure of information for the purposes of the investigation or
prosecution of an offence (or suspected offence) under the law of
England and Wales or Northern Ireland or any other jurisdiction,
except where regulations otherwise provide,

(c) the disclosure of information for the purposes of instituting, or
otherwise for the purposes of, proceedings before a court, or

(d) the disclosure of information which has previously been lawfully
disclosed to the public.

(4) A person who discloses or uses information in contravention of this section is
guilty of an offence and liable —
(@) on conviction on indictment, to imprisonment for a term not exceeding
2 years or a fine (or both);
(b) onsummary conviction—

(i) in England and Wales, to imprisonment for a term not
exceeding 12 months or a fine not exceeding the statutory
maximum (or both), and

(i) in Northern Ireland, to imprisonment for a term not exceeding

6 months or a fine not exceeding the statutory maximum (or
both).

(5) Itis a defence for a person charged with an offence under this section to prove
that the person reasonably believed that the disclosure or use was lawful.

(6) In this section “enactment” includes —
(@) anenactment contained in subordinate legislation (within the meaning
of the Interpretation Act 1978), and
(b) an enactment contained in, or in an instrument made under, an Act or
Measure of the National Assembly for Wales or Northern Ireland
legislation.

(7) In relation to an offence under this section committed before the
commencement of section 154(1) of the Criminal Justice Act 2003, the reference
in subsection (4)(b)(i) to 12 months has effect as if it were a reference to 6
months.

33 Restriction on disclosure of other information

(1) This section applies to information that is provided —
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(@) to the Lord Chancellor, the Director, a court, a tribunal or any other
person on whom functions are imposed or conferred by or under this
Part, and

(b) in connection with the case of an individual seeking or receiving
services provided under arrangements made for the purposes of this
Part.

(2) Such information must not be disclosed, subject to the exceptions in section 34.

(3) A person who discloses information in contravention of this section is guilty of
an offence and liable on summary conviction to a fine not exceeding level 4 on
the standard scale.

(4) Itis a defence for a person charged with an offence under this section to prove
that the person reasonably believed that the disclosure was lawful.

(5) Proceedings for an offence under this section may not be brought without the
consent of the Director of Public Prosecutions.

(6) Nothing in this section applies to information if —

(@) 1itis provided to a person providing services under arrangements made
for the purposes of this Part, and

(b) it is provided by or on behalf of an individual seeking or receiving the
services.

(7) Nothing in this section applies to information to which section 32 applies.

34  Exceptions from restriction under section 33

(1) Section 33(2) does not prevent the disclosure of information —

(@) for the purpose of enabling or assisting the Lord Chancellor or the
Secretary of State for Justice to carry out their functions (whether
conferred or imposed by an Act or otherwise),

(b) for the purpose of enabling or assisting the Director to carry out
functions imposed or conferred on the Director by or under this Part, or

(c) for the purpose of enabling or assisting a court, tribunal or other person
on whom functions are imposed or conferred by or under this Part to
carry out those functions.

(2) Section 33(2) does not prevent—

(@) the disclosure of information in accordance with the law of England
and Wales or an order of a court,

(b) the disclosure of information for the purposes of the investigation or
prosecution of an offence (or suspected offence) under the law of
England and Wales or any other jurisdiction, except where regulations
otherwise provide,

(c) the disclosure of information for the purposes of instituting, or
otherwise for the purposes of, proceedings before a court,

(d) the disclosure of information which has previously been lawfully
disclosed to the public, or

(e) the disclosure of information for the purpose of facilitating the proper
performance by a tribunal of disciplinary functions.

(3) Section 33(2) does not prevent the disclosure of —
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(1)

(@) information in the form of a summary or collection of information that
is framed so that information relating to an individual cannot be
ascertained from it, or

(b) information about the amount of any grant, loan or other payment
made to a person by the Lord Chancellor under arrangements made for
the purposes of this Part.

Section 33(2) does not prevent the disclosure of information for any purpose —
(a) with the consent of the individual in connection with whose case it was
provided, and
(b) if the information was provided other than by that individual, with the
consent of the person who provided the information.

Section 33(2) does not prevent the disclosure of information after the end of the
restricted period if —

(@) the disclosure is by a person who is a public authority for the purposes
of the Freedom of Information Act 2000 or who is acting on behalf of
such a person, and

(b) the information is not held by the public authority on behalf of another
person.

The restricted period is the period of 100 years beginning with the end of the
calendar year in which a record containing the information was first created by
a person to whom the information was provided in connection with a case
described in section 33(1)(b).

Misrepresentation

This section applies where a person—

(@) intentionally fails to comply with a requirement imposed by or under
this Part to provide documents or information, or

(b) in providing documents or information in accordance with such a
requirement, makes a statement or representation knowing or
believing it to be false.

The person is guilty of an offence and liable on summary conviction to a fine
not exceeding level 4 on the standard scale.

Proceedings in respect of an offence under this section may (despite anything
in the Magistrates’ Courts Act 1980) be brought at any time within the period
of 6 months beginning with the date on which evidence sufficient in the
opinion of the prosecutor to justify a prosecution comes to the prosecutor’s
knowledge.

Subsection (3) does not authorise the commencement of proceedings for an
offence more than 2 years after the date on which the offence was committed.

A county court is to have jurisdiction to hear and determine an action brought
by the Lord Chancellor to recover loss sustained by reason of —
(@) the failure by a person to comply with a requirement imposed by or
under this Part to provide documents or information, or
(b) afalse statement or false representation made by a person in providing
documents or information in accordance with such a requirement.
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(1)
(2)
®)

®)

37

Status of Director and Lord Chancellor
The Director is to carry out the functions of the office on behalf of the Crown.
Service as the Director is service in the civil service of the State.

The Lord Chancellor is to be treated as a corporation sole —

(@) for all purposes relating to the acquisition, holding, management and
disposal of property and interests in property under this Part, and

(b) for all other purposes relating to the Lord Chancellor’s functions in
connection with legal aid and other functions under this Part.

An instrument in connection with the acquisition, holding, management or
disposal by the Lord Chancellor of property or an interest in property under
this Part or for a purpose mentioned in subsection (3)(b) may be executed on
the Lord Chancellor’s behalf by a person authorised by the Lord Chancellor for
that purpose.

Any such instrument purporting to have been executed by the Lord Chancellor
or on the Lord Chancellor’s behalf is to be received in evidence and, unless the
contrary is proved, to be treated as having been so executed.

Abolition of Legal Services Commission
The Legal Services Commission ceases to exist.

Schedule 4 (transfer of employees and property etc of Legal Services
Commission) has effect.

The Lord Chancellor must, as soon as practicable after subsection (1) comes
into force —

(@) prepareareport on how the Legal Services Commission has carried out
its functions in the final period,

(b) lay a copy of the report before Parliament, and
(c) once it has been laid, publish the report.

The Lord Chancellor must, as soon as practicable after subsection (1) comes
into force —

(@) prepare a statement of accounts for the Legal Services Commission for
the final period, and

(b) send a copy of the statement to the Comptroller and Auditor General.

The Comptroller and Auditor General must—
(@) examine, certify and report on the statement, and

(b) arrange for a copy of the statement and the report to be laid before
Parliament.

In this section —
“the final period” means the period —

(@) beginning with end of the last financial year for which the Legal
Services Commission produced a report and accounts in
accordance with paragraphs 14 and 16 of Schedule 1 to the
Access to Justice Act 1999, and

(b) ending immediately before the day on which subsection (1)
comes into force;

“financial year” means a period of 12 months ending with 31 March.
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39

40

(1)

@)

Consequential amendments

Schedule 5 (legal aid: consequential amendments) has effect.

Northern Ireland: information about financial resources

Schedule 6 (Northern Ireland: information about financial resources) has effect.

Orders, regulations and directions

Orders, regulations and directions under this Part—

(@) may make different provision for different cases, circumstances or
areas,

(b) may make provision generally or only for specified cases,
circumstances or areas, and

(c) may make provision having effect for a specified period.

They may, in particular, make provision by reference to—

(a) services provided for the purposes of proceedings before a particular
court, tribunal or other person,

(b) services provided for a particular class of individual, or

(c) services provided for individuals selected by reference to particular
criteria or on a sampling basis.

Orders and regulations under this Part—
(@) may provide for a person to exercise a discretion in dealing with any
matter,
(b) may make provision by reference to a document produced by any
person, and
() may make consequential, supplementary, incidental, transitional or
saving provision.

Orders and regulations under this Part are to be made by statutory instrument.

A statutory instrument containing an order or regulations under this Part is
subject to annulment in pursuance of a resolution of either House of
Parliament, subject to subsection (6).

A statutory instrument containing an order or regulations listed in subsection
(7) (whether alone or with other provision) may not be made unless a draft of
the instrument has been laid before, and approved by a resolution of, each
House of Parliament.

Those orders and regulations are —
(@) orders under section §;

(b) orders under section 16(3);

(c) regulations under section 17(7);

(d) regulations under section 18;

(e) regulations under section 19;

(f) regulations under section 21;

(g) regulations under section 25(3) or (6)(b) or (d);
(h) regulations under section 26(6)(a) or (8);

(i) regulations under paragraph 5(9) of Schedule 3;
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() regulations under paragraph 11 of Schedule 4 that amend or repeal a
provision of an Act (as defined in that Schedule).

41  Interpretation

(1) Inthis Part—

“advocacy” means the exercise of a right of audience before a court,
tribunal or other person;

“civil legal services” has the meaning given in section 7;

“civil servant” means an individual employed in the civil service of the
State;

“criminal proceedings” has the meaning given in section 13;

“the Director” means the Director of Legal Aid Casework;
“functions” includes powers and duties;

“legal aid” has the meaning given in section 1;

“legal proceedings” means proceedings before a court or tribunal;
“legal services” has the meaning given in section 7;

“modify”, in relation to an Act or instrument, includes amend, repeal or
revoke and related terms are to be interpreted accordingly;

“prescribed” means prescribed by regulations (except in Schedule 6) and
related terms are to be interpreted accordingly;

“regulations” means regulations made by the Lord Chancellor (except in
Schedule 6);

“remuneration” includes disbursements;

“representation” means representation for the purposes of proceedings
and includes —

(@) the advice and assistance which is usually given by a
representative in the steps preliminary or incidental to
proceedings, and

(b) subject to any time limits which may be prescribed, advice and
assistance as to any appeal.

(2) In this Part references to proceedings are to be interpreted in accordance with
section 19(3).

42  Crown application
This Part binds the Crown.
PART 2

LITIGATION FUNDING AND COSTS
Payments for legal services in civil cases

43  Conditional fee agreements: success fees

(1) In section 58 of the Courts and Legal Services Act 1990 (conditional fee
agreements), in subsection (2) —

(@) omit “and” after paragraph (a), and
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(b) after paragraph (b) insert “and
(c) references to a success fee, in relation to a conditional fee
agreement, are to the amount of the increase.”

(2) After subsection (4) of that section insert—

“(4A) The additional conditions are applicable to a conditional fee agreement
which—
(@) provides for a success fee, and

(b) relates to proceedings of a description specified by order made
by the Lord Chancellor for the purposes of this subsection.

(4B) The additional conditions are that—

(@) the agreement must provide that the success fee is subject to a
maximum limit,

(b) the maximum limit must be expressed as a percentage of the
descriptions of damages awarded in the proceedings that are
specified in the agreement,

(c) that percentage must not exceed the percentage specified by
order made by the Lord Chancellor in relation to the
proceedings or calculated in a manner so specified, and

(d) those descriptions of damages may only include descriptions of
damages specified by order made by the Lord Chancellor in
relation to the proceedings.”

(3) In section 58A of that Act (conditional fee agreements: supplementary), in
subsection (5) after “section 58(4)” insert *, (4A) or (4B)”.

(4) For subsection (6) of that section substitute —

“(6) A costs order made in proceedings may not include provision requiring
the payment by one party of all or part of a success fee payable by
another party under a conditional fee agreement.”

(5) In section 120(4) of that Act (regulations and orders subject to parliamentary
approval) after “58(4),” insert “(4A) or (4B),”.

(6) The amendment made by subsection (4) does not apply in relation to a success
fee payable under a conditional fee agreement entered into before that
subsection comes into force.

44  Damages-based agreements

(1) Section 58AA of the Courts and Legal Services Act 1990 (damages-based
agreements) is amended as follows.

(2) Insubsection (1) omit “relates to an employment matter and”.

(3) Insubsection (2)—
(@) after “But” insert “(subject to subsection (9))”, and
(b) omit “relates to an employment matter and”.

(4) Omit subsection (3)(b).

(5) After subsection (4)(a) insert—

“(aa) mustnotrelate to proceedings which by virtue of section 58A(1)
and (2) cannot be the subject of an enforceable conditional fee
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(10)

45
1

agreement or to proceedings of a description prescribed by the
Lord Chancellor;”.

In subsection (4)(b), at the beginning insert “if regulations so provide,”.

In subsection (4)(d) for “has provided prescribed information” substitute “has
complied with such requirements (if any) as may be prescribed as to the
provision of information”.

After subsection (6) insert—

“(6A) Rules of court may make provision with respect to the assessment of
costs in proceedings where a party in whose favour a costs order is
made has entered into a damages-based agreement in connection with
the proceedings.”

After subsection (7) insert—

“(7A) In this section (and in the definitions of “advocacy services” and
“litigation services” as they apply for the purposes of this section)
“proceedings” includes any sort of proceedings for resolving disputes
(and not just proceedings in a court) whether commenced or
contemplated.”

After subsection (8) insert—

“(9) Where section 57 of the Solicitors Act 1974 (non-contentious business
agreements between solicitor and client) applies to a damages-based
agreement other than one relating to an employment matter,
subsections (1) and (2) of this section do not make it unenforceable.

(10) For the purposes of subsection (9) a damages-based agreement relates
to an employment matter if the matter in relation to which the services
are provided is a matter that is, or could become, the subject of
proceedings before an employment tribunal.”

In the heading of that section omit “relating to employment matters”.

In section 120(4) of that Act (regulations and orders subject to parliamentary
approval) for “58 AA” substitute “58AA(4)”.

The amendments made by subsections (1) to (11) do not apply in relation to an
agreement entered into before this section comes into force.

Recovery of insurance premiums by way of costs
In the Courts and Legal Services Act 1990, after section 58B insert—
“58C Recovery of insurance premiums by way of costs

(1) A costs order made in favour of a party to proceedings who has taken
out a costs insurance policy may not include provision requiring the
payment of an amount in respect of all or part of the premium of the
policy, unless such provision is permitted by regulations under
subsection (2).

(2) The Lord Chancellor may by regulations provide that a costs order may
include provision requiring the payment of such an amount where —
(@) the order is made in favour of a party to clinical negligence
proceedings of a prescribed description,
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(b) the party has taken out a costs insurance policy insuring against
the risk of incurring a liability to pay for one or more expert
reports in respect of clinical negligence in connection with the
proceedings (or against that risk and other risks),

(c) the policy is of a prescribed description,

(d) the policy states how much of the premium relates to the
liability to pay for an expert report or reports in respect of
clinical negligence (“the relevant part of the premium”), and

(e) the amount is to be paid in respect of the relevant part of the
premium.

(3) Regulations under subsection (2) may include provision about the
amount that may be required to be paid by the costs order, including
provision that the amount must not exceed a prescribed maximum
amount.

(4) The regulations may prescribe a maximum amount, in particular, by
specifying —
(@) a percentage of the relevant part of the premium;
(b) an amount calculated in a prescribed manner.

(5) In this section—

“clinical negligence” means breach of a duty of care or trespass to
the person committed in the course of the provision of clinical
or medical services (including dental or nursing services);

“clinical negligence proceedings” means proceedings which
include a claim for damages in respect of clinical negligence;

“costs insurance policy”, in relation to a party to proceedings,
means a policy insuring against the risk of the party incurring a
liability in those proceedings;

“expert report” means a report by a person qualified to give expert
advice on all or most of the matters that are the subject of the
report;

“proceedings” includes any sort of proceedings for resolving
disputes (and not just proceedings in court), whether
commenced or contemplated.”

(2) In the Access to Justice Act 1999, omit section 29 (recovery of insurance
premiums by way of costs).

(3) The amendments made by this section do not apply in relation to a costs order
made in favour of a party to proceedings who took out a costs insurance policy
in relation to the proceedings before the day on which this section comes into
force.

46  Recovery where body undertakes to meet costs liabilities

(1) In the Access to Justice Act 1999, omit section 30 (recovery where body
undertakes to meet costs liabilities).

(2) The repeal made by subsection (1) does not apply in relation to a costs order
made in favour of a party to proceedings to whom a body gave an undertaking
in respect of the costs of other parties to the proceedings before the day on
which this section comes into force.
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47  Divorce etc proceedings: orders for payment in respect of legal services

(1) Insection 22 of the Matrimonial Causes Act 1973 (maintenance pending suit) —

(@)
(b)

number the existing provision subsection (1), and
after that subsection insert—

“(2) An order under this section may not require a party to a
marriage to pay to the other party any amount in respect of legal
services for the purposes of the proceedings.

(3) In subsection (2) “legal services” has the same meaning as in
section 227ZA.”

(2) After that section insert—

“22ZA Orders for payment in respect of legal services

(1)

In proceedings for divorce, nullity of marriage or judicial separation,
the court may make an order or orders requiring one party to the
marriage to pay to the other (“the applicant”) an amount for the
purpose of enabling the applicant to obtain legal services for the
purposes of the proceedings.

The court may also make such an order or orders in proceedings under
this Part for financial relief in connection with proceedings for divorce,
nullity of marriage or judicial separation.

The court must not make an order under this section unless it is
satisfied that, without the amount, the applicant would not reasonably
be able to obtain appropriate legal services for the purposes of the
proceedings or any part of the proceedings.

For the purposes of subsection (3), the court must be satisfied, in
particular, that—

(a) the applicant is not reasonably able to secure a loan to pay for
the services, and

(b) the applicant is unlikely to be able to obtain the services by
granting a charge over any assets recovered in the proceedings.

An order under this section may be made for the purpose of enabling
the applicant to obtain legal services of a specified description,
including legal services provided in a specified period or for the
purposes of a specified part of the proceedings.

An order under this section may —
(@) provide for the payment of all or part of the amount by
instalments of specified amounts, and

(b) require the instalments to be secured to the satisfaction of the
court.

An order under this section may direct that payment of all or part of the
amount is to be deferred.

The court may at any time in the proceedings vary an order made
under this section if it considers that there has been a material change
of circumstances since the order was made.

For the purposes of the assessment of costs in the proceedings, the
applicant’s costs are to be treated as reduced by any amount paid to the
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applicant pursuant to an order under this section for the purposes of
those proceedings.

(10) In this section “legal services”, in relation to proceedings, means the
following types of services —
(@) providing advice as to how the law applies in the particular
circumstances,
(b) providing advice and assistance in relation to the proceedings,
(c) providing other advice and assistance in relation to the
settlement or other resolution of the dispute that is the subject
of the proceedings, and
(d) providing advice and assistance in relation to the enforcement
of decisions in the proceedings or as part of the settlement or
resolution of the dispute,
and they include, in particular, advice and assistance in the form of
representation and any form of dispute resolution, including
mediation.

(11) In subsections (5) and (6) “specified” means specified in the order
concerned.”

48  Divorce etc proceedings: matters to be considered by court making legal
services order

After section 22Z A of the Matrimonial Causes Act 1973 insert—

“227B Matters to which court is to have regard in deciding how to exercise
power under section 22ZA

(1) When considering whether to make or vary an order under section
227A, the court must have regard to—

(@) the income, earning capacity, property and other financial
resources which each of the applicant and the paying party has
or is likely to have in the foreseeable future,

(b) the financial needs, obligations and responsibilities which each
of the applicant and the paying party has or is likely to have in
the foreseeable future,

(c) the subject matter of the proceedings, including the matters in
issue in them,

(d) whether the paying party is legally represented in the
proceedings,

(e) any steps taken by the applicant to avoid all or part of the
proceedings, whether by proposing or considering mediation
or otherwise,

(f) the applicant’s conduct in relation to the proceedings,

(g) any amount owed by the applicant to the paying party in
respect of costs in the proceedings or other proceedings to
which both the applicant and the paying party are or were
party, and

(h) the effect of the order or variation on the paying party.

(2) In subsection (1)(a) “earning capacity”, in relation to the applicant or
the paying party, includes any increase in earning capacity which, in
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the opinion of the court, it would be reasonable to expect the applicant
or the paying party to take steps to acquire.

(38) For the purposes of subsection (1)(h), the court must have regard, in
particular, to whether the making or variation of the order is likely to—

(@) cause undue hardship to the paying party, or

(b) prevent the paying party from obtaining legal services for the
purposes of the proceedings.

(4) The Lord Chancellor may by order amend this section by adding to,
omitting or varying the matters mentioned in subsections (1) to (3).

(5) An order under subsection (4) must be made by statutory instrument.

(6) A statutory instrument containing an order under subsection (4) may
not be made unless a draft of the instrument has been laid before, and
approved by a resolution of, each House of Parliament.

(7) In this section “legal services” has the same meaning as in section
227ZA”

49  Divorce etc proceedings: orders for sale of property

In section 24A(1) of the Matrimonial Causes Act 1973 (orders for sale of
property), after “makes” insert “an order under section 22ZA or makes”.

50 Dissolution etc proceedings: orders for payment in respect of legal services

(1) Part 8 of Schedule 5 to the Civil Partnership Act 2004 (maintenance pending
outcome of dissolution etc proceedings) is amended as follows.

(2) Inthe heading of that Part after “Maintenance” insert “and other payments”.

(3) Before paragraph 38 insert—
“Maintenance orders”.

(4) Inthat paragraph—
(@) number the existing provision sub-paragraph (1), and
(b) after that sub-paragraph insert—

“(2) An order under this paragraph may not require one civil
partner to pay to the other any amount in respect of legal
services for the purposes of the proceedings.

(3) In sub-paragraph (2) “legal services” has the same meaning as
in paragraph 38A.”

(5) After that paragraph insert—
“Orders in respect of legal services

38A (1) In proceedings for a dissolution, nullity or separation order, the
court may make an order or orders requiring one civil partner to pay
to the other (“the applicant”) an amount for the purpose of enabling
the applicant to obtain legal services for the purposes of the
proceedings.
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(2) The court may also make such an order or orders in proceedings
under this Schedule for financial relief in connection with
proceedings for a dissolution, nullity or separation order.

(3) The court must not make an order under this paragraph unless it is
satisfied that, without the amount, the applicant would not
reasonably be able to obtain appropriate legal services for the
purposes of the proceedings or any part of the proceedings.

(4) For the purposes of sub-paragraph (3), the court must be satisfied, in
particular, that—

(@) theapplicant is not reasonably able to secure a loan to pay for
the services, and

(b) the applicant is unlikely to be able to obtain the services by
granting a charge over any assets recovered in the
proceedings.

(5) An order under this paragraph may be made for the purpose of
enabling the applicant to obtain legal services of a specified
description, including legal services provided in a specified period
or for the purposes of a specified part of the proceedings.

(6) An order under this paragraph may —
(@) provide for the payment of all or part of the amount by
instalments of specified amounts, and
(b) require the instalments to be secured to the satisfaction of the
court.

(7) Anorder under this paragraph may direct that payment of all or part
of the amount is to be deferred.

(8) The court may at any time in the proceedings vary an order made
under this paragraph if it considers that there has been a material
change of circumstances since the order was made.

(9) For the purposes of the assessment of costs in the proceedings, the
applicant’s costs are to be treated as reduced by any amount paid to
the applicant pursuant to an order under this section for the
purposes of those proceedings.

(10) In this paragraph “legal services”, in relation to proceedings, means
the following types of services —

(@) providing advice as to how the law applies in the particular
circumstances,

(b) providing advice and assistance in relation to the
proceedings,

(c) providing other advice and assistance in relation to the
settlement or other resolution of the dispute that is the subject
of the proceedings, and

(d) providing advice and assistance in relation to the
enforcement of decisions in the proceedings or as part of the
settlement or resolution of the dispute,

and they include, in particular, advice and assistance in the form of
representation and any form of dispute resolution, including
mediation.
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(11) In sub-paragraphs (5) and (6) “specified” means specified in the
order concerned.”

51  Dissolution etc proceedings: matters to be considered by court making legal
services order

After paragraph 38A of Schedule 5 to the Civil Partnership Act 2004 insert—

“38B(1) When considering whether to make or vary an order under
paragraph 38A, the court must have regard to—
(@) the income, earning capacity, property and other financial
resources which each of the applicant and the paying party
has or is likely to have in the foreseeable future,

(b) the financial needs, obligations and responsibilities which
each of the applicant and the paying party has or is likely to
have in the foreseeable future,

(c) the subject matter of the proceedings, including the matters
in issue in them,

(d) whether the paying party is legally represented in the
proceedings,

(e) any steps taken by the applicant to avoid all or part of the
proceedings, whether by proposing or considering
mediation or otherwise,

(f) the applicant’s conduct in relation to the proceedings,

(g) any amount owed by the applicant to the paying party in
respect of costs in the proceedings or other proceedings to
which both the applicant and the paying party are or were
party, and

(h) the effect of the order or variation on the paying party.

(2) In sub-paragraph (1)(a) “earning capacity”, in relation to the
applicant or the paying party, includes any increase in earning
capacity which, in the opinion of the court, it would be reasonable to
expect the applicant or the paying party to take steps to acquire.

(3) For the purposes of sub-paragraph (1)(h), the court must have
regard, in particular, to whether the making or variation of the order
is likely to—

(@) cause undue hardship to the paying party, or
(b) prevent the paying party from obtaining legal services for the
purposes of the proceedings.

(4) The Lord Chancellor may by order amend this paragraph by adding
to, omitting or varying the matters mentioned in sub-paragraphs (1)
to (3).

() An order under sub-paragraph (4) must be made by statutory
instrument.

(6) A statutory instrument containing an order under sub-paragraph (4)
may not be made unless a draft of the instrument has been laid
before, and approved by a resolution of, each House of Parliament.

(7) In this paragraph “legal services” has the same meaning as in
paragraph 38A.”
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52  Dissolution etc proceedings: orders for sale of property

(1) Paragraph 10(1)(a) of Schedule 5 to the Civil Partnership Act 2004 (sale of
property orders) is amended as follows.

(2) Omit the “or” at the end of sub-paragraph (i).

(38) After sub-paragraph (ii) insert—
“(iii) an order under paragraph 38A for a payment in
respect of legal services, or”.

Offers to settle

53  Payment of additional amount to successful claimant

(1) Rules of court may make provision for a court to order a defendant in civil
proceedings to pay an additional amount to a claimant in those proceedings
where —

(@) the claim is a claim for (and only for) an amount of money,

(b) judgment is given in favour of the claimant,

(c) the judgment in respect of the claim is at least as advantageous as an
offer to settle the claim which the claimant made in accordance with
rules of court and has not withdrawn in accordance with those rules,
and

(d) any prescribed conditions are satisfied.

(2) Rules made under subsection (1) may include provision as to the assessment of
whether a judgment is at least as advantageous as an offer to settle.

(3) In subsection (1) “additional amount” means an amount not exceeding a
prescribed percentage of the amount awarded to the claimant by the court
(excluding any amount awarded in respect of the claimant’s costs).

(4) The Lord Chancellor may by order provide that rules of court may make
provision for a court to order a defendant in civil proceedings to pay an
amount calculated in a prescribed manner to a claimant in those proceedings
where —

(@) the claim is or includes a non-monetary claim,

(b) judgment is given in favour of the claimant,

(c) thejudgment in respect of the claim is at least as advantageous as an
offer to settle the claim which the claimant made in accordance with
rules of court and has not withdrawn in accordance with those rules,
and

(d) any prescribed conditions are satisfied.

(5) Anorder under subsection (4) must provide for the amount to be calculated by
reference to one or more of the following —

(@) any costs ordered by the court to be paid to the claimant by the
defendant in the proceedings;

(b) any amount awarded to the claimant by the court in respect of so much
of the claim as is for an amount of money (excluding any amount
awarded in respect of the claimant’s costs);

(c) the value of any non-monetary benefit awarded to the claimant.

(6) An order under subsection (4) —
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(@) must provide that rules made under the order may include provision
as to the assessment of whether a judgment is at least as advantageous
as an offer to settle, and

(b) may provide that such rules may make provision as to the calculation
of the value of a non-monetary benefit awarded to a claimant.

(7) Conditions prescribed under subsection (1)(d) or (4)(d) may, in particular,
include conditions relating to—

(@) the nature of the claim;
(b) the amount of money awarded to the claimant;
(c) the value of the non-monetary benefit awarded to the claimant.

(8) Orders under this section are to be made by the Lord Chancellor by statutory
instrument.

(9) A statutory instrument containing an order under this section is subject to
annulment in pursuance of a resolution of either House of Parliament.

(10) Rules of court and orders made under this section may make different
provision in relation to different cases.

(11) In this section—

“civil proceedings” means proceedings to which rules of court made
under the Civil Procedure Act 1997 apply;

“non-monetary claim” means a claim for a benefit other than an amount
of money;

“prescribed” means prescribed by order made by the Lord Chancellor.
Referral fees

54  Rules against referral fees

(1) Aregulated person is in breach of this section if —

(@) theregulated person refers prescribed legal business to another person
and is paid or has been paid for the referral, or

(b) prescribed legal business is referred to the regulated person, and the
regulated person pays or has paid for the referral.

(2) Aregulated person is also in breach of this section if in providing legal services
in the course of prescribed legal business the regulated person—

(a) arranges for another person to provide services to the client, and
(b) is paid or has been paid for making the arrangement.

(3) Section 57 defines “regulated person”.

(4) “Prescribed legal business” means business that involves the provision of legal
services to a client, where —

a) the legal services relate to a claim or potential claim for damages for
gal se p g
personal injury or death, or

(b) the business is of a description specified in regulations made by the
Lord Chancellor.

(5) There is a referral of prescribed legal business if —
(@) a person provides information to another,
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®)

55
(1)

(b) it is information that a provider of legal services would need to make
an offer to the client to provide relevant services, and

(c) the person providing the information is not the client;

and “relevant services” means any of the legal services that the business
involves.

“Legal services” means services provided by a person which consist of or
include legal activities (within the meaning of the Legal Services Act 2007)
carried on by or on behalf of that person; and a provider of legal services is a
person authorised to carry on a reserved legal activity within the meaning of
that Act.

“Client” —

(@) where subsection (4)(a) applies, means the person who makes or would
made the claim;

(b) where subsection (4)(b) applies, has the meaning given by the
regulations.

Payment includes any form of consideration (but does not include the
provision of hospitality that is reasonable in the circumstances).

Effect of the rules against referral fees

The relevant regulator must ensure that it has appropriate arrangements for
monitoring and enforcing the restrictions imposed on regulated persons by
section 54.

A regulator may make rules for the purposes of subsection (1).

The rules may in particular provide for the relevant regulator to exercise in
relation to anything done in breach of that section any powers (subject to
subsections (5) and (6)) that the regulator would have in relation to anything
done by the regulated person in breach of another restriction.

Where the relevant regulator is the Financial Services Authority, section 56
applies instead of subsections (1) to (3) (and (7) to (9)).

A breach of section 54 —
(@) does not make a person guilty of an offence, and
(b) does not give rise to a right of action for breach of statutory duty.

A breach of section 54 does not make anything void or unenforceable, but a
contract to make or pay for a referral or arrangement in breach of that section
is unenforceable.

Subsection (8) applies in a case where —
(@) a referral of prescribed legal business has been made by or to a
regulated person, or
(b) aregulated person has made an arrangement as mentioned in section
54(2)(a),
and it appears to the regulator that a payment made to or by the regulated
person may be a payment for the referral or for making the arrangement (a
“referral fee”).

Rules under subsection (2) may provide for the payment to be treated as a
referral fee unless the regulated person shows that the payment was made —

(@) as consideration for the provision of services, or
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(b) for another reason,
and not as a referral fee.

(9) For the purposes of provision made by virtue of subsection (8) a payment that
would otherwise be regarded as consideration for the provision of services of
any description may be treated as a referral fee if it exceeds the amount
specified in relation to services of that description in regulations made by the
Lord Chancellor.

56  Regulation by the FSA

(1) The Treasury may make regulations to enable the Financial Services Authority,
where it is the relevant regulator, to take action for monitoring and enforcing
compliance with the restrictions imposed on regulated persons by section 54.

(2) The regulations may apply, or make provision corresponding to, any of the
provisions of the Financial Services and Markets Act 2000 with or without
modification.

(38) Those provisions include in particular —

(@) provisions as to investigations, including powers of entry and search
and criminal offences;

(b) provisions for the grant of an injunction in relation to a contravention
or anticipated contravention.

(c) provisions giving Ministers or the Financial Services Authority powers
to make subordinate legislation;

(d) provisions for the Financial Services Authority to charge fees.

(4) The regulations may make provision corresponding to the provision that may
be made by virtue of section 55(7) to (9) (but as if the reference to the Lord
Chancellor were a reference to the Treasury).

() The power to make regulations under this section is subject to section 55(5) and

(6)-

57  Regulators and regulated persons

(1) Inrelation to a referral of business within section 54(4)(a) —
(@) aregulator is any person listed in column 1 below;
(b) aregulated person is any person listed in column 2;

(c) a regulator in column 1 is the relevant regulator in relation to the
corresponding person in column 2.

1. Regulator 2. Regulated person

the Financial Services | an authorised person (within the
Authority meaning of the Financial Services and
Markets Act 2000) of a description
specified in regulations made by the
Treasury
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2)

1. Regulator 2. Regulated person

the Claims Management | a person authorised by the Regulator
Regulator under section 5(1)(a) of the
Compensation Act 2006 to provide
regulated claims management services

the General Council of the | a person authorised by the Council to

Bar carry on a reserved legal activity within
the meaning of the Legal Services Act
2007

the Law Society a person authorised by the Society to

carry on a reserved legal activity within
the meaning of the Legal Services Act
2007

a regulatory body specified | a person of a description specified in the
for the purposes of this | regulations in relation to the body
subsection in regulations
made by the Lord
Chancellor

In relation to a referral of prescribed legal business of any other kind —

(@) a regulator is any person listed in column 1 below and specified in
relation to business of that kind in regulations made by the Lord
Chancellor;

(b) aregulated person is any person specified in accordance with column
2 in relation to business of that kind;

(c) a person specified under paragraph (a) in relation to business of that
kind is the relevant regulator in relation to a person specified in
accordance with the corresponding entry in column 2 in relation to
business of that kind.

1. Regulator 2. Regulated person

the Financial Services | an authorised person (within the
Authority meaning of the Financial Services and
Markets Act 2000) of a description
specified in regulations made by the
Treasury

the Claims Management | a person who is authorised by the
Regulator Regulator under section 5(1)(a) of the
Compensation Act 2006 to provide
regulated claims management services
and is of a description specified in
regulations made by the Lord
Chancellor
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1. Regulator 2. Regulated person

an approved regulator for | a person who is authorised by the
the purposes of Part 3 of | regulator to carry on a reserved legal
the Legal Services Act 2007 | activity and is of a description specified
(approved legal activities); | in regulations made by the Lord
Chancellor

a licensing authority for | a person who is licensed by the
the purposes of Part 5 of | authority to carry on a reserved legal
that Act  (alternative | activity and is of a description specified
business structures) in regulations made by the Lord
Chancellor

58  Referral fees: regulations
(1) This section applies to any regulations under sections 54 to 57.
(2) The regulations are to be made by statutory instrument.

(38) The power to make the regulations includes power to make consequential,
supplementary, incidental, transitional, transitory or saving provision.

(4) A statutory instrument containing the regulations may not be made unless a
draft of the instrument has been laid before, and approved by a resolution of,
each House of Parliament.

Costs in criminal cases

59  Costs in criminal cases
(1) Schedule 7 (costs in criminal cases) has effect.

(2) Schedule 8 (costs in criminal cases: service courts) has effect.
PART 3
SENTENCING AND PUNISHMENT OF OFFENDERS
CHAPTER 1

SENTENCING
General

60  Court’s duty to consider compensation order

(1) In section 130 of the Powers of Criminal Courts (Sentencing) Act 2000
(compensation orders against convicted persons), after subsection (2) insert—

“(2A) A court must consider making a compensation order in any case where
this section empowers it to do so.”

(2) In section 175 of the Armed Forces Act 2006 (service compensation orders),
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after subsection (7) insert—
“(7A) The court must consider making a service compensation order in any
case where it has power to do so.”
61  Duty to give reasons for and to explain effect of sentence

(1) The Criminal Justice Act 2003 is amended as follows.

(2) For section 174 substitute —

“174 Duty to give reasons for and to explain effect of sentence

(1)
)
®)

A court passing sentence on an offender has the duties in subsections
(2) and (3).

The court must state in open court, in ordinary language and in general
terms, the court’s reasons for deciding on the sentence.

The court must explain to the offender in ordinary language —
(@) the effect of the sentence,

(b) the effects of non-compliance with any order that the offender
is required to comply with and that forms part of the sentence,

(c) any power of the court to vary or review any order that forms
part of the sentence, and

(d) the effects of failure to pay a fine, if the sentence consists of or
includes a fine.

The Lord Chancellor may by order —
(@) prescribe cases in which either duty does not apply, and

(b) prescribe cases in which the statement or explanation may be
made in the absence of the offender, or may be provided in
written form.

Subsections (6) to (8) are particular duties of the court in complying
with the duty in subsection (2).

The court must identify any definitive sentencing guidelines relevant to
the offender’s case and —

(@) explain how the court discharged any duty imposed on it by
section 125 of the Coroners and Justice Act 2009 (duty to follow
guidelines unless satisfied it would be contrary to the interests
of justice to do so);

(b) where the court was satisfied it would be contrary to the
interests of justice to follow the guidelines, state why.

Where, as a result of taking into account any matter referred to in
section 144(1) (guilty pleas), the court imposes a punishment on the
offender which is less severe than the punishment it would otherwise
have imposed, the court must state that fact.

Where the offender is under 18 and the court imposes a sentence that
may only be imposed in the offender’s case if the court is of the opinion
mentioned in—

(@) section1(4)(a) to (c) of the Criminal Justice and Immigration Act
2008 and section 148(1) of this Act (youth rehabilitation order
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with intensive supervision and surveillance or with fostering),
or

(b) section 152(2) of this Act (discretionary custodial sentence),
the court must state why it is of that opinion.

(9) In this section “definitive sentencing guidelines” means sentencing
guidelines issued by the Sentencing Council for England and Wales
under section 120 of the Coroners and Justice Act 2009 as definitive
guidelines, as revised by any subsequent guidelines so issued.”

(3) Insection 270 (duty to give reasons) —
(@) for subsection (1) substitute —

“(1) Subsection (2) applies where a court makes an order under
section 269(2) or (4).”, and
(b) in subsection (2) for “In stating its reasons” substitute “In complying
with the duty under section 174(2) to state its reasons for deciding on
the order made,”.

(4) Inthe Armed Forces Act 2006 —

(@) in section 252 (duty to give reasons and explain sentence), omit
subsection (2);

(b) in section 253 (duties in complying with section 252), omit subsections
(1)(a), (c) and (d) and (2)(b) and (d) to (h).
n consequence of the amendments made by this section omit—
5 I q f th d de by thi i i
(@) paragraph 9(6) of Schedule 1 to the Violent Crime Reduction Act 2006;

(b) paragraph 80 of Schedule 4 to the Criminal Justice and Immigration Act
2008;

(c) paragraph 24 of Schedule 25 to that Act;
(d) paragraph 84 of Schedule 21 to the Coroners and Justice Act 2009.

62  Sentencing where there is aggravation related to transgender identity
(1) The Criminal Justice Act 2003 is amended as follows.

(2) Section 146 (increase in sentence for aggravation related to disability or sexual
orientation) is amended as follows.

(3) In the heading, for “or sexual orientation” substitute “, sexual orientation or
transgender identity”.

(4) Insubsection (2)(a)—
(a) after sub-paragraph (i) omit “or”;
(b) atthe end insert—

“(iii) the victim being (or being presumed to be)
transgender, or”.

(5) Insubsection (2)(b)—
(a) after sub-paragraph (i) omit “or”;
(b) atthe end insert *, or

(iii) by hostility towards persons who are
transgender.”
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(6) After subsection (5) insert—

“(6) In this section references to being transgender include references to
being transsexual, or undergoing, proposing to undergo or having
undergone a process or part of a process of gender reassignment.”

(7) Schedule 21 (determination of minimum term in relation to mandatory life
sentence) is amended as follows.

(8) For paragraph 3 substitute —

“3 For the purposes of this Schedule —

(@) an offence is aggravated by sexual orientation if it is
committed in circumstances mentioned in section 146(2)(a)(i)
or (b)(i);

(b) an offence is aggravated by disability if it is committed in
circumstances mentioned in section 146(2)(a)(ii) or (b)(ii);

(c) an offence is aggravated by transgender identity if it is
committed in circumstances mentioned in section
146(2)(a)(iii) or (b)(iii).”

(9) In paragraph 5(2)(g) (30 year starting point), after “aggravated by sexual
orientation” insert , disability or transgender identity”.

(10)  Section 241 of the Armed Forces Act 2006 (increase in sentence for aggravation
related to disability or sexual orientation) is amended as follows.

(11) In the heading, for “or sexual orientation” substitute “, sexual orientation or
transgender identity”.

(12) In subsection (2)(a)—
(a) after sub-paragraph (i) omit “or”;
(b) atthe end insert—

“(iif) the victim being (or being presumed to be)
transgender, or”.

(13) In subsection (2)(b)—
(a) after sub-paragraph (i) omit “or”;
(b) atthe end insert “, or

(iif) by hostility towards persons who are
transgender.”

(14) After subsection (5) insert—

“(6) In this section references to being transgender include references to
being transsexual, or undergoing, proposing to undergo or having
undergone a process or part of a process of gender reassignment.”

Community orders

63  Duration of community order

(1) In section 177 of the Criminal Justice Act 2003 (general provisions about
community orders), in subsection (5) (requirement for order to specify date on
which requirements must have been complied with) —

(@) after the first “date” insert “(“the end date™)”, and
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(b) omit the words from *; and” to the end of the subsection.
(2) After that subsection insert—

“(BA) If a community order imposes two or more different requirements
falling within subsection (1), the order may also specify a date by which
each of those requirements must have been complied with; and the last
of those dates must be the same as the end date.

(5B) Subject to section 200(3) (duration of community order imposing
unpaid work requirement), a community order ceases to be in force on
the end date.”

(3) In Schedule 8 to that Act (breach, revocation or amendment of community
order), in paragraph 9 (powers of magistrates’ court in case of breach)—
(@) in sub-paragraph (3), for the words from “but may” to the end of the
sub-paragraph substitute “but may only amend the order to substitute
a later date for that specified under section 177(5) in accordance with
sub-paragraphs (3ZA) and (3ZB)”, and
(b) after that sub-paragraph insert—

“(BZA) A date substituted under sub-paragraph (3) —
(@) may not fall outside the period of six months
beginning with the date previously specified under
section 177(5);
(b) subject to that, may fall more than three years after the
date of the order.

(3ZB) The power under sub-paragraph (3) to substitute a date may
not be exercised in relation to an order if that power or the
power in paragraph 10(3) to substitute a date has previously
been exercised in relation to that order.

(3ZC) A date substituted under sub-paragraph (3) is to be treated as
having been specified in relation to the order under section
177(5).”

(4) InthatSchedule, in paragraph 10 (powers of Crown Court in case of breach) —

(@) in sub-paragraph (3), for the words from “but may” to the end of the
sub-paragraph substitute “but may only amend the order to substitute
a later date for that specified under section 177(5) in accordance with
sub-paragraphs (3ZA) and (3ZB)”, and

(b) after that sub-paragraph insert—

“(3ZA) A date substituted under sub-paragraph (3) —

(@) may not fall outside the period of six months
beginning with the date previously specified under
section 177(5);

(b) subject to that, may fall more than three years after the
date of the order.

(3ZB) The power under sub-paragraph (3) to substitute a date may
not be exercised in relation to an order if that power or the
power under paragraph 9(3) to substitute a date has
previously been exercised in relation to that order.
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(3ZC) A date substituted under sub-paragraph (3) is to be treated as
having been specified in relation to the order under section
section 177(5).”

(5) Inthat Schedule, after paragraph 19 insert—
“Extension of order

19A (1) The appropriate court may, on the application of the offender or the
responsible officer, amend a community order by substituting a later
date for that specified under section 177(5).

(2) A date substituted under sub-paragraph (1) —

(@) may not fall outside the period of six months beginning with
the date previously specified under section 177(5);

(b) subject to that, may fall more than three years after the date
of the order.

(3) The power under sub-paragraph (1) may not be exercised in relation
to an order if it has previously been exercised in relation to that
order.

(4) A date substituted under sub-paragraph (1) is to be treated as having
been specified in relation to the order under section 177(5).

(5) Inthis paragraph “the appropriate court” has the same meaning as in
paragraph 16.”

64  Breach of community order

(1) Schedule 8 to the Criminal Justice Act 2003 (breach, revocation or amendment
of community order) is amended as follows.

(2) In paragraph 9 (powers of magistrates’ court in case of breach), in sub-
paragraph (1)—
(@) in the opening words, for “must” substitute “may”, and
(b) after paragraph (a) insert—
“(aa) by ordering the offender to pay a fine of an amount
not exceeding £2,500;”.

(3) Inthat paragraph, after sub-paragraph (3A) insert—

“(3B) A fine imposed under sub-paragraph (1)(aa) is to be treated, for the
p paragrap
purposes of any enactment, as being a sum adjudged to be paid by a
conviction.”

(4) Insub-paragraph (6) of that paragraph, for the words from “be required to” to
“or (c),” substitute “have the power to deal with the offender under sub-

paragraph (1)(a), (aa), (b) or (c),”.

(5) In paragraph 10 (powers of Crown Court in case of breach), in sub-paragraph
@~
(@) in the opening words, for “must” substitute “may”, and
(b) after paragraph (a) insert—
“(aa) by ordering the offender to pay a fine of an amount
not exceeding £2,500;”.
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(6) Inthat paragraph, after sub-paragraph (3A) insert—

“(3B) A fine imposed under sub-paragraph (1)(aa) is to be treated, for the
purposes of any enactment, as being a sum adjudged to be paid by a
conviction.”

(7) After paragraph 11 insert—
“Power to amend amounts of fines

11A (1) The Secretary of State may by order amend any sum for the time
being specified in paragraph 9(1)(aa) or 10(1)(aa).

(2) The power conferred by sub-paragraph (1) may be exercised only if
it appears to the Secretary of State that there has been a change in the
value of money since the relevant date which justifies the change.

(3) In sub-paragraph (2), “the relevant date” means —

(@) if the sum specified in paragraph 9(1)(aa) or 10(1)(aa) (as the
case may be) has been substituted by an order under sub-
paragraph (1), the date on which the sum was last so
substituted;

(b) otherwise, the date on which section 64 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 (which
inserted this paragraph) came into force.

(4) An order under sub-paragraph (1) (a “fine amendment order”) must
not have effect in relation to any community order made in respect
of an offence committed before the fine amendment order comes into
force.”

Suspended sentence orders

65  Changes to powers to make suspended sentence order

(1) In section 189 of the Criminal Justice Act 2003 (suspended sentences of
imprisonment), for subsection (1) substitute —

“(1) If a court passes a sentence of imprisonment for a term of least 14 days
but not more than 2 years, it may make an order providing that the
sentence of imprisonment is not to take effect unless —

(@) during a period specified in the order for the purposes of this
paragraph (“the operational period”) the offender commits
another offence in the United Kingdom (whether or not
punishable with imprisonment), and

(b) a court having power to do so subsequently orders under
paragraph 8 of Schedule 12 that the original sentence is to take
effect.

(1A) An order under subsection (1) may also provide that the offender must
comply during a period specified in the order for the purposes of this
subsection (“the supervision period”) with one or more requirements
falling within section 190(1) and specified in the order.
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(IB) Where an order under subsection (1) contains provision under
subsection (1A), it must provide that the sentence of imprisonment will
also take effect if —

(@) during the supervision period the offender fails to comply with
a requirement imposed under subsection (1A), and

(b) a court having power to do so subsequently orders under
paragraph 8 of Schedule 12 that the original sentence is to take
effect.”

(2) In subsection (2) of that section (application of subsection (1) where
consecutive sentences imposed), for the words from “does not exceed” to the
end of the subsection substitute “does not exceed 2 years”.

(3) In subsection (3) of that section (length of supervision period and operational
period), after “supervision period” insert “(if any)”.

(4) In subsection (4) of that section (supervision period not to end later than
operational period), at the beginning insert “Where an order under subsection
(1) imposes one or more community requirements,”.

(5) Insubsection (7)(c) of that section (meaning of “community requirement”), for
“(1)(a)” substitute “(1A)”.

(6) Schedule 9 (changes to powers to make suspended sentence orders:
consequential and transitory provision) has effect.

(7) The amendments and modifications made by this section and that Schedule
apply in relation to offences committed before or after the coming into force of
any provision of this section or that Schedule.

66  Fine for breach of suspended sentence order

(1) Schedule 12 to the Criminal Justice Act 2003 (breach or amendment of
suspended sentence order, and effect of further conviction) is amended as
follows.

(2) Inparagraph 8 (powers of court in case of breach or conviction) —
a) in sub-paragraph (2), after paragraph (b) insert—
paragrap paragrap
“(ba) the court may order the offender to pay a fine of an
amount not exceeding £2,500,”,
(b) after sub-paragraph (4) insert—

“(4ZA) A fine imposed under sub-paragraph (2)(ba) is to be treated,
for the purposes of any enactment, as being a sum adjudged
to be paid by a conviction.”, and

(c) insub-paragraph (6), after “(b)” insert “, (ba)”.
(3) After paragraph 12 insert—

“Power to amend amount of fine

12A (1) The Secretary of State may by order amend the sum for the time
being specified in paragraph 8(2)(ba).

(2) The power conferred by sub-paragraph (1) may be exercised only if
it appears to the Secretary of State that there has been a change in the
value of money since the relevant date which justifies the change.
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67

68

(1)
@)

(3) Insub-paragraph (2), “the relevant date” means —

(@) if the sum specified in paragraph 8(2)(ba) has been
substituted by an order under sub-paragraph (1), the date on
which the sum was last so substituted;

(b) otherwise, the date on which section 66 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 (which
inserted this paragraph) came into force.

(4) An order under sub-paragraph (1) (a “fine amendment order”) must
not have effect in relation to any suspended sentence order made in
respect of an offence committed before the fine amendment order
comes into force.”

Requirements under community orders and suspended sentence orders

Programme requirement

In section 177(2) of the Criminal Justice Act 2003 (community orders:
restrictions relating to particular requirements) omit paragraph (c) (which
refers to section 202(4) and (5) of that Act).

In section 190(2) of that Act (suspended sentence orders: restrictions relating to
particular requirements) omit paragraph (c) (which refers to section 202(4) and
(5) of that Act).

Section 202 of that Act (orders imposing programme requirements) is
amended as follows.

In subsection (1) (meaning of “programme requirement”) —
(@) after “participate” insert “in accordance with this section”, and

(b) for the words from “specified in the order” to the end of the subsection
substitute “on the number of days specified in the order.”

Omit subsections (4) and (5) (requirements to be met before court includes a
programme requirement in a relevant order).

In subsection (6) (effect of programme requirement) —
(@) in the opening words, for “requirement to attend an accredited
programme” substitute “programme requirement”, and
(b) in paragraph (a), for “at the place specified in the order” substitute “that
is from time to time specified by the responsible officer at the place that
is so specified”.

In subsection (7) (requirement for place providing programme requirement to
be approved) for “in an order” substitute “by a responsible officer”.

In consequence of subsection (5), omit paragraph 86 of Schedule 4 to the
Criminal Justice and Immigration Act 2008.

Curfew requirement

Section 204 of the Criminal Justice Act 2003 (orders imposing curfew
requirements) is amended as follows.

In subsection (2) (order may not specify curfew period of more than twelve
hours) for “twelve” substitute “sixteen”.
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(3) In subsection (3) (order may not specify curfew periods outside period of six
months from making of order) for “six” substitute “twelve”.

69  Foreign travel prohibition requirement

(1) In section 177 of the Criminal Justice Act 2003 (community orders), in
subsection (1), after paragraph (g) insert—

“(ga) a foreign travel prohibition requirement (as defined by section
206A),”.

(2) In subsection (4) of that section (power to impose electronic monitoring
requirement), after “a residence requirement,” insert “a foreign travel
prohibition requirement,”.

(3) In section 190 of that Act (imposition of requirements by suspended sentence
order), in subsection (1), after paragraph (g) insert—

“(ga) a foreign travel prohibition requirement (as defined by section
206A),”.

(4) In subsection (4) of that section (power to impose electronic monitoring
requirement), after “a residence requirement,” insert “a foreign travel
prohibition requirement,”.

(5) After section 206 of that Act insert—
“206A Foreign travel prohibition requirement

(1) In this Part “foreign travel prohibition requirement”, in relation to a
relevant order, means a requirement prohibiting the offender from
travelling, on a day or days specified in the order, or for a period so
specified —

(@) toany country or territory outside the British Islands specified
or described in the order,

(b) toany country or territory outside the British Islands other than
a country or territory specified or described in the order, or

(c) toany country or territory outside the British Islands.

(2) A day specified under subsection (1) may not fall outside the period of
12 months beginning with the day on which the community order is
made.

(8) A period specified under that subsection may not exceed 12 months
beginning with the day on which the community order is made.”

(6) Insection 305(1) of that Act (interpretation of Part 12), at the appropriate place
insert—

““foreign travel prohibition requirement”, in relation to a
community order or suspended sentence order, has the
meaning given by section 206A;”.

70  Mental health treatment requirement

(1) Section 207 of the Criminal Justice Act 2003 (mental health treatment
requirement) is amended as follows.

(2) In subsection (3)(a) (requirement for court to be satisfied as to offender’s
mental condition on evidence of registered medical practitioner) —
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(@) omit the words from “, on the evidence” to “1983,”, and

(b) in sub-paragraph (ii), for “that Act” substitute “the Mental Health Act
1983”.

(8) Omit subsection (5) (application of section 54(2) and (3) of the Mental Health
Act 1983 to proof of offender’s mental condition).

71  Drug rehabilitation requirement

(1) In section 209 of the Criminal Justice Act 2003 (drug rehabilitation
requirements) omit subsection (3) (requirement for treatment and testing
period to be at least six months).

n section of that Act (powers ot court at review hearing) —

2) I ion 211(2) of that Act (p f iew hearing
(@) atthe end of paragraph (a) insert “and”, and
(b) omit paragraph (b) and the “and” at the end of that paragraph.

72 Alcohol treatment requirement

In section 212 of the Criminal Justice Act 2003 (alcohol treatment requirement)
omit subsection (4) (requirement for alcohol treatment requirement to have
effect for at least six months).

Owerseas community orders and service community orders

73  Overseas community orders and service community orders

(1) Section 182 of the Armed Forces Act 2006 (general provisions about overseas
community orders) is amended as follows.

(2) In subsection (1)(a) (requirements that may be imposed by overseas
community orders), after “Act)” insert “(but see subsection (1A) below)”.

(3) After subsection (1) insert—

“(1A) The order may not include a requirement mentioned in section
177(1)(ga) (a foreign travel prohibition requirement).”

(4) In subsection (4) (application of section 177(5) and (6) of the Criminal Justice
Act 2003 to overseas community orders), after “(5)” insert “, (5A), (5B)”.

(5) In section 322 of that Act (financial penalty enforcement orders), in the
definition of “financial penalty” in subsection (4), after “including” insert “a
fine imposed by the Court Martial or the Service Civilian Court under
paragraph 10(1)(aa) of Schedule 8 to the 2003 Act by virtue of section 184 and
Part 2 of Schedule 5 (breach etc of overseas community order) or”.

(6) In Part 1 of Schedule 5 to that Act (breach, revocation and amendment of
service community orders), in paragraph 1(2) (provisions of Schedule 8 to the
Criminal Justice Act 2003 that do not apply to such orders), after “18(4),” insert
“19A(5),”.

(7) Part2 of Schedule 5 to that Act (breach, revocation and amendment of overseas
community orders) is amended as follows.

(8) Inparagraph10(2)(b) (provisions of Schedule 8 to the Criminal Justice Act 2003
that do not apply to such orders), after “19,” insert “19A(5),”.
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(9) After paragraph 14 insert—

“14A(1) The following provisions apply where the Court Martial or the
Service Civilian Court imposes a fine under paragraph 10(1)(aa) of
that Schedule as applied by this Part of this Schedule.

(2) Section 251 of this Act (power to order payment of fine by
instalments) applies in relation to the fine as it applies in relation to
a fine imposed by a court for a service offence.

(3) Where the offender is aged under 18 when the fine is imposed and
has a service parent or service guardian (within the meaning of
section 268 of this Act), subsections (2) to (4) of that section (payment
of fine by service parent or service guardian) apply in relation to the
fine as they apply in relation to a fine imposed in the circumstances
mentioned in subsection (1) of that section.

(4) In the application of subsection (2) of section 268 by virtue of sub-
paragraph (3) of this paragraph, the reference in that subsection to
the time of conviction is to be read as a reference to the time the fine
is imposed.

(5) Section 269(2) of this Act (power of court to make financial statement
order before making order under section 268) does not apply in
relation to an order under section 268 which is made by virtue of sub-
paragraph (3) of this paragraph.”

(10) In Schedule 6 to that Act (overseas community orders imposed on young
offenders), in paragraph 5 (modification of drug rehabilitation requirement in
relation to such offenders), omit sub-paragraph (4) (which disapplies section
209(3) of the Criminal Justice Act 2003).

Youth sentences

74  Referral orders for young offenders

(1) Insection16(1)(c) of the Powers of Criminal Courts (Sentencing) Act 2000 (duty
or power to refer a young offender to a youth offender panel not to apply if
court proposes to discharge the offender absolutely) for “absolutely” substitute
“, whether absolutely or conditionally,”.

(2) Insection 17 of that Act (the referral conditions)—
(@) insubsection (2) at the end of paragraph (a) insert “and”,

(b) in tha